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_ CORRIGENDA. 


Page a8. = Headuoles: In line 4 for leasee read lessee 
2 In line 14 for (i) read (ii). 

Page 157.—In the fourth line of the third paragraph’ 
_ of the headnotes insert a comma after the word ‘ oil’ 
and for ‘had’ read ‘ having’ ; in the fifth line delete 
the words ‘ oil, consequently ’ and substitute ‘ gas’ ; and 
in the sixth line delete the words*“the gas’ and 
substitute ‘it’. 

Page 200.—In the shouldernote for Carr, J., read 
Brown, J. . 

Page 209,--In line 6 from below. for section 13 
read section 12. i. 

Page 220.—In line 4 from below for 1909 read:1923- 

Page 398.--In the case of Ma On Thin v. Ma 
Ngwe Yin, delete the first headnote and. substitute the 
following : _ 

“Held” that where the children have taken their share of inheritance in 
the joint property of their parents after the death of one parent and before 
the remarriage of the surviving parent, they are not entitled to further interes 
in any property inherited by that parent after the, arpiiton and before the © 
second marriage.” 

Page 718.—In line 23, for $homed J. read 
Mahmood, J. _ 
Page-762.--In lines 13, 14 and 19 delete (2), 


- In line 7 from below delete (1). 
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Barrister-at-Law (officiating from 14th June to 
7th September and from 18th November). 

The Hon’ble Mr, Justice ARCHIE GERARD MOSELY, 
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U Ba Duy, baraae -at-Law, eps Government 
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Mr. Ciive HERBERT Gaunt, LL.B., Assistant Govern- 
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THE INDIAN LAW REPORTS 


Rangoon Series. 


APPELLATE CRIMINAL. 
Before Mr. Justice Baguley. 


KING-EMPEROR 
v. 
MAUNG PO SEIN.* 


' Habitual Offenders Restriction Act {Burma Act II of 1919)—Burma Gambling 
Act (Burma Act I of 1899), s. 17—Person convicted under the Gambling 
Act not to be dealt with under the Habitual Offenders Restrict ion Act. 

Held, that no restriction order under the provisions of the Habituaj 

Offenders Restriction Act can be passed against a person proceeded agairst 

under s. 17 of the Burma Gambling Act for earning his livelihood by unlawful 


gaming. 
K.E. v. Kyaw Hla, 4 Ran. 123 ; Nga Pa v. K.E., 4 Ran, 455—re ferred. to. 


The accused was dealt with under section 17 of 
the Burma Gambling Act and an order under: section 
7 of the Burma Habitual Offenders Restriction Act 
was eventually passed ayainst him restricting his 
movements. The accused violated his restrictions 
and was prosecuted under section 18 (1) of the 
Habitual Offenders Restriction Act before the Town 
“ship Magistrate of Thegén. The Magistrate reported 
the case for orders to the District Magistrate of 
‘Prome who was of opinion that the prosecution and 
the original order were illegal. He submitted the 
case to the High Court for orders under section 438 
£ Criminal Procedure Code. ° 
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BAGULEY; .J.—It has already been held ‘in en 
Hla’s case (1) that the Habitual @ffenders: Restriction 
Act does not apply. to _ persons. proceeded . against 
under section 3 of the’ Opium * ‘Law Amendment ‘ “Act, 
and in Nga Pa’s case. (2) _ that it.does not apply to 
persons proceeded ‘against under section 64a of the 
Burma Excise Act. There seems to be, as yet, no 
recorded case stating whether or not it applies to 
persons proceeded against-under section 17 of the 
Gambling Act. ' is . 

In my opinion it doés* ‘ nét. THe ‘wording of the 
relevant sections is,. mutatis,. mutandis, exactly the 
same, and probably section 17 of Gambling Act, as 
the oldest of the three, ’ ‘is the one from which the 
other two were copied, © 5 

There-is-no :need-for:me .to .pass- any -ordersaifi® 
this: cases THe District * “Magistrate has powers - “under 
the Habitual” Offenders Restriction Act’ to vary or 
cancel any: order «. passed - under: it. As : ‘regards the 
case from the Court of *the Township ‘Magistrate, 
Thégon, which started this matter, .it-appears: to be in 
suspense, no orders have been passed under it, and 
probably the simplest way of dealing with it would 
be for the learned District Magistrate to arrange with 
the Public Prosecutor to have it withdrawn. Let the 
records be returned. 





(1) (1926) 4 Ran. 123.- (2) (1926)-4 Ran. 455, 
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Ae — i Before Mr. duckie Gare 
KING-EMPEROR 


v. 
AUNG SHAN AND OTHERs.* 


Bxcise Act (Burma Act V of 1917), ss. 5 (1), 30 (a) and (b)—Prosecution for 
possession or sale of tari in Upper Burma—Area excluded fromoperation 
of the Act execpt within five miles of a licensed tari shop. 

By a Financial Department Notification, tari is exempted from all the 
‘provisions of the Excise Act throughout Upper Burma, except in places within 
five miles of a licensed tari shop. Therefore except within such limits neither 
‘the possession nor the sale of tari in Upper Burma is an offence. 


Carr, J.—Two of these cases were tried by the 
Township Magistrate, Salin, and in them the accused, 
‘were convicted of illicit “ possession of tari. The 


third case was tried by the Additional Magistrate of 
Pwinbyu, ard in it the accused was convicted of 
_ jllicit sale of tari. This case was carelessly tried and” 


the evidence was inadequate. 

‘In all three cases there is the serious, defect that 
no offence:. has § ‘been either proved or admitted. By 
paragraph ‘1 (4), of Financial Department Notification 
No. 72, dated 18th September, 1917 (1), tariis exempted 
from all provisions of the Excise Act throughout Upper 
Burma, except in places within five miles of a 
licensed tari shop. It follows that except within 


such limits neither the possession nor the sale of tari 


isan offence. To prove an offence it is necessary 
‘to show that the place of possession or sale is within 
five miles of a licensed tari shop. No attempt was 
made to prove this in any of the three cases, nor 
was itin any of them stated in the particulars of the 





‘ * Criminal Revision Nos. 10314, 1033 a and 1037A of 1928. 
go (i) Page’ 33, Burma Excise Manual. 
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‘offence to which the accused was required to plead. 
All the convictions are therefore bad. 

I set aside the convictions and sentences in all three 
cases and direct that each of the accused persons be 


acquitted and that the fine paid by him be refunded to. 
him. 





PRIVY COUNCIL. 


MA NGWE NAING (Plaintiff) 
. 


MAUNG THA MAUNG (Defendant). 
(On Appeal from the High Court at Rangoon.) 


Limitation— Conveyance by Burman to daughter—Purported partition on re- 
marriage—Suit by daughter for possession—Plea of fraud on creditors. 
rejected on facts— Posseession of father on behalf of daughter. 

In 190+ a Burman executed on his remarriage a deed of partition by which: 
he purported to convey to his daughter, the only child of his first marriage and. 
then eight years of age, immoveable property as her one-quarter share of the 
joint property of that marriage, and he appointed his own mother to take care 
of it. He-remainedin possession, but contributed to the support of his 
daughter, who resided with her maternal grandmotber. At the time of the- 
conveyance the father was considerably indebted, and his creditors finding. 


_that they could not attach the property settled with him upon easy terms. In. 


‘1915 the father promised his daughter and her maternal uncle that the property 
would be restored to her, In 1925 the daughter sued for possession. ‘The: 
father pleaded that the conveyance was in fraud of his credito:s, and that the 
suit was barred by limitation. 

Held, that upon the whole facts the father had failed to discharge the 
burden, which was heavily upon him, of proving that the conveyance wzs in 
fraud of his. creditors, and nota genuine conveyance of his caughter’s share,.. 
possibly liberally calculated ; and’ that consequently his possession was not 
adverse to his daughter, but on her behalf. Having regard to this finding of 
fact it was not necessary to consider whether 1t was fictitious and fraudulent, 
upon which question decisions in India appeared to be in conflict. 

Judgment of the High Court reversed. 


Appeal (No. 153 of 1927) from a decree of the: 
High Court (June 1, 1926) reversing a decree of the: 
District Judge of Tharrawaddy (July 2, 1925). 


* PRESENT :—LORD PHILLIMORE, LORD ATKIN AND SIR LANCELOT SANDERSON... 
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The appellant brought a suit in 1925 against the 
respondent, her father, for possession of immoveable 
property which he had conveyed to herin 1904. The 
respondent pleaded in defence, (1) thatthe conveyance 
was in fraud of his creditors and fictitious, and (2) 
that the suit was barred by limitation. 

The facts appear from the judgment of the Judi- 
‘cial Committee. 

The District Judge rejected both defences upon 
the facts, and made a decree. 

On Appeal in the High Court the decree was 
reversed. The learned Judges (Heald and Chari, JJ.) 
upon an examination of the respundent’s financial 
position in 1904, and considering the appellant’s 
liability in respect of the debts incur’ed, held that 


1928 
Ma NGWE 
NAING 
Uv. 
MAUNG THA 
MAUNG. 


the conveyance was a fictitious transaction by~ the . 


defendant for the purpose of defeating his creditors. 
“They held on the authority of Maung Tin v. Ma Mai 
Myint (1), that the defendant was not precluded from 
setting up his own fraud as a defence; in any case 
he could show that no title was intended to pass for 
the purpose of establishing adverse possession, and 
accordingly that the suit was barred by limitation. 
1928 Oct. 28, 29,30, Nov.1. DeGruyther, K.C. and 
Pennell for the appellant. 
Dunne, K.C., E. B. Raikes,and McNair for the 
_ respondent. 
' The arguments were mainly upon the facts. On 
the question whether the defendant could set up his 
own fraud reference was made to :—Ram Surun Singh 


v. Pran Peary (2), Eugene Pogose v. Delhi and 


London Banking Company (3), Babaji v. Krishna (4), 





Preo Nath Koer v. Kazi Mahomed Shazid (5), 


(1) (1921) 11 L.B.R. 83. (3) (1884} 10 Cal. 951. 
(2) (1870)-13 Moo, 1A. 551. (4) (1893) 18 Bom. 372. 


(5) (1903) 8.C.W.N. 620, 
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128 Sidlingappa v. Hirasa (6), Jadu, Nath Poddar v. . 
Ma Nowa Ruplal Poddar (7), Girdharlal v. Manickamma (8),. 
NAN’ Maung Tin v. Ma Mai. Myint (9). . 
Maung: THA = November 30. Thé judgment of their ‘Lordships 
was delivered by :— 

Lorp ATKIN.—This is an appedl from the High 
Court at Rangoon allowing appeal from a decree of 
the District Judge of Tharrawaddy, made in favour of 
the plaintiff, the present appellant. The suit was 
brought by the plaintiff, Ma Ngwe Naing, against her 
father, the defendant, Maung Tha Maung, claiming 
possession of certain lands, of which she- was‘ the 
registered owner. Itis not disputed that the ‘father 
by deed dated january 15th, 1904, purported to have: 
made a partition of property and to have conveyed the 
property in question to his daughter. He alleges, 
however, that the transaction was a “fictitious trans- 
action intended merely to defeat his creditors. The 
High Court reversing the District Judge have so Held; 

the daughter has appealed. 
Maung Tha Maung married as his first wife Ma. 
Pu, the plaintiff is the only issue of the marriage. 
In Febuary, 1903, Ma Pu died, the plaintiff was then 
8or9 years old. Later, in 1903, the defendant married: 
Ngwe Hlaing. On the remarriage the plaintiff 
undoubtedly became entitled to a share of the joint 
marital property of her father and deceased mother, 
Three or four months after the marriage the father took. 
all the steps necessary to carry out alegal partition and 
to vest the appropriate share in the daughter. The. 
family were consulted. Lugyis were summoned to- 
authenticate the-partition, and-a formal document was. 
exécuted By the father on January 15tH* 1904, which: 
is Exhibit I: It .recites- that the father divides and’ 


~ (6) (1907) 32 Bom. 405. (8),(1913) 38 Ban, 10. 
{7) (1906) 33 Cal. 967. ° (9) (1921) 11 L.B.R. 83. | 
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gives outright possession by: way of isheritance of . 1928 
one-fourth:of the whole estate to his daughter for the Ma News 
mother’s share,. and that Ma Shwe Hnit, the grand- ag 
mother of. the daughter, undertook to take charge of MaunciTna 
the daughter's share ,uitil the daughter’s majority. 

It then ‘defines the'share, which consisted of 78 acres 

of: paddy land, estimated in the deed as-worth 3,500 
rupees, and a house and compound worth 500rupeese, 

and concludes.with formal words of conveyance. The 
document was duly registered. In due course the 
grandmother petitioned the Court of the District Judge 

for a grant of letters of administration to the deceased 

Ma Pu, alleging that the father had made over the 
guardianship and one-fourth share due to his deceased 
wife.in trust for the daughter. On February 20th letters 

of administration of the estate of Ma Pu in general 

form were granted to Ma Shwe Hnit. In 1908 the 
father’s creditors who had obtained decrees against 

him by way of execution attached the property in 
question. The grandmother, acting on behalf of the 
daughter, with the approval and assistance of the 
father, took proceedings to have the attachment set 

aside and succeeded. The father subsequently made a 
composition with his creditors. About the time of 

the deed of partition ‘the plaintiff went to live with 

her. maternal grandmother, Shwe Pai, with whom 
apparently she:continued to live until her marriage in 

1924.,, She attained her majority in'1911. During:the 

whole ofthis :period'the father;'as found by the trial 
JerdBé, continued in possession of the property, receiving 

the rents and“produce. He however, ‘contributed “to 

the daughter’s support. The trial Judge finds that about 

1915 the dafighter went with her: maternal uncle and 
another :.witness. to her father to demand possession 

ofthe lands, andsreceived'an assurance from the father 

that the.property!:was safe and would be restored to 
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her. Representations had been made in 1924 and 
preceding years by the father to various revenue 
officers that the lands in question were the daughter’s 
and that he was leasing them on her behalf. The 
father gave evidence to the effect that at the time of 
the alleged partiticn he owed 30,000 rupees, that he 
executed the document to save the property from his 
creditors, and that under it he transferred all his 
property to his daughter’s name. He says that arter 
the partition he absconded for a time to avoid his 
creditors. On return he was sued and was imprisoned 
for debt. He made an unsuccessful application to be 
declared an insolvent. After the creditors had failed 
in their attachment of the lands in suit he says 
he compounded his debts of Rs. 30,000 for Rs. 3,000. 
Hesays he always remained in possession, and was 
supported by several witnesses, who spoke to acts of 
ownership at all material times by the defendant. 
The learned trial Judge found that the defendant 
had not discharged the onus of proof that the 
transaction was fictitious. The High Court, on the 
contrary, find that the transaction was wholly fictitious. 
They rely upon the circumstances that, as they 
find, the defendant was heavily indebted at the date 
of the deed; that the property assigned amounted 
to nearly the whole of the defendant’s assets; that 
the guardian appointed was not the daughter’s 
maternal grandmother with whom she lived, but 
the father’s mother, and that the defendant conti- 
nued in possession of the land throughout. They 
further came to the conclusion that the defendant’s 
possession was throughout adverse to his daughter 
and that he had acquired a title by limitation. “While 
appreciating the grounds of suspicion which the above 
circumstances afford, their Lordships are of opinion 
upon consideration of the whole case that the defendant 
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failed to discharge the onus which lay heavily upon 
him in the circumstances to show that the trans- 
action was fictitious. The defendant’s case is that the 
partition was intended to defraud his creditors. He 
has to admit that this fraud, if it was one, was 
successful; that he repelled the creditors’ attempt to 
attach the property, procuring his daughter’s title to 
be set up, and that thereupon the frustrated creditors 
accepted a small composition. 

Their Lordships listened to a forcible argument 
that in such circumstances, where a grantor alleges 
that a transaction apparently real was actually fictitious, 
and was for the purpose of effecting a fraud, and 
the fraud was completed, he cannot be heard in a 
Court of Law to say that the transaction was other 
than what it appears to be. There have been various 
decisions on this point in India which appear .to 
conflict. Their Lordships find it unnecessary to decide 
the point. But they have no doubt that facts that 
can be relied on in support of such a plea make it 


the duty of the Court adjudicating on the allegation. 


of such a. grantor to see that he proves by cogent 
evidence the averment that he makes. The present 
case differs from the usual form of alleged benami 
transactions in that there was an undoubted legal 
right of the transferee existing independently of the 
impugned transaction to receive a transfer of some 
property. Their Lordships think it probable that the 
father was at the date in question in debt, though 


not to the extent suggested of 30,000 rupees. Such. 


a condition of affairs would be as likely to lead to 
the father making a real partition as a fictitious one. 


In these circumstances again it may well be that. 


intending the property really to vest in the daughter» 
and so be removed: from the creditors, he may have 
made in the partition a generous estimate of a fourth. 
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1928 It was contendéd in argument that in any case th® 


gS share: of'an only daughter would be one half. Their 
: ___ Lordships consider that for the purposes of estimating: 
i cy the good faith‘of the parties the expressed intention of 
 giv¥ing one-fourth should alone.be looked at. Butit is® 
obvious from the evidence that the defendant is 
inaccurate when he says that the transfer was of all 
his* property, and the excessive share given to the - 
daughter does not in the circumstances appear to be: 
inconsistent with a genuine transaction. 
“Similarly, the retaining of the possession and- 
mandgement: by the father in the. circumstances of 
the’ daughter’ being an infant, and the guardian of the 
property being: the paternal : grandmother, - ‘appears 
entirely consistent: with the possession * ‘and: manager 
ment being conducted in accordance: with -the: legal | 
title that is for and on account of the datzhter. In: 
this respect it would appear unfortunate that the: 
:Iédined- Judges of the High Court have not: referred!’ 
to'the admission in 1915 by the father to his daughter: 
and‘-her uncle :found by the trial Judge on evidence 
which their Lordships find no reason to doubt. If as 
the trial Judge found’ in their Lordships’ opinion 
correctly, the possession of the father is in accordance 
with the legal purport of the deed, no title would be 
acquired by the father under the law of limitation. 
For «these ‘reasons their Lordships agree with the 
learned “trial * ‘Judge in thinking that: the deféndant 
filed to establish his'defence. -Their Lordships there>: 
foregire- of¢opinion: -that»the“appeal should be: allowed: 
and the dectee: of the*learned trial! Judge’ restored,. 
and will:bhimbly advise *His. Majesty accordingly. 
The appellant should have her: costs:‘here and in. 
the High Court. 210 3)” i sree © 
Solicitor for appellant : Js ‘E. Lambert. * 
Solicitors for respondent: Br amall'& Bramall. 
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-. |. s* APPELLATE CRIMINAL. 
Before Mr, Justice Maung Ba. 


. ee SHWE KYO AND OTHERS 
Ys 
KING EMPEROR. * 


ee. 


8 


Opium Act (I of 1878), s. Possession of opium—Kucwled ge of possession 
essential fcr conviction, 

' To convict a person of illegal possession of opium, it is necessary to show 
that he has knowledge of his possession. A person who is unaware that 
opium has been placed in his custody cannot be so convicted. a 

Queen-Empress v. Chit Aung (1872- 92) S.J. 57 er ‘ 


a 


‘Maunc Ba, ‘J.—Five persons" were convicted of 
illegal © ‘possession ‘of: opium" under’ section 9 (c) of 
the Opium Act and ‘sentenced to various terms: of 
imprisonment: In the case of two of them, a-sentence 
of fine was added. 

The facts, as held proved by the proseeniices were 
briefly as follows: — 

U Ko Ko, Court Prosecuting Officer of the First 
Additional Magistiate’s Court, Rangoon, acting on 
information, went and waited in front of Kamayut 
Police-station with two witnesses, Maung Kya Nyun 
and Maung Po Hmyin, at about 10 a.m. on the 30th 
September, 1928. A Dodge Car, No. RA8423, was 
then’seen coming from Rangoon, :and he stopped’ the 
car and‘made a search, He found a balk.of opium 
in eachi*pocket of the waterproof coat, which jwas 
folded. The waterproof coat was in the pit‘in: front 
of the'rear seat. The appellant, Ba Kyin, was driving 
the: ‘car, and the appellant, Maung Han, sat nextito 
him‘ The: ‘appellant, ‘Swee Kyo, ‘the appellant, Chan 
‘Mya,’ and ‘one’ Lang, were“‘séated on the rear seat, 


"= Opiminat Appeals Nos. 1432, 1439 and 1450 of 1928 against the order of 
the First Additional Magistrate of Rangoon in ‘Criminal Trial No. £05 of 1928 
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1928 The two balls of opium weighed 58 ticals, and. Ko 


Suwe Kyo Ko states that the opium balls were effectively con- 
otmers cealed in the pockets of the waterproof. 
ee: The rain-coat fitted Lwang, and Lwang admitted 
Emperor. that it belonged to him, but he pleaded that he did 
Mavwne Ba,J. not know to whom the exhibit opium belonged. All 
the four appellants also denied knowledge of the 
opium. 

The driver, Maung Ba Kyin, stated that, as the 
two Chinamen told his friend, Maung Han, that they 
wanted to go to Hmawbi, he was taking them there. 

Chan Mya, the Burman, who was one of the 
three seated on the back seat, said that he was in 
the car because his friend, Ba Kyin, invited him in, 

Swee Kyo, who is 55, said that, while he was at 
a teashop, Lwang came in a car and invited him 
for a drive, so he got in and did not know anything 
about the opium. . 

Lwang, who is 22 and who has not appealed, as 
already pointed out, denied knowledge of the opium, 
though he admitted to be the owner of the water- 
proof. 4 

The car was not a taxi, and the record does not 
disclose who the owner was. 1. ae, Sr 
Among the appellants, only Swee Kyo examined 
two witnesses to support his defence. The learned 
Magistrate rejected their evidence and convicted all 
the five persons, holding that the three Burmans 
were helping the two Chinamen in removing the 
opium out of Rangoon. 
The law laid: down by Mr. Fulton in Queen- 
Empress v. Chit Aung (1), is still good law. The 
term “possession”? implies knowledge on the part of 
the alleged possessor, and before an accused person 





(1) (1872-92) Selected Judgments 573. 
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‘is required to account for opium there must be proof 
that such opium has been in his possession or under 
his control. Mr. Fulton quoted the following remarks 
of Mr. Justice Cave in The Queen v. Ashwell (1). His 
Lordship said :— 

‘If these cases'are rightly decided, as I believe 
them to be, they establish the principle 
that a man has not the possession of 
that of the existence of which he is 
unaware. A man cannot, without his 
consent, be made to incur the responsi- 
bilities towards the real owner which 
arise from the simple possession of a 
chattel without further title and if a 
chattel has, without his knowledge, 
been placed in his custody, his rights 
and iiabilities as a possessor of that 
chattel do not arise until he is aware 
of the existence of the chattel and has 
assented to the possession of it.”’ 

The question is whether the four occupanis of 
the car, besides Lwang in whose waterproof the dpium 
- balls were concealed, could be said to have knowledge 
of the existence of the opium. Has there been any 
proof that such opium was in their possession or 
under their control? It might be that Lwang was 
the owner of the opium, and that the others were 
simply helping him in taking it out of Rangoon, or 
it might be that Lwang concealed the existence of 
the opium from the knowledge of the other occupants 
and simply took them with him to avert suspicion. 

In the absence of circumstances from which it 
could be conclusively inferred that the four appellants 
had knowledge of the presence of the opium, and 





(1) 16 Q.B.D. 160. 
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that such opium was under their control, it would 
not be safe to punish. them on mere suspicion. z 
I am constrained to hold .that the case against 


‘these four appellants is not, free from. reasonable 


doubt. They are accordingly acquitted. Bail bonds 
are cancelled. , Me 


APPELLATE CRIMINAL. 
Before Mr. Justice Carr. 


KING-EMPEROR 
v. 
MAUNG BA WIN AND OTHERS.* 


pee Vaccination Law dmnink Act.({I of 1909), ss, 4, 13—Vaccination: 
Acl (XIII of 1 4. SS. 95: 17,18, '22-—Prosecution of parent for refusal to 
+: vaccinate his Ld illegal under the local Act—Parent entitled to notice, 
_» explanation, and der .of'a magistrate under the prowistons of the 
Vaccination Acts: 
“It is illegal to prosecute a ‘person ‘under. the provisions of s. 13 of the 






Burma Vaccination: Law-Amendment Act of 1909 for his refusal to allow hig 


children to be vaccinated. That section is only applicable to a person who 
refuses to be vaccinated himself. S.4 is the only provisionin the Act under 
which the vaccination of a-child can be ordered if the child is under six 
months of age and has been exp. »sed to infection. To enforce vaccination 
of a child over six. months the _provisions of ss. 9, 17, 18 and 22 of the 
Vaccination Act, 1880, must be observed. Under those sections a parent is to 
be given notice to attend at.a specified time and place with his child for 
vaccination and if he fails to do $0, the superintendent Of vaccination must 
report the matter to a’ duly ‘appointed magistrate who has to summon the 
parent for an eXplanation. If£ the explanation is unsatisfactory the magistrate 
can order him to have his child vaccinated and on his failure to do so, he can 
be prosecuted. 


CaRR, J.—One judgment will suffice to dispose of 
Criminal Revisions Nos. 11604 to 1177a inclusive. 
They are concerned, respectively, with Criminal Regular 
Trials Nos. 128; 134, 135, 129, 133, 130, 132, 148, 
149, 150, 153, 155 and 157of the First Additional Magis- 
trate, Moulmeingyun, and Nos..75, 76, 84, 85 and 86 
of the Second Additional Magistrate, Moulmeingyun. 





* Criminal Revisions Nos1160a t6“1177a, against the orders of the First 
and Second Additi nal Magistfates of Moulmeingyun. 


‘Vou..VIL] -» RANG@ON-SERIES.’:’- 


‘In.all these cases the accused were prosecuted by a 
vaccinator,,of. the name of Maung Han for an offence 
alleged . to . ‘be under section 13 (1) of the Burma 
Naccination . Law (Amendment) Act, I of .1909,:,and 
the accused :have all been convicted ol .an offence 
under that section of that Act, and fines; of: Rs. 32 
have been:,inflicted in the cases of each, of sixteen 
accused Rs. 3, in the one case, and Rs. 5 in the 
remaining case. The complaints filed by. Maung Han 
were all on a printed form in Burmeses.,;The form 
states that the complaint -is laid under section: 13 (1) 
of Burma Act I of 1909, and alleges that the accused 
without cause refused to allow his child to be vaccinated 
bys. the vaccinator. In some cases Maung Han laid 
‘complaints against both parents,:in others against one 
parent only. _In one case, No. 75 of the Second Addi- 
tional Magistrate, Maung Han actually prosecuted both 
parents - and also the child, age 4 years of age. The 
“complaint against the child was exactly the same as 
that, against. her parents, namely, that-she refused to 
allow her. child to be vaccinated. This child. was 
‘actually summoned to appear before the Court agan 
accused. The attention of the Magistrate is called to 
section 82 of the Indian Penal Code.. I am glad to 
note that the child was not convicted. Although in 
some cases Maung Han instituted proceedings against 
_ both parents, in every case the] Magistrate was satisfied 
with inflicting punishment on one parent, and acquitted 


the other. without giving any valid grounds for his. 


acquittal. 
> sae First Additional Magistrate i in his cases stated 
‘particulars of the offence as follows :—‘ Without any 


reason refused to .allow his child to be vaccinated 
wh en asked by the complainant ‘vaccinator, and thereby 
‘committed an offence punishable under section 13 (2), 


Burma Vaccination Act.” civ Jk ae ae 
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The Second Additional Magistrate in his cases stated 
particulars of ottence as follows :—‘‘ That you . 
failed to submit your children to the vaccinator fds 
vaccination when summoned, and thereby committed. 
an offence punishable under section 13 (1) of Burma 
Act I of 1909 ” 

With one exception all the accused pleaded guilty, 
but it is obvious that they were pleading guilty to the 
fact that they had refused to allow their children to. 
be vaccinated, and not to an offence under section 
13 (1) of Burma Act 1 of 1909. 

it is .quite obvious that the Magistrate never 
referred to section 13 (1) of Burma Act I of 1909 
before accepting these complaints and convicting the 
accused. Section 13 (1) in the plainest terms relates 
to the refusal of a person to be vaccinated himself, and 
has nothing whatever to do with the refusal of parents to. 
allow their cnildren tobe vaccinated. Thelaw relating 
to vaccination in Burma is contained in the Indian 
Vaccination Act, XIII of 1880, the Burma Viccination 
Law (Amendment) Act, I of 1909, and section 49 of the: 
Burma Rural Self-Government Act, IV of 1921. The 
provisions of the two foriner Acts have, under section 
49 of the latter Act, been extended to the Myaungmya 
District by Department of Public Health Notifications. 
Nos. 112 and 113, dated the 10th September 1924, 

In Burma Act I of of 1909, section 4 is the only pro- 
vision under which vaccination ofa child can be ordered 
and that section applies only if the child is under 
six months of age and has been exposed to infection. 
It is not alleged, much less proved, in any of these. 
cases that either of these conditions existed. There 
is nothing in Burma Act I of 1909 to authorise any 
officer to require the parent of.a child over six months 
of age to have it vaccinated, and for such a provision. 
it is necessary to turn to section 9 of India Act xT 


VoL. VIT] RANGOON SERIES. 


of 1880, which requires the parent or guardian ora 
child who has attained the age of six months to have 
it vaccinated. Section 9 of Act XIII of 1880 would 
therefore seem to apply in the present case. 
the proper procedure to be adopted in enforcing 
section 9 is laid down in sections 17 and 18 of that 
Act. Under section 17 a notice must be served on 
the parent, requiring him to attend at a time and place 
to be specified in the notice to have the child vacci- 
nated, and then under section 18, it that notice is not 
complied with, the Superintendent of Vaccination must 
report the matter to a Magistrate duly appointed in that 
behalf, who shall summon the parent and demand his 
explanation, and if such explanation is not satisfactory, 
make an order directing the parent to comply with the 
notice before a date to be specified. It is only on the 
failure of the parent to obey the order of the Magistrate 
that he can be convicted of an offence, which: ofience 
will fall under section 22 of the Act. This procedure 
was not adopted in any of the present cases, and con- 
sequently the convictions are all unsustainable. The 
convictions in all these 18 cases are set aside, and 
the fines must be refunded to the accused. 
It is not known from what source the vaccinator 
Maung Han obtained the printed forms of complaint 
which he filed in these cases, These printed forms 
do not set out any offence whatever under the 
Vaccination Law, and they are entirely illegal. The 
‘District Magistrate, Myaungmya, should take steps to 


see that complaints of this type are not in future received - 


by any Magistrate in this district. Itisobvious thatin 
the present cases all these complaints ought to have 
been dismissed under section 203, Criminal Procedure 
Code. It is most deplorable that ignorant. villagers 
should be harassed by illegal complaints of this kind 
made against them by public authorities, 
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APPELLATE CIVIL. 


Before Mr. Justice Brown. 


MAUNG PO KYAW 
v. 
MA LAY AND OTHERs. * 


Limitation Act (IX of 1908), ss. 5, 12—Date of decree same as date of judg- 
ment —Time runs although decree not drawn up or signed—Requisite time 
excluded from computation only if application for copy of judgment or 
decree actually made—Pleader’s ignorance and reliance on Court clerk, no 
excuse. 

For the purposes of the Limitation Act the dite of a decree is the date of 
the judgment and under s. 12 of that Act time can only be allowed as time 
requisite for obtaining copies if the applicant has actually made an application 


for acopy. The fact that a decree has not been drawn up or signed does not 
prevent time from running. A pleader who chooses to accept the statement. 


oi a Court clerk that an application for a copy of a judgment and decree can- 
not be accepted until the decree has been signed cannot plead thatas an excuse 


‘under s..5 of the Act'to extend the time for the filing of his appeal. 


Maun, Kinv. Maung Sa;3 L.B.R. 62; Ma Mai Gale v. Tun Win, 8 L.B.R. 


566—referred, 


Brown, J.—The applicant Maung Po Kyaw ‘has 
applied for permission to appeal in forma pauperis. 
He wishes to appeal against the decree of the 
District Court, Tharrawaddy, and thé judgment on 
which that decree is based is dated the 11th of 
October 1928, The period allowed for filing his 
application is 30 days after that date, or allowing eight 


days, the time he took to obtain a copy of the judg- 


ment and decree, 38 days. The application was not 
filed until the 4th of December, 16 days after it was 
barred by limitation. I have been asked to’ excuse 
the delay for reasons given in an affidavit of the 
pleader of the petitioner. The pleader states that 
about three days after the judgment he applied fora 
copy of the judgment and decree but was told by 





* Civil Miscellaneous Application No. 174 of 1928, 
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the clerk of the Court that the application could not 
be accepted as the decree had not been drawn up. 
He made enquiries from time to time as to whether 

the decree was drawn up but was told that it was 
not. The decree was actually signed on the 7th 

November and the application for the copy was made 

on the 8th. The affidavit goes on to state that the 

pleader advised his client that for purposes of limitation 
time would be computed from the date of the decree. 

It was held by a Full Bench of the Chief Court 

of Lower Burma in 1905 in the case of Maung Kin 
v. Maung Sa (1) that the date of a decree for the 

purpose of the Limitation Act is the date of the 

judgment, and that time can only be allowed as time 
requisite for obtaining copies if the applicant or 

appellant has actually made an application for a:copy. 

Now in this affidavit the pleader says that he applied 

for the copy, but it would appear from his affidavit 

that he accepted the statement of the clerk of the 

Court that such an application would not be accepted 
until the decree was signed. It does not seem to 
me that this was an effective application for the 

copy and the time requisite for obtaining the copy 

cannot begin to run until the 8th November, with 

the result that the application is actually barred by 

16 cays ; nor am I satisfied that sufficient reason has 

been made out for accepting this application under 

section 5 of the Limitation Act. 

_ It was held in the-case of Ma Mai Gale v. Tun 

Win (2) that a bond fide mistake on the part of a 
pleader may be sufficient cause for admitting an 

appeal after time, but that no mistake is bond fide 

unless made in spite of due care and attention. I 
cannot find anything here to justify the view that the 

pleader’s advice to his client that limitation would be 

(1) (1905)3 L.B.R.62. . (2) (1916) 8 L.B.R. 566. 
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computed from the date of the decree was made 
with due care and attention. Thére is no explanation 
offered as to why the pleader was not aware of 
the law as laid down in Maung Kin’s case, which 
has ever since been followed by the Courts in this 
Province. Copies were actually obtained on the 15th 
of November and there is no explanation, besides 
this incorrect legal advice, as to why there was a 
further delay of 19 days after filing the application. 
In the application the applicant does mention his 
illness but it is only a vague mention and there is 
no affidavit in support of this allegation. I am not 
satisfied that the applicant has made out a case under 
the provisions of section 5 of the Limitation Act, 
and J must therefore hold that the present application 
is barred by limitation. It is accordingly rejected. 





APPELLATE CIVIL. 
Before Mr. Justice Pratt and Mr. Justice Otter. 


MANDALAY MUNICIPAL COMMITTEE 
Ve 
MAUNG IT. * 


Land Acquisitiou Act (I of 1894) ss. 3, 18, 20 and 20 (b)-—Parties to a pro- 
cecding on reference to the Civil Court—Public authority on whose 
behalf Collector acquires land not anecessary party, sor entitled to 
separate notice. 

Held, that to a reference to the Civil Court by the Collector under the 
provisions of s. 18 of the Land Acquisition Act, the local authority at whose 
instance and at whose cost the acquisition of land is made is not a necessary: 
party and is not entitled to a separate notice of the reference, 


A.C. Mukerjee for the appellants. 


Pratt and OTTER, JJ.—A piece of land belonging - 
to Maung It was acquired by the Collector under 


~ 


* Civil Miscellaneous Appeal No. 40 of 1928 (at Mandalay). 
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the Land Acquisition Act, on behalf of the Mandalay 
Municipal Committee. 

Maung It did not accept the Collector’s award 
and claimed a reference to the Civil Court under 
section 18 of the Land Acquisition Act. 

The Collector made a reference and the Court, 
after issue of notice to the claimant and the Collector, 
took evidence, and passed orders enhancing the 
compensation awarded to Maung It. 

The Municipal Committee was not represented at 
the proceedings before the Court, and applied to the 
Court to set aside the award made ex parte and re- 
open the proceedings in order to give the Committee 
an opportunity of contesting Maung It’s claim. 

The Court held that the Municipal Committee 
was not a necessary party to the proceedings, and 
that their application to have the order set aside and 
to contest Maung It’s claim on reference was not 
maintainable. 

The appeal has been argued before us almost 
entirely on the basis that the Committee is a person 
interested in the objection within the meaning of 
section 20 (b) of the Act. 

No direct authority has been cited on the 
point in dispute and we have been able to find 
none. 

It is common ground that no notice was issued 
. to the Committee under section 20. 

Under that section the Court is bound to issue 
notice of the day, on which it proposes to determine 
the objection to, and to direct the appearance of— 

(2) the appplicant, 

(6) “all persons interested in the objection, except 
such (if any) of them as have consented 
without protest to recéive payment of the 
compensation awarded, ” and 
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(c) if the objection is in regard to the area or to 
the amount of the compensation—the Collector. 
Reading sub-section (b) as it stands the natural 
Constructions that ‘ persons interested ’ means persons 
interested by reason of their interest in the land 
acquired as owners, tenants, dnd the like; and not 
persons interested as acquiring the land through the 
Secretary of State. 

This interpretation is confirmed by the definition 
in section 3, where it is laid down that the expres- 
sion “‘ person interested ” includes all persons claiming 
an interest in compensation to be made on account 
of the acquisition of land under this Act, and a person 
shall be deemed to be interested in land, if he is 
interested in an easement affecting the land.’’ 

It is apparent that this definition does not con- 


template the case of the person in whose interest 


the property is acquired. 

Had this been the intention, it would have been 
perfectly Bp to include such presons in the defi- 
nition. 

Moreover it is provided in section 50 that no 
local authority or company, at whose cost the Act is 
put in motion, is entitled to demand a reference 
under section 18, although the local authority or 
company is allowed to appear and adduce evidence 
for the purpose of determining the amount of com- 
pensation. 

As the Judge of the District Court pointed out, the 
Municipal Committee is not a necessary party to the 
proceedings before the Court, though it has the right 
to appear and adduce evidence. 

In such a case the Municipality is represented by 
the Collector, who has acquired the property. on its 
behalf, and if it is represented otherwise in Court, 
is there to assist the Collector. | 
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The Municipal Committee is not entitled to separate 
notice, and if it wishes (in case reference to the 
Court is made under section 19) to contest the claim, 
must make its own arrangements to ascertain, if a 
claim is made, and when the objection is fixed for 
hearing, in case the Collector fails to keep it au fait 
with events in Court subsequent to his award. 

The appeal is dismissed. 





APPELLATE CRIMINAL, 


Before Mr. Justice Carr, 


KING-EMPEROR 


v. 
U THIN OHN anpD OTHERs.* 


City of Rangoon Municipal Act (Burma Act VI of 1922), ss.125,214—Usnlicensed 
private mar ket —Prosecution must be within three months fron commission 
of offence—Continuing offence not a fresh offence under the Act. 

Held, that under the provisions of s. 214 of the City of Rangoon Municipal 
Act a Court is prevented from taking cognizance of the offence of keeping 
a private market without a license if the prosecution was not within three 
months either from the date of commission of such offence or from the date 
it became known. The wording of the section precludes the Corporation 
from treating the offence as a continuing one and as a fresh offence com- 
mitted in the month in which the prosecution was instituted. 


N. M. Cowasjee for the Crown. 


Carr, J.—These are appeals by the Local Govern- 
ment against the acquittal of the respondents by the 
Sixth Additional Magistrate of Rangoon. 

The facts in all the cases are the same, and the 
point for decision is the same. 

The Corporation of Rangoon some time in 1926 sold 
certain premises to the Commissioners for the Port 
of Rangoon. It. appears that the Port Commissioners 


* Criminal Appeals Nos. 1064 to 1096 of 1928 against the order of the 
Sixth Additional Magistrate of Rangoon. 
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let stalls in these premises to the various accused 
and collected rent from them. 

In June, 1927, the Commissioner of the Rangoon 
Corporation took exception to this and entered into 
correspondence with the Chairman of the Port Com- 
missioners. The final result of the negotiations was 
that the Port Commissioners agreed to remove the 
tenants from their stalls by the end of the December, 
1927, and the Commissioner of the Corporation agreed 
to take no action until then. 

It appears that the Port Commissioners gave notice 
to the respondents to leave their stalls by the 31st of 
December. The respondents did not comply with 
that notice and have continued occupying their stalls 
and selling atthem. Thereupon the Rangoon Corpora- 
tion instituted these prosecutions under section 
125 of the City of Rangoon Municipal Act, 1922, for 
keeping open a private market without a license. 
All the respondents were finally acquitted by the 
Magistrate on the ground that the prosecution was 
barred under section 214 (1) (b) of the same Act 
because the complaint had not been filed within 
three months of the date on which the commission 
of the offence was first brought to the notice of the 
Corporation. It is contended in these appeals that 
that decision is wrong. . 

In my opinion the decision is quite correct. The 
argument put forward by Mr. Cowasjee for the Cor- 
poration is that the offence in question is one which 
is freshly committed every day; that he has not 
sought to prosecute the respondents for anything 
done prior to January, 1928; and that, as these prose- 
cutions were instituted in that month, the b bar Eroeies 
by section 214 does not apply. 

I am unable to accept this’ contention. It is 
admitted by Mr. Cowasjee that licenses for private 
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markets are issued, and that in the normal course 
‘such licenses are issued, for the Municipal year from 
the ist of April to the 31st of March in the follow- 
ing year. He says also that licenses issued at any 
intermediate date would have effect only up to the 31st 
of March. : 

It seems to me, therefore, quite clear that the 
offence complained of in this case is one which 
comes within the scope of section 214 (2) of the Act, 
‘which provides that “failure. to take out a license 
under this Act shall be deemed, for the purpose of 
‘sub-section (1), to be a continuing offence until the 
expiration of the period for which the license ought to 
have been taken out. ” 

The respondents were committing the offence in 
june, 1927. They continued to do so right up to the 
time when these prosecutions were instituted, and, 
since the Commissioner of the Corporation admittedly 
knew that they were committing the offence in June, 
1927, section 214 (1) (b) clearly applies and prevents 
the Court from taking cognizance of the offence. 

Mr. Cowasjee argues that the offence complained 
of is a continuing offence, which is freshly committed 
every day. I agree with him on this point; but it 
seems to me that that is not in his favour, and that 
the effect of section 214 (2) is to prevent the Cor- 
poration from raising such an argument as this, and 
‘saying that they were not prosecuting for the offence 
committed in June but for an entirely fresh offence 
committed in January. If that is not the ‘effect and 
the intention of sub-section (7) of section 214, 1 am 
unable to find any meaning in it whatever. 

I find, therefore, that the judgment of the Magis- 
trate is correct, and I dismiss these appeals. 
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FULL BENCH. 


‘Before Sir Guy Rutledge, Kt., K.C., Chief Justice, Mr. Justice Carr and’ 


Mr. Justice Brown. 


COMMISSIONER OF INCOME-TAX (BURMA) 
v. 
R.M.P. CHETTYAR FIRM.* 


Income-tax Act (XI of 1922) (2), ss. 22 and (4), 23 (4)—Compliance by assessee’ 
with notice to make a returnof hisincome, but non-compliance with notice 
to produce accounts, effect of —Power of the Income-tax officer to make an 
assessment himself. 

Feld, that after an assessee has made a retufn of his income-under section 

22 (2) of the Income-tax Act, he can be called upon to produce his accounts 

under s. 22 (4', and if he fails to do so, the Income-tax officer has the power to. 

make an assessment himself under the provisions of section 23 (4) of the Act. 
It the matter of Chandra Sen Jaini, 50. All. 589; Im the matter of 

Harmukhrai Dulichand, 32 C.W.N.710; Ram Khelawan v. Commissioner of 

Income-tax, 7 Patna 852—followed, y 


A. Eggar (Government Advocate) for the Cras 
Foucar fot the respondent. 


RUTLEDGE, C.J., CARR and Brown, JJ.—This isa. 
reference made by the Commissioner of Income-tax 
under section 66 of Indian Income-tax Act (XI of 
1922), the question referred being :— 

“After an assessee has made a return of his: 
income under section 22 (2), can the assess-. 
ment be made under section 23 (4) of the Act 
for non-compliance with the terms of a notice 
under Section 22 (4)?”’ 

The essential question raised in the argument. 
before us is whether a notice under section 22 (4) 
may or may not be issued by the Income-tax . 
authorities after the assessee has made a return of 


his income as required by a notice under section 


22 (2). 





* Civil Reference No, 10 of 1928. 
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The assessee’s contention that a notice under 
section 22 (4) can be issued only before a return has 
been made receives some support from the case of 
Brij Raj Ranglal v, Commissioner of Income-tax 
and that of Khushi Ram Karam Chand v. Commis- 
sionsr of Income-tax, neither of which appear in the 
authorised reports. But the first of these decisions 
has been expressly overruled by a Full Bench of five 
judges of the same Court—the High Court of Patna— 
in Ram Khelawan Ugam Lal v. Commissioner of 
Income-tax (1), and the same view was taken by the 
two other judges of the Court who referred the 
question tothe Full Bench. Thus seven judges of that 
Court are of the opinion that the decision in Brij Raj’s 
case was wrong. 

The same question has been considered by the 
High Court of Calcutta in In the matter of Messrs. 
Harmukhrai Dulichand (2), and by the High Court 
of Allahabad in In the matter of Chandra Sen Jain 
(3) and both of the these Courts are in agreement with 
the decision in Ram Khelawan’s case. That being so 
the weight of authority is very strongly against the 
contention advanced by the assessces. The question 
has been very fully discussed in the judgments 
quoted and we agree with the arguments there set out 
and with the decision arrived at. We consider it 
unnecessary, therefore, to enter into further discussion 
of the question, 

_ We answer the question referred in the affirmative.. 

The asSessee must pay the costs of this reference— 
Advocate’s fee five gold mohurs. 


(1) (1928) 7 Patna 852, (2) (1928) 32 C.W.N. 710. 
* (3) (1928) 50 All. 589. 
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APPELLATE CIVIL. 
Before Siy Guy Rutledge, Kt., K.C., Chief Justice, and 3Mr. Justice Brown. 


V.E.A.R.M, FIRM 


v. 
A.K.R.M.M.K: FIRM.* 


Equitable mort gage— Deposit of title-deeds with intention to create security, 
essential—Omission to deposit one of the title-deeds, effect of—Subsequent 
equitable mortgages by deposit of the suppressed title-deed—Conflict 
between egitable mort gagees—Negligence—Transfer of Property Act (IV 
of 1882), s. 78. 

Respondent-plaintiffs claimed an equitable mortgage on two plots of land 
held under a lease from the Rangoon Development Trust, and a building there- 
on, The title-deeds which they held consisted of the original lease of one of 
the plots only, and a sale-deed from the original leasee to a purchaser (who 
was the mortgagor) comprising both the plots and the building. They could 
not getthe lease document of the other plot as the mortgagor represented to 
them that he could not findit. The leases had endorsements as regards the 
sale from the original lessee to the mortgagor. Some Sixteen months later, 
the mortgagor deposited the missing lease document with the defendant- 
appellants as security for aloan. In the mortgage suit filed by the plaintiffs, 
defendant-appellants claimed a prior equitable mortgage on the lot of which 
they held the lease document as well as on the portion of the building that 
stood on such lot. 

Held, that to establish an equitable mortgage it is necessary to prove (i) that 
documents of title were deposited with a creditor, and (1) that the intent was 
to create a security thereon, 

Held, that the title-deeds deposited with the plaintiff-respondents comprised 
the whole property and the intention of the parties was to create and did there- 
‘fore create an equitable mortgage on the whole property, notwithstanding the 
absence of the lease document relating to one of the plots. In view of the 
circumstances of the case and especially having regard to the endorsements aS 
regards the sale-cleed on both the original leases, plaintiffs were not negligen 
and the appellants could claim no priority over them under s. 78 of the Trans” 
fer of Property Act. : 

A.L.R.M. Firm v. L.P.R. Firm, 4 Ran. 238: Roberts v. Croft, 53 Eng, 
Rep. 343—referred to, 


Ba Maw for the appellants. 
K. C. Bose for the respondents. 


RUTLEDGE, C.J., and Brown, J.—The respondent 
A.K.R.M.M.K. Chettyar Firm sued one Ma Ohn Sein 


* Civil First Appeal No. 182 of 1928 against the judgment of the Original 





.. Side in Civil Regular No. 170 of 1928, 
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and three others on an equitable mortgage. The pro- 
perty claimed to be mortgaged consists of two plots of 
land anda building thereon. The two plots of landare 
known as Lots Nos. 232 and232a. They were origin- 
ally held under a lease from the Rangoon Develop- 
ment Trust by one Ma Pyu who by a registered deed 
sold the two plots of land and the building thereon to 
one U Po Gyi. The respondent-plaintiffs claimed that 
they tock an equitable mortgage of this property from 
U Po Gyi on the 5th December 1924. U Po Gyi is 
now dead and the first three defendants in the caseare 
his legal representatives. They first contested the suit 
but finally dropped out of it and the real contest was 
between the respondent-plaintiffs and the appellants, 
who were the 4th defendant. 

The appellant V.E.A.R.M. Firm claimed that.they 
have an equitable mortgage on the property known as. 
Lot No. 232Aand so much of the building as stands. 
thereon. The learned trial Judge held that the respond- 
ents had established their mortgage as regards Lot 
No. 232 and as regards all the buildings on both the 
pieces of land. The learned Judge held, however, that. 
the respondents had failed to establish their claim as. 
regards Lot No. 232A and gave a decree in favour of 
the appellants as regard this site. Otherwise the: 
decree grants the plaintiffs’ prayer. The V.E.A.R.M, 
Firm have appealed against this decree and cross. 
objections have been filed on behalf of the original 
plaintiffs. 

It is contended on behalf. of the appellants that a 
transfer of land of necessity carries with ita transfer of 
any building on that land, and that the learned trial 
Judge having found against the respondents that their: 
mortgage on Lot No, 232a failed should have rejected 
the respondents’ claim and refused a mortgage decree 
on so much of the building as stands on Lot No, 232a,. 
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The mortgage in favour of the appellants: was effected 
some sixteen months after the morigage in favour of the 
respondents. The learned trial Judge held that the 
appellants having obtained the lease deed as regards 
Lot No, 232a, that piece of land was under mortgage 
to them and not to the respondents. He referred to 
the case of Pranjivandas Jagjivandas Mehta v. Chan 
Mah Phee (1), where it was settled that the scope of 
the security created by a deposit of title-deeds is the 
scope of the title covered by those deeds. It does 
not seem to us, however, that very much help can be 
derived here from the decision in that case in which 
the point at issue was not whether an equitable 


mortgage could be created although there was. not a 


complete deposit of all the title-deeds. An equitable 
mortgage is created by deposit with a creditor of 
documents of title to immoveable property with intent 
to create asecurity thereon. All that is necessary to 


‘prove to establish such a mortgage is (i) that. docu- 


ments of title were deposited with a creditor, and (ti) 
that the intent was to create a security thereon. 

In the case of Roberts v. Croft (2), the facts were 
in many ways very similar to the facts in this case. 


In that case Roberts had deposited with one Miss 


Willis documents of title relating to certain property. 
These documents included all the previous title-deeds 
to the property but did not include the deed whereby 
Roberts himself obtained title. Subsequently Roberts 
deposited the remaining deed with Messrs. Bult. In 
each case the deposit was made with intent to create 
an equitable mortgage. It was held that in order to 
establish an equitable mortgage it was not necessary to 
prove that the deeds deposited showed a good title 
in the depositor, and although she received no deed 
shewing any right to the property in her mortgage, 


(1) (1914) 8 L.BR. 458... . (2) 53 English Reports 343. 
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it was nevertheless held that Miss Willis’ mortgage 
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was a perfectly good one. lt was further held that V.E.ARM, 


the subsequent mortgage to Messrs. Bult by deposit of 
the remaining deed was also a perfectly good 
mortgage, but that there had been neligence on the 


FIRM 
v. 
A.K.R.M, 
M.K. 
FIRM. 


part of Messrs. Bult and that, therefore, Miss Willis’ Rurtener, 


mortgage must be preferred to theirs. In the present 
‘case, the documents deposited with the respondent 
firm consist of a sale deed with regard to both the 
pieces of land and the house and the lease deed with 
regard to Lot No. 232. Title deeds have therefore 
been deposited with regard to the whole property, 
and, in our opinion, a valid equitable mortgage has 
been created on the whole property if it has been 
shown that that was the intention of the parties at 
the time of the deposit. 

The question of intention has not been specifically 
‘considered by the learned trial Judge, but we are of 
opinion that the respondent-plaintiffs did establish 
their case in this connection. The clerk of. the 
Chettyar firm has given evidence on the point and he 
is supported in his evidence by one Maung Kan Hla, 
His explanation with regard to the lease deed of the 
property Lot No. 2324 is that at the time U Po Gyi 
said he could not find the document. We understand 
that the bulk of the building affected is on Lot No. 
232, but that the building on Lot No. 232 extends 
into Lot No. 232a, and it seems to us extremely 
unlikely that the respondent firm would intend to 
accept.a mortgage of part only of a house. We con- 
sider it sufficiently established that the intention was 
to mortgage both the lots and the building thereon. 
We therefore hold that a valid mortgage of the whole 
property was effected in favour of the respondents. 

{t only remains therefore to consider whether the 
respondents have by their negligence entitled the 


C.J., AND 
Brown, J. 
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appellants to claim any priority over them. It does. 
not seem to us that they have established their case 
in this particular. Under section 78 of the Transfer 
of Property Act, the respondents’ mortgage would 
have to be postponed to the appellants’ mortgage if the 
respondents had been guilty of gross neligence. 

It was held in the case of A.L.R.M, Chettyar Firnr 
v. L.P.R. Chettyar Firm (3), that there was no universal 
rule to the effect that parting with title-deeds by a 
mortgagee amounted to gross negligence. In this 
case, the lease deed which was the only document of 
title held by the appellants bears an endorsement 
that the property was sold to U Po Gyi by registered 
deed. The appellants must therefore be held to have 
been aware of the fact that they had not got ali the 
title-deeds relating to the property and there is no 
explanation as to why they made no enquiries. The 
respondent firm presumably knew that there was 
this endorsement on the lease of Lot No. 232a as 
there was a similar endorsement on their lease, and 
the mere fact that they did not insist on obtaining 
one of the documents of title which, on the face of 
it, must clearly have shewn the existence of another 
important document does not in our opinion amount 
to such gross negligence as to justify the appellants’ 
mortgage being preferred to theirs. 

It has been suggested on behalf of the appellants 
that the respondents admitted that the appellants’ 
mortgage was taken without notice of their previous 
mortgage. We cannot, however, find anything on the 
record to justify this contention. It is true that it is 
recorded in the deposition of Rathnam Pillay that 


-the learned advocate for the respondents, who had 
been questioning the witness with a view to establish 


actual notice, did not pursue that line. And the 
(1) (1926) 4 Ran. 238.~ 
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learned trial Judge in his judgment comments on this 
matter to the same effect. 

It is admitted that the respondents do not allege 
actual notice by the appellants. What they do allege 
is that the appellants were put on their enquiry and 
could have received actual notice had they taken 
reasonable precautions. 

One other matter has been raised in appeal and 
that is. as regards costs. It is contended that the 
actual proof of the respondents’ mortgage was neces- 
sary only because the other respondents in the case 
denied the ‘mortgage, and that costs of this part of 
the case should not have been awarded against the 
appeilants. It is clear, however, that the appellants 
also though not denying mortgage did not admit it 
and that being so, it became necessary for the 
respondents to prove their mortgage as against the 
appellants. We do not think therefore that there is 
any force in this contention. We dismiss the appeal 
and allow the cross-objections, We alter the decree 
of the trial Judge and give a mortgage decree in 
favour of the respondents for the whole of both the 
Plots of land and the building thereon. The appel- 
lant-defendants will pay all the costs of the respondent- 
plaintiffs in the trial Court, and in this Court the 
appellants will pay the respondents’ costs both on the 
appeal and on the cross-objections. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. ° 


I. E. MOOLLA anD ANOTHER 


v. 
THE OFFICIAL LIQUIDATOR.* 


Company's costs—-Winding up order—Company’s appeal against winding up 
order—A phpeal unsuccessful and no orderas to costs out of assets—Direc- 
tor’s expenditure on appeal when allowable—Bona fides aud reason~ 


ableness. : 

The Directors of a Company that was orderedto be wound up under the 
Companies Act retained in their hands certain moneys belonging to the 
Company and Spent themr on an appeal filed by the Company against the ordet 
of the winding up. The appeal was unsuccessful and theré was no order of 
the Appellate Coart (as there was on the Original Side) allowing the costs of 
the Company’s advocates out of the estate. 

Held, that the Oficial Liguidator could, under the directions of the Court, 
allow the expenditure, if incurred bona fide, and up to a reasonable extent. 

: In re Humber Ironworks Company, L R. (1866) II Eq. Cases 15—referred 
0. : 


N.M. Cowasjee for the appellants. 
Clark for the Official Liquidator. 


RUTLEDGE, C.J., and Brown, J.—This appeal arises 
out of the liquidation proceedings of M. E. Moolla & . 
Sons, Ltd. An order was passed directing the winding 
up of the Company under the Indian Companies Act 
on the 21st of June 1927. The Company appealed 
against this order and pending the hearing of 
appeal asked for stay of the proceedings. At that 


time it appears that the Directors of the Company 


had in their hands a sum of something over a lakh of 
rupees belonging tothe Company. By consentan order 
was passed that the Directors should pay over the 
sum of a lakh of rupees to the Official Liquidator 





* Civil Miscellaneous Appeal No. 57 of 1928 arising out of the order on the 
Original Side in Civil Miscellaneors No. 78 of 1927. 
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and should give security for the payment of the 
balance of about eight thousand rupees if the appeal 
failed, and the Court held that the Company or its 
Directors were not entitled to retain for use this sum 
for law costs in connection with the liquidation. 
The appeal was subsequently dismissed and no 
orders were passed by the Appellate Court as to the 
costs incurred by the Companyin the appeal. The total 
amount retained by the Directors was Rs. 9,158-0-9. 
The Official Liquidator called on the Directors to 
refund this amount. The Directors claimed that 
they had spent the whole of the amount in expenses 
of litigation. The Official Liquidator then applied to 
the Court for an crder under secticn 235, of the 
Indian Companies Act, calling upon the Directors to 
refund the amount. The matter was heard ex-parte so 
far as the Directors were concerned and an order 
was passed directing them to refund. It is against 
this order that the present appeal is flied. 

It is contended on behalf of the appellants that 
in a case such as the present the Company is entitled 
to its costs in the liquidation proceedings out of the 
estate, and we have been referred to the case of 
Inre Humber Ironworks Company (1). It was there 
held that, when an order winding up a Company is 
made, the petitioner and the Company will ordinarily 
have their costs out of the estate. In this original 
order directing the Company to be wound up the 
learned Judge-of the trial.Court passed orders direct- 
ing that the costs of the advocates of the Company 
would come out of the estate. No such order was 
passed by the Appellate Court, and it is contended 
on behalf of the respondent that it is not open to 
the Directors now to make any claim in this 
connection, Weare not satisfied that this by itself 
a. (1) L.R. (1866) If Eq. Cases 15. Gy 
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is necessarily an obstacle in the way of the claim now 
put forward. The Directors are not now asking 
that the Official Liquidator should make over any 
sum out of the estate. They are claiming that certain 
sums of money have been bond fide expended by 
them in the interests of the estate and that they are 
not liable to pay those sums to the estate. The 
matter was not considered by the Appellate Court at 
all, and we think it was open to the Official Liqui- 
dator under the directions of the Court io allow the 
payments claimed, if satisfied that they were made 
bond fide in the interests of the Company. The 
Company lost in appeal, and the appeal must there- 
fore be held not in fact to have been in the interests 
of the Company. But it is difficult to hold that the 
Directors did not boud fide atthe time believe that 
they were acting in the interests of the Company. 
and we are therefore of opinion that a reasonable 
amount might have been allowed to them for their 
costs. We are quite unable to hold that the claim 
made by them was a reasonable one. The claim 
included sums of Rs. 2,000 or over for each of no 
less than four different advocates, and we are unable 
to hold that so large an:expenditure of money was 
justified. We do not however think that the learned trial 
Judge should have rejected the claim of the Directors 
in its entirety. We think that the Directors. might. 
reasonably have been allowed one set of costs as. 
taxed by the Taxing Master. We therefore set aside 
the order of the trial Judgé, and direct that the 
Directors shall be allowed to. deduct from the amount 


' payable by them their costs of appeal in Civil 


Miscellaneous Appeal No. 127 of 1927, the costs to 
be taxed by the ‘Taxing Master as. between advocate 
and client. We pass no.order as to the costs of this 
appeal. 
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APPELLATE CIVIL. 
Before Mr. Justice Heald, 


MAUNG PE SEIN AnpD OTHERS 
v. 
MA THIN MYA.* 


Appeals from orders—-No second appeal from orders on app:al—Civil Procedure 
Code (Act V of 1928), s. 104 (2) ; O. 43, r. 1 ()—No second appeal from 
order on appeal reversing an order of the first Court—Burma Courts Act 
(Burma Act XI of 1922), s. 11. 


An appeal from an order under O. 21, r, 92 of the Civil Procedure Code 
jies under O, 43, r, 1 (7), but under s. 104 (2) no further appeal lies from an 
order passed in such appeal. The provisions of s. 11 of the Burma Courts Act 
do not affect those of s. 104 of the Code, so that where a District. Court 
reverses On appeal the order of a Township Court setting aside a sale under 
O. 21, r. 89, no second appeal lies to the High Court. 


Po Aye for the appellants. 


HEALD, J.—In Suit No. 106 of 1926 of the 
Township. Court of Bilin the present respondent 
obtained a decree against Po Kyaw, now represented 
by the appellants, for partition and possession of 
-a house and its site or for Rs. 650, as representing 
the value of her half share of the property. 

In Execution Case No. 179 of 1926 of the same 
Court respondent applied for execution of that 
decree, and by consent the whole property was sold 
by Court auction each party to be allowed to bid 
at the auction and the costs to be recovered from 
Po Kyaw’s half share of the sale proceeds. 

The property was bought in by respondent for 
Rs. 870. 





* Special Civil Second Appeal No. 391 of 1928 against the order of the 
District Court of That6n in Civil Miscellaneous Appeal No. 169 of 1927. 
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Po Kyaw applied for the sale to be set aside 
under the provisions of Order XXI, rule 89 on his 
paying into Court Rs. 870, the price paid for the 
property at the auction. 

The Judge ordered that the sale should be set 


aside on Po Kyaw’s depositing Rs. 43-8-0 as being 


five per cent. of the purchase money, together with 
Rs. 435, as being half the purchase money, only a 
half share of the property having in effect been 
sold, and Rs. 193-12-0 on account of costs. A sum 
of Xs. 672-4-0 was accordingly spi ate by Po Kyaw 
and the sale was set aside. 

Respondent appealed against the order setting 
aside the sale, and the lower Appellate Court set 
aside that order. 

Appellant comes to this Court in second appeal 
but it seems clear that no second appeal lies. 

An appeal from an order under Order XXI, rule. 
92 lies under Order XLIIJI, rule 1 (7), and under 
section 104 (2) of the Code no further appeal lies 
from any order passed in such appeal. In my view 
the provisions of section 11 of the Burma ‘Courts Act, 
do not affect those of section 104 of the Code. 

I therefore hold that the present appeal does not 
lie and I dismiss it. 
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APPELLATE CIVIL. 


- Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 
1929 


T. R.GOPALASWAMY PILLAY aa 
* Jan. 4. 
a, 


MEENAKSHI AMMAL AND ANOTHER.* 


Hindu Joint family—Letters claimed by surviving brother as member of joint 
family—Widow and daughter as heirs claiming property as separate 
Succession Act (XXXIX of 1925), ss. 218, 254—Surviving member of 
family not a person entitled to letters under the Act-—~Incidents of joint 
undivided property—Legal title and benecifial interest of deceascd member 
of joint family when to be differentiated—Legal ttle vests in heir. 

The only person entitled to the grant of Letters under s. 218 of the 
Succession Act is one who, according to the rules for the distribution of the 
estate applicable in the case of such deceased, would be entitled to the whole 
or any part of such deceased’s estate. The surviving member or members 
of a joint undivided Hindu family cannot be said to be entitled to the whole or 
any part of the deceased’s estate, because on the death of the deceased no 
estate in the joiut family property remained in him at all. Such estate as he 
had previously held passed at once to bis survivors on hisdeath. There is no 
such thing as succession, properly so called, in an undivided Hindu family + 
there is devolution of the propesty upon the members of the family for the 
time being by survivorship. 

Held, therefore, that the appellant who was the brother of the deceased and 
‘who claimed that he and the deceased formed a joint Hindu family, whilst the 
widow and the daughter of the deceased denied that there was any joint 
membership or joint estate, was not the person to whom letters aoule be issued 

_ under s. 218 of tlhe Succession Act. 

Kali Kumar v. Mussamat Nunabati, Patna H.C. Cases 2401; Mussamat ‘Uttam 

Devi. Dina Nath, 54 P.R. 139 ; Ramagiriv. Govindammah, Civil Miscellaneous 
No. 44 of 1924, H. C. Rangoon—referred to, 

Appellant did not make out a case under s. 254 of the Act and he could 
‘not be made the legal representative of the deceased where he claimed the 
entire property as his own, In certain cases there may be a legal title of the 
deceased member of a joint Hindu family which remains in existence after his — 
death and vests in his legal representatives whilst the beneficial interest passes 

“by survivorship. That title would vestin the heir of the deceased and not in 

the surviving member of the family. 

Bank of Bombay v, Ambalal, 24 Bom, 350—referred to, 


Aiyangar and Tambi for the appellant. 
Hay and Sastry for the respondents. 


* Civil Miscellaneous Appeal No, 69 of 1928 against the judgment of the 
Original Side in Civil sal No. 59 of 1926. : 
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This case was heard on the Original Side by 
Ormiston, J. There was a preliminary issue of law as 
to whether Letters of Administration can be granted 
to the surviving member of a joint Hindu family in 
respect of the property of that family. His Lord- 
ship’s decision on the point, which decided the whole 
case, is as follows :— 


Ormiston, J.—Tanjore Ramasawiny Massilamany 


. Pillay, who was governed by the Mitakshara School of 
‘Hindu Law, died on the 3rd April 1925, and the 


plaintiff in.Civil Miscellaneous No. 98 of 1925, who is the 


‘younger brother of the deceased,-claimed Letters of 
Administration to his estate on the allegation that he 
was the survivor of an undivided family consisting 


of himself-and the deceased. The application was. 
opposed by the 1st defendant who is the widow of 


the deceased and, as such, his first heir entitled to 


inherit, and by 2nd defendant who is his daughter, 
and as such, the next such heir. They themselves 
have not applied for Letters of Administration. The 


-1[st defendant raised the point that, on the facts 


alleged by tha plaintiff, Letters of Administration 
cannot be granted to him. By consent of the parties 


_I fixed the following preliminary issue.of law :— 


“Can Letters of Administration be granted to the 
, surviving member of a joint Hindu family 
in respect of the.property of that family ?”’ 


“The argument was addressed to the case of a joint 


family governed -by the Mitakshara School, and the 
issue should have been limited. accordingly and I 
think that it should be further limited to an appli- 
cation for general Letters of .Administration such 
as is the present application. If the issue is 
answered in the negative, the plaintiff's application 


“mast fail. 
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Under section 218 of the Indian Succession Act, 
1925, if the deceased has died intestate and wasa 
Hindu, “administration of his estate may be granted 
toany person who according to the rules for the 
distribution of the estate applicable in the case of 
such deceased, would be entitled to the whole or any 
part of such deceased’s estate.” Two conditions are 
thus postulated; the deceased must die intestate, and 
the persons applying must have an interest in the 
estate. Under section 211 (1) the executor or adminis- 
trator of a deceased person is his legal representative 
for all purposes, and all the property of the deceased 
person vests inhim as such. But, by sub-section (2) 
-whenthe deceased was a Hindu “nothing. herein 
contained shall vestin an executor or administrator 
-any property of the deceased person which would have 
passed by survivorship to some other person. ’ From 
this it foollwsthat-the only effect of the grant of probate 
of ‘Letters of Administration in the case of a deceased: 
Hindu is to vestin the executor or administrator 
property which has not passed by survivorship to 
some other person. As, however, in the present case, 
the applicant is the only survivor, Ido not rest my 
judgment in any way on the terms of sub-section (2). 
I may also refer to section 57, which applied certain 
sections of the Act set out in Schedule HI to wills:made 
by Hindus, subject to the restrictions and modifications 
specified in the same schedule, the first of which is that 
nothing contained in the sections is to authorise a 
testator to bequeath property which he could not. 
alienate infer vivos. 


The principles of the Mitakshara law applicable to 


the case of a joint family are clear and are notin dis- 
pute. I need only briefly refer to passages inthe text- 
books which have been cited to me. In Trevelyan’s 
Hindu Law (2nd edition) at pages 225 and 226 it is 
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stated that “a male Hindu acquires by birth or 
adoption a vesied interestin all co-parcenary property 
(whether ancestral or not, and whetheracquired before 
orafier his birth oradoption, as the case may be) held 
by his father, or father’s father, at the time of his birth 
or adoption, as the case may be, as members of a joint 
family during their life-time. Those persons who by 
birth or adoption so acquire an interest inthe co-parce 
nary property are called co-parceners.” And, again 
“the interest that ason acquires is equal to that ot his 
father, but separately and independently of his father. 
He has no independent dominion over the property.” 
On page 236 the learned author says: “On the death of 
a co-parcener, his interest in the co-parcenary property 
does not pass’ by inheritance. It lapses, or as is 
generally put, his rights pass by survivorship to the 
other co-parceners.” Paragraph 417 of Mayne’s Hindu 
Law (9th edition ), dealing with the extent of the testa- 
mentary power, states that a member of an undivided 
family cannot bequeath even his own share of the joint 
property because ‘‘ at the moment of death the right by 


survivorship is at conflict: with the right by devise. 


Then thetitle by survivorship, being the prior title takes 
precedence to the exclusion of that devise.” I would 
refer also to the decision of the Privy Council iu 
Lakshman Dada Naik v. Ramachandra Dada Naik (1), 
and more especially to the remarks of their Leases 


. on pages 61 and 62 of the report. 


_Applying these principles, which, as Ihave said, are 
not in dispute, Iam of the opinion that co-parcenary 
property cannot be said to be part of the estate of a 
deceased co-parcener within the meaning of section 218, 


-because on his death it vests by survivorship in the 
“surviving cCo-parceners, and thereafter there is no 


estate to be administered. Further, it eae to me _ 
(1) (1880) 5 Bom. 45. ’ 
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that just as the deceased co-parcener cannot die testate 
in relation to co-parcenary property, so he cannot die 
intestate in relation thereto, because at the moment of 
death his interest therein passes by survivorship to 
the other co-parceners. . I am of the epinion, therefore, 
that the plaintiff’s application for Letters of Adminis- 
tration must fail, first, because he is not a person 
interested in the estate of the deceased, and secondly, 
because the deceased left no estate in respect of which 
he was intestate. 

A number of authorities have been cited, only two 
of which appear to have a direct bearing on the question 
to be decided, nearly all the others being decisions 
on the court-fees payable in cases where Letters of 
Administration have been granted without contest, and 
which do not appear to me to be in point. In In the 


Goods of Bindabun Ghose (1), the petitioner and: his. 


deceased brother were the only members of a joint 
family. The petitioner obtained Letters of Adminis- 
tration and claimed that his own half share in the joint 
property should be treated as trust property and there- 
fore be exempt from court-fee. The Chief Justice of 
the Calcutta High Court in an opinion of three lines 
agreed-with his contention. In In the Goods of Podur- 
mall Angurwallah (2), a testator and his brothers out 
of the income of the ancestral property purchased land 
which was conveyed to them as tenants in common, 
the effect of which was to, vest an undivided one-fourth 
share in the testator which on his death would pass, 
not {o the remaining co-parceners uncer the rule of 
survivorship, but to his legal representatives. The 
testator left a will whereof he appointed his hrothers 
executors. | 

They applied for probate in order to give effect to 
the rule of survivorship, but claimed exemption from 

{1) (1873) 19 W.R. 230. - (2) (1896) 23 Cal. 980. 
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duty on the ground that the land was “joint ancestral 
property which would pass by survivorship.” It was 
held that the property, although conveyed to the 
brothers as tenants in common, vested in them as 
trustees for the benefit of the .co-parceners and conse- 
quently was not liable to duty. The position was that 
the legal interest in the one-fourth share held by the 
deceased as a tenant in common was an interest which 
would pass to his legal representatives and upon which 
the will could operate, but that the beneficial interest 
was and always had been in the co-parcenary and was 
not, therefore, taxable. The case is not an authority 
for holding that where the whole interest of the 
deceased in the co-parcenary property passes to the 
survivors, Letters of Administration may be granted 
in respect of that property. In the Matter of Desu 
Manavala Chetty (1) is, as were the cases to which 
reference has been made, a decision on the meaning 
of the words “ property held in trust not beneficially 
or with general power to confer a beneficial interest.” 
The petitioner applied for Letters of Administration: 
in respect of property standing in the name of his 
father, but forming the joint ancestral property of the 
undivided Hindu family of which he and his father 
were the only members. His reason for applying for 
Letters was that part of the property consisted of shares 
in companies which, in accordance with their articles, 
refused to recognise his title, and he claimed exemp- 
tion from duty on the ground that his father was in 
the possession of the property and held it as trustee 
for the family. It was held by Benson, Actg. C.]., that 
inasmuch as under the Mitakshara law, as administered 
in Madras (differing from that administered in Bengal), 
an alienation by sale or mortgage by an undivided 
member of his interest in the joint family property is 
(1) (1909) 33 Mad. 93. 
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valid and that as he can at any time enforce partition 
of his own share, it was impossible to hold that the 
deceased’s own share of the property was held “ as 
trust property, not beneficially or with general power 
to confer a beneficialinterest init.’’ Sankaran Nair, J., 
in a very short judgment-agreed with the Chief Justice, 
and so did Miller, J., in a judgment of two pages. He 
prefaced his judgment, however, by two short paragraph, 
in which he stated that he had no doubt that the 
applicant was a person to whom Letters might be 
granted under section 23 of the Probate and Adminis- 
tration Act, because he would be entitled to the whole 
or part of his father’s estate. Headded “and it seems 
clear to me that the ancestral joint family property 
passing to the applicant by survivorship is property 
of the deceased within the meaning of section 4 of 
the Court Fees Act, and therefore included in the 
“property and credits’ of section 77, that is to say 
in the ‘estate’ of the definition of administrator in 
section 3. Inasmuch then as this property does not 
in the present case ‘ pass by survivorship’ to anyone 
other than the applicant, there seems to be no doubt 


that tue applicant -is entitled to letters of administra-- 


tion which will vest itin him.” These remarks appear 
to be purely obiter. The right of the applicant to 
obtain Letters was never disputed, and the only 
question was whether, if he chose to apply for Letters, 
he should be made to pay a court-fee on the value 
of his father’s share in the joint property. It may 
very. well be that:the father’s interest was property 
within the meaning of the Court Fees Act, but it by 
no means: follows that it was his estate within the 
Probate and Administration Act. The concluding 
remarks of the citation appear to be based on the 
section of the Act. corresponding to section 211 of 
the Indian Succession Act, 1925,on which, as I have 
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said before, I in no way rest my judgment. It appears: 
to me to be immaterial, on the view which I take, 
whether, as in the case under discussion and in the 
case which I have now to decide, the applicant is the 
sole surviving member of the family, or whether, as 
in the decision of Beasely, J.,; sitting on the Original 
Side of this Court, to which I will presently refer he 
is only one of several. In Keshavlal Panjalal v. 
The Coilector of Ahmedabad (1), a Hindu father and 
his two sons lived together in a joint family. A 
portion of the family property consisting of shares 
stood in the name of the father. The two sons 
separated after their father’s death. Each of the sons 
applied separately for limited letters of administration: 
in respect of the shares that came to him on partition. 
The Court granted the Letters applied for but levied’ 
full court-fees over them. It was held on appeal, 
following the case of the Collector of Kaira v. Chunilal 


(2), that no court-fees should be levied on the LetterS 


of Administration sought by the son as to the shares 
belonging to the joint family that came to him on 
partition with his brothers. Here, again, the reason 
for the application was that the Companies refused 
to accept the sons as legal representatives in respect 
of: the shares, and here again there was no dispute 
about the right to Letters of Administration. The Court 
followed its own earlier decision above referred to and 
that of the Calcutta High Courtin In the Goods of 
Pokurmull Angurwallah (3), and differed from the 
ratio decidendi in In the matter of Desu Manavala 
Chetty (4). Not only is the case not on authority 
for the broad proposition that general. Letters of 
Administration may. be granted in respect of the 
estate of a deceased member of a joint Hindu family 


(1) (1923) 48 Bom, 75. (3) (1896) 23 Cal. 980. 
(2) (1904) 29 Rom. 161. (4) (1909) 33 Mad, 93, 
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but it appears to be an authority against it. The 
application was for Letters limited to the shares. 
On page 85 of the report Shah, Actg- C.J., quoted the 
observations of Hayward, J., in Kashinath Parsharam 
v. Couravabai (1):—‘‘The case might, no doubt, 
have been different if the estate specified had 
not been not the whole joint property but only 
a limited interest in the joint property—if, for 
instance, the estate specified had excluded the beneficial] 
interests of the members of the family in the 
property and had strictly been limited to the legal 
right to parade as proprietor under such statutory 
provisions as sections 22 and 23 of the Presidency 
Banks Act, 1876, or sections 30 (2), 33 and 
clauses 21 and 22 of Table A of the First Schedule 
of the Companies Act, 1913. The possibility of such 
a case would appear from the remarks in the case of 
the Bank of Bombay v. Ambalal Sarabhai (2).” 
The learned Acting Chief Justice went on to say that 
the application before him was really an application 
of the nature referred to by Hayward, J. I would 
also quote the observations of the Acting Chief Justice 
on pages 83 and 84 of the report, which have a 
bearing on an application for general Letters of Admin- 
istration. Dealing with the meaning of the expression 
“property whereof or whereto the deceased was 


possessed or entitled either wholly or partially as trustee’”: 


used in section 19D of the Court Fees Act, 1870, in 
its application to joint family property with the 
incident of survivorship governed by the Mitakshara. 
law in the Bombay Presidency, he says: “It must 
be remembered that while the holder, a member of 
the family, in one sense is beneficially interested in 


the whole the other members of the. co-parcenary are 
also beneficially interested in the whole and the 


ase 


(1) (1914) 39 Bom. 245 {2) (1900) 24. Bom. 350 at page 359, 
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beneficial interest of ihe holder is limited by the extent 
of the interest of other members. Further, that 
interest disappears altogether on his death ; and the 
survivors become the sole beneficiaries in the estate 
which stands in the name of the deceased person. 
On his death what is called -his estate is no estate 
of his and the legal title which still continues in 
the dead man is really the title of a man whose 
beneficial interest in the property on his death is 
nothing.” lt appears to me that this passage strongly 
supports the view that the survivor of a co-parcenary 
consisting of himself and the deceased is not “ entitled 
to the estate” of the deceased, as the expression is. 
used in section 218 of the Indian Succession Act, 1925. 
Mr. Aiyangar has referred me to the Bank of 
Bombay v. Amtbalal Sarabhai (1) as a case where 
the Court “ ordered” the surviving members of a co- 
parcenary to take out Letters of Administration. It did 
nothing of the kind. Shares in the Bank stood in the 
name of the deceased. The son of the deceased, who 
was joint and undivided with him, applied to the Bank 
to have the, shares transferred to his name as the sole 
surviving co-parcener. Under section 23 of the 
Presidency Banks Act, 1876, the Bank was not bound 
in the case of the devolution on the death of a share- 
holder of his shares on his legal representative to 
recognise any legal representative other than a person 
who had obtained probate or Letters of Administration 
to the estate of the deceased. It was held that the 
Bank was entitled to msist on the production of pro-. 
bate or Letters, on the ground that shares in the 
Bank, for the purpose of devolution or survivorship 
must be deemed, so far as the Bank was concerned’ 
the exclusive property of its registered holder. On 
page 358 of the report, after a reference to section 4 
~* {) (1900) 24 Bom. 350 at page 359. 
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of the Probate and Administration Act, (correspond- 
ing to section 211 of the Indian Succession Act, 1925) 
Jenkins, C.J., observed :—“'It is said that inasmuch as 
the beneficial interest in the share passed by survi- 
vorship, the share would not, according to the sections 
vest in the executor or administrator. But this argu- 
ment is founded on an obvious fallacy; it confuses 
the legal title and the beneficial interest, and assumes 
that, because the beneficial interest has survived, the 
legal title must follow suit. But as IT have pointed 
out, it is with the legal title alone that we ale con- 
cerned and that has not survived. We have not at 
present to consider in what way representation should 
be taken out, or what duty should be paid; it is 
sufficient to hold, as in my opinion we should, that 
“the present is a case in which secticn 23 of the Pre- 
sidency Banks Act applies and that if the Bank so 
requires, probate or Letters of Administraticn must be 
produced”, 

In Muthura Prasad v. Durgawati (1), it was held 
that where an applicant for a succession certificate 
stated in his application that he was a member of a 
joint Hindu family with the deceased to whose estate 
he had succeeded by survivorship, a succession;certi- 
ficate was unnecessary and that the application must 
fail. I do not think that this case is of assistance 
one way orthe other. The certificate was applicd 
for in respect of money deposited in a Bank, which 
refused to part with it without the production of a 
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certificate. From the point of view of the applicant ° 


the certificate was very necessary, and the case is nct, 
in my view, sufficient authority for holding that, under 
similar circumstances, a succession certificate cannot 
be granted. 





(1) (1914) 36 All. 380. 


30 


1929 





TR, 
GopaLa- 
SWAMY 
PILLAY 


vw. 
MEENAKSHI 
AMMAL 
AND 
ANOTHER. 


ORMISTON, J. 


INDIAN LAW REPORTS. [ VoL. VII 


In Mussamat Uttam Devi v. Dina Nath (1), a 
decision of the Chief Court of the Punjab, Wilberforce, 
]., held that where the deceased and the applicant 
were members of joint Hindu family, the latter was 
not competent to apply for Letters of Administration 
under section 64 of the Probate and Administration 
Act. The ground of the decision was that there was 
no estate of the deceased left to be administered, it 
having vested by survivorship in the applicant. 

In Ramagiri Guruvaya Naidu v. Govindammah 
(2), which does not‘ appear to be officially reported, 
the circumstances were similar, the only difference 
being that the applicant was not the sold surviving 
co-parcener. The ground of the decision there was 
that a co-parcener cannot be said to die intestate in 
respect of his interest in the property belonging to” 
the co-parcenary. I not only do not dissent from 
this statement of the law, but agree with it. I may 
point out that the portion of the headnote which 
says that “‘ where there was a sole surviving co-parcener 


letters may be granted” is not warranted by the 


judgment. Beasley; J., merely stated in referring to 
the obiter dicta of Miller, J., in Im the matter of Des 
Manavala Chetty (3) that ‘in that case an important 
point is made of the fact that the applicant in that 
case was the sole survivor.” As I have said before, 
in my view, it is immaterial whether the ee is 
or is not the sole survivor. 

Mr. Aiyangar lays stress on the fact that in 
most of the cases above referred to Letters of Admini- 
tration were granted, and refers me to columns 
743 et seq. of Mr. Dunkley’s Digest, where the 
names in some cases are those of Indians. He 


- cites Brij. Narain v. Mangal Prasad: (4), where 








(1) (L918) 54 PLR, Civil 139, (2) 11924) 3 B.LJ. 116. 
(3) (1909) 33 Mad, 93. (4) (L923) 46 All. 95, 
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at page 103 their Lordships of the Privy Council 
observed that “When a long series of cases extend- 
ing over a long period of time when parties were 
tepresented by. eminent counsel are decided in a 
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way where if a plea which was evident had been MEENAKSHE 


taken and upheld, the decision would have been the 
other way, there arises an irresitable conclusion that 
the plea was not taken because it was felt to be 
bad.’’ Their Lordships, however, go on to observe 
that in the case before them the plea had been 


taken and was rejected. So here, in the only two. 


cases before the Indian Courts, where the question 
now before me was directly raised, it was decided 
in the same manner as I propose to decide it. 
Mr. Aiyangar also employs the argument ab incon. 
venienti, It is possible that the declaration of the 
law, as I conceive it to be, may be a source of 
embarrassment to Hindu joint families, in regard to 
their dealing with companies and banks which insist 
on the production of probate or Letters of Adminis- 


tration. A way out of the difficulty may be to 


apply for a limited grant as suggested in some of 
the Bombay cases. Another possible way may be 
to incorporate tne joint family under the Indian 
Companies Act. However this may be, if I consider 
that the law is plain, as I do consider it to be, it is 
my duty to declare it, and act accordingly. 


My answer to the issue is that general letters 
of administration, such as are applied for in the 


case, cannot be granted to the surviving member of a 


present joint Hindu family governed by the Mitak- 
shara School in ss ole of the property of. the 
family, 


His Lordship dismissed the application with costs 
‘The petitioner appealed. 


AMMAL 
AND 
ANOTHER. 
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RUTLEDGE, C.J., and Brown, J.—The property 
in dispute in the present case is the estate of one 
Tanjore Ramasawmy Massilamany Pillay deceased. 
The appellant Tanjore Ramasawmy Gopalaswmy Piilay- 
applied on the Original Side of this Court for 
Letters of Administration to the estate of the 
deceased: on the ground that he was the brother of 
the deceased, that they formed between them a joint 
undivided family under the Hindu Law, and that 
he was therefore the only heir and legal represent> 
ative of the deceased. The deceased left surviving 
a wife, Meenakshi Ammal, the first respondent, and 
a daughter, Padmahai, the second respondent. The 
two respondents opposed the application for Letters. 
They denied that the appellant and his brother 
formed a joint undivided Hindu family. 

Issues were framed and a large amount of 
evidence was recorded, but the case was decided on a 
point of law. By consent of the parties a prelimin- 
ary issue of law was fixed:— 

“Can Letters of Administration be granted to the 
surviving member of a joint Hindu family 
in respect of property of that family ?” 

The learned trial Judge was of opinion that 
under the Mitakshara School of Hindu Law, to 
which the parties belong, the property of a joint 
Hindu family passed on the death of one of the 
members not by succession but by survivorship, and 
that the surviving member of a family was not an 
heir to the deceased and was therefore not a person 
to whom Letters of Administration could be granted, 

The learned trial Judge did not deal in his 


_ judgment with special cases in which the general 
‘rule as to grant of Letters is not followed. His 


finding was merely to the effect that in such a 
case the surviving member of a joint family was not 
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a person to whom Letters could be granted under 
the provisions of section 218 of the Succession Act. 
‘That section lay down that “If the deceased has 
died intestate * * * administration of his estate 
may be granted to any person who, according to the 
rules for the distribution of the estate applicable in 
the case of such deceased, would be entitled to the 
whole or any part of such deceased’s estate.” A 
darge number of decided cases have been cited to 
us on the subject. A majority of these cases deal 
with the question of court-fees payable on the 
grant of Probate or Letters of Administration, and 
‘are not therefore directly applicable to the point at 
‘issue in the present case. 

In In the Goods of Pokurmull Angurwallah (1), an 
‘application was made for Probate of the Will of a 
‘Hindu who was governed by the Mitakshara law. 
During his life the testator had purchased certain 
‘property out of the income of the ancestoral estate. 
It was held that, although this property vested in 
the members of the family as tenants in common, it 
‘vested in them as trustees for all the co-parceners, 
‘and that all the property surviving in the estate of 
‘the deceased was property held by him in trust and 
‘therefore was not liable to duty. In the niatter of 
Desu Manavala Chetty (2) a:different view as to the 
payment of court-fees was taken. In that case the 
‘the deceased died intestate and Letters of Adminis- 
tration were applied for. It was held that court” 
fees must be paid on the share which the deceased 
‘was entitled to claim by survivorship. In the case 
of Kashinath Parsharam Gadgil and others v. Goura- 
vabai and another (3) an application was made for 
Probate of the Will of a joint Hindu family and it 





(1) (1896) 23 Cal. 980. (2) (1909) 33 Mad. 93. 
(3) (1914) 39 Bom. 245) ~ 
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was Claimed that court-fees were not payable. It was 
held that what had to be looked at in such cases 
was the estate actually specified in the Will and not 
the estate which could legally be disposed of by the 
Will. It was therefore held that the full court-fees 
were payable. In Keshavlal Punjalal Sheth v. The 
Collector of Ahmedabad (1), the question was whether 
court-fees were payable on an application for 
Letters of Administration. In that case it was held 


_that where an estate consisted of a share of a Hindu: 


joint family property no court-fees. were payable. 

In all these cases the sole question for decision by 
the Court was as to whether court-fees were or 
were not payable. In no case had there been any 
opposition to the grant of Probate or Letters of 


Administration. In the matter of Desu Manavala 


Chetty (2), Miller, J., did state in his judgment: , “1 
have no doubt that the applicant is a person to 
whom Letters of Administration may be granted 
under section 23 of the Probate and Administration 
Act.” But this point was not really a point for- 
decision in the case and was dealt with very shortly. 
We have been referred to the dictum of the 
Privy Council in the case of Brij Narain v. Mangal 
Prasad and another (3). Act page 103 of the judgment 
in that case their Lordships averred: “ It is true that 
the point was not aciually taken so far as appears in 
any of these cases, but when a long series of cases 
extending over a long period of time when parties 
were represented by emninent counsel are decided ina. 
way where if a plea which was evident had been taken 
and upheld, the decision would have the other way, 
there arises an irresistible conclusion that the plea 
was not taken because it was felt to be bad.” It is. 


(1) (1923) 48 Bom. 75. (2) (1909) 33 Mad. 93, (3} (1923) 46 All. 95.. 
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suggested that, asin all these cases, which were decided 
under the Court Fees Act, Probate or Letters of 
Administration were actually granted and no objection 
was raised io their grant, the cases are all in favour 
of the view that the grant of Probate or Letters could 
legally be made. We do not, think that there is very 
much force in this suggestion. In none ofthe cases cited 
does it appear to us that there way anyone interested 
in opposing the grant of Probate or Letters. Inno case 
were the parties represented by eminent counsel whose 
cases would have been served by raising a plea that 
the grant of Letters or Probate could not be made. 
We do not therefore think that these cases are of very 
much aSsistance to us for the decision of the present 
case. ; 

A case which appears to us more relevant is that of 
the Bank of Bombay v. Ambalal Sarabhai (1). In 
that case a suit was filed by the son of a deceased 
Hindu with whom he was joint and undivided against 
the Bank of Bombay to have certain shares in the 
Bank transferred to his name from that of his father 
as the sole surviving co-parcener. Under section 23 
of the Presidency Banks Act, 1876, when by the death 
of any proprietor or share-holder his stock or shares 
shall devolve on his legal representative, the Bank shall 
not tf. bound to recognise any legal representative of 
Sucu proprietor or share holder, other than a person 
who has taken out from a Court having jurisdiction 
in this behalf Probate of the Will or Letters of 
Administration to the estate of the deceased. It was 
contended on behalf of the Bank that under this section 
they were not bound to recognise the plaintiff unless 


he took out Letters of Administration. The trial Judge 


held that the property of a joint undivided Hindu family 
did not on the death of a member of that family 
(1) (19C0) 24 Bom. 330. eo 
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1929 — devolve on his legal representative and that this section 


aS x. was therefore no bar to the bringing of the suit. But 
eauy ON appeal this view of the law was held to be incorrect. 
PitraY Tn the course of the judgment in the Appeal Court which 


ME DNA HI elj ral i 
So ee delivered by Jenkins, C.J,, the following passage 


AND occurs :—‘It is said that inasmuch as the beneficial 
anon®® interest in the share passed by survivorship, the share 
Ci asp would not, according to the words of the section, vest 
Brown, J. inthe executor or administrator. But this argument is 

founded on an obvious fallacy ; it confuses the legal 
title and the beneficial interest, and assumes that because 
the beneficial interest has survived, the legal title 
must follow suit. But as I have pointed out, itis with 
the legal title alone that we are concerned, and that 
has not survived. We have not at present to consider 
in what way representation should be taken out, or 
what duty should be paid ; it is sufficient to hold, as an 
my opinion we should, that the present is a case in 
which section 23 of the Presidency Banks Act applies, 
and that, if the Bank so requires, probate or letters of 
administration must be produced.” 

There is no direct finding here on the question now 
before us, although difficulties might will arise out of 
this decision in the case of joint Hindu undivided 
families if the surviving men.bers of the family were not 
competent to take out Letters of Administration. The 
difference here is pointed out between the legal title 
and the beneficial interest, and it may be argued on 
behalf of the appellent that, although the beneficial 
interest in the property passes by survivorship, the legal 
title vests in the legal representative of the deceased, 
It does not seem to us however that this would help 
the appellant in the present case. It may be a good 
argument in favour of the view that Letters of Admin- 
istration can be taken out in respect of an undivided 
joint Hindu family estate. But it by no means of 
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‘necessity follows that a surviving member of that joint 
family is one of the persons entitled to the Letters. 
Three cases have been cited to us which directly 
support the view of the law taken by the trial Judge. 
In the case of Kali Kumar and others v. Mussamat. 
Nunabati Kumari (1), it was held that a member of a 
joint undivided Hindu family could not apply for Letters 
of Administration to the estate of the deceased member 
of that family. The judgment of the Court in that 
case is very short, and it does not seem to have been 
reported in an official report of the Court. A similar 
view was however taken by the Original Side of this 
‘Court in Civil Miscellaneous No. 44 of 1924. In the 
course of his judgment in that case Beasley, J., remarks : 
“‘TIn this case, according to Mr, Naidu the property is 
the property of the joint Hindu family and he is. not 
claiming therefore any property of the deceased but is 
disputing his right to deal with his property as his 
own. He has not therefore such aninterest in the 
-eState of the deceased as entitles him either to oppose 
‘a grant of Letters of Administration to be alleged 
‘son or himself to ask for Letters of Administration.” 
And a similar view was taken by the Chief Court of 
the Punjab in the case of Mussamat Uttam Devi v. Dina 
Nath(2). Itappears therefore that such direct authority 
-as there is on the point before us for decision 
-supports the view taken by the learned trial Judge. 
The only person entitled to the grant of Letters under 
section 218 of the Indian Succession Act is one who, 
according to the rules for the distribution of the estate 
applicable in the case of such deceased, would be entitled 
to the whole or any part of the such deceased’s 
-estate, and the question is whether the surviving member 
-of a joint undivided Hindu family is entitled to any 


' (1) (1922) Patna High Court Cascs 240. (2) (1918) 54 Punjab Record 139. 
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part of the estate of a deceased member of that family. 
The view taken by the Chief Court of the Punjab and 
by Beasley, J., of this Court in the two cases to which we 
have referred was that the surviving member would 
not be entitled to the whole or any part of the deceased’s 
estate, because on the death of the deceased no estate 
in the joint family property remained in him at all. 
Such estate as he had previously held passed at once 
to his survivors on his death. 

The general principlesapplicablein Hindu law insuch 
cases are explained in Mayne’s Hindu Law, section 246: 
“There is no such thing as succession, properly so- 
called, inan undivided Hindu family. The whole body: 
of such a family, consisting of males and females 
constitutes a sort of corporation, some of the members. 
of which a reco parceners, that is, persons who on 
partition would be entitled to demand a share, while 
others are only entitled to maintenance. In Malabar: 
and Canara, where partition is not allowed, the idea. 
of heirship would never present itself to the mind of 
any member of the family. Each person is simply 
entitled to reside and be maintained in the family house,. 
and to enjoy that amount of affluence and consider- 
ation which arises from his belonging to a family 
possessed of greater or less wealth. As he dies out 
his claims cease and as others are born their claims 
arise. But the claims of each spring from the mere: 
fact of their entrance into the family, not from their: 
taking the place of any particular individual. Deaths 
may enlarge the beneficial interest of the survivours, by 
diminishing the number who have a claim upon the 
common fund, just as births may diminish their interests. 
by increasing the number of claimants. But although 
the fact that A is the child of B introduces him into 
the family, it does not give him any definite share of 
the property, for B himself has none. Nor upen th 
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death of B does he succeed to anything, for B has 
left nothing behind to succeed to. Now in every 
part of India where the Mitakshara prevails the 
position of an undivided family is exactly the same, 
except that within certain limits each male member 
has a right to claim a partition, if he likes. But 
until they elect to do so, the property continues to 
devolve upon the members of the family for the time 
being by survivorship and not by succession.” 

We do not understand the correctness of these 
principles to be questioned. Amember ofan undivided 
Hindu family during his. life is entitled to the 
beneficial interest in the family estate, but on his 
death that interest immediately ceases and the whole 
beneficial interests in the estate belongs to the other 
members of the family. There is no succession to 
the deceased’s estate because he has left nothing to 
succeed to. No part of the joint family estate is 
therefore the deceased’s estate within the meaning of 
section 218 of the Succession Act, and it therefore 
seems to us to follow that a member of a joint 
undivided Hindu family is not as such a person entitled 
under section 218 to an administration of the estate 
of a deceased member of the family. It may be, as 
suggested by the judgment of Jenkins, C.J., in the 
case of the Bank of Bombay v. Ambalal Sarabhai 
(i), that there is a certain legal title of the deceased 
which remains in existence after’ his death and vests 
in his legal representative. But if that is so, it is not 
a member of the family estate who obtains that title 
as such but his heir, and we do not understand it to 
be disputed that for the purposes of the Succession 
Act the heir in the present case is the widow or her 
daughter and not the appellant. If therefore there is 
a legal title still surviving, that is not property to 
which the appellant as a member of the joint 

(1) (1900) 24 Bom. 350. 7 
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undivided family is entitled. We are therefore of. 
opinion that the general question has been correctly 
answered by the learned trial Judge. 

It has been suggested that even though we hold 
that the appellant is not entitled to letters under 
section 218 his claim should mevertheless be considered 
under section 250 or 254. Section 250 hardly seems 
to us to be applicable to a case of the present kind. 
It may be that the appellant could have made outa 
case for the grant of Letters of Administration unde; 
section 254. It is pointed out to us on behalf 
of the respondents that what the appellant really 
wants to claim is entirely opposed to the interests of 
the estate of the deceased. He claims that the 
property is his and does not belong to the estate-at 
all. If that be so, there are obvious objections to his 
being made the legal representative of the deceased. 
It is possible that circumstances might arise in which 
it would be necessary to override these objections 
and grant Letters to the survivour of a joint family, 
but it does not seem that these questions properly arise 
in the present case. 

The application for Letters was clearly filed under 
the provisions of section 218 of the Succession Act. 
The appellant claimed to be entitled to administration 
of the estate as of right. He did not claim that 
such special circumstances existed that the ordinary 
rule should not be followed and that section 254 
should be applied. The case in the trial Court 
appears to have been decided by consent on the 
issue of law which was framed and we do not think 
that the appellant should be allowed to make out a 
fresh case for himself now? | 

The result is that we see no sufficient reason to 
interfere with the orders passed by the trial Court 
and we dismiss this appeal with costs. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr, Justice Brown. 


THE OFFICIAL ASSIGNEE, RANGOON 
v. 


R.M.P.V.M. FIRM.* 


Agent’s duty towards principal—Mort gagee’s position as agent— Mortgagee, 
when may purchase vn ortgagor’s property — Mort gagee, when on an equal 


footing with a strauger—Unfair and special use of knowledge acquired - 


as mortgagee, vitiates purchase - Agent's purchase outside the business. 
of agency—Mortgagor’s claim for benefit obtained by mortgagec— 
Contract Act (IX of (1872). ss. 215, 216. 

An agent will not be allowed to place himself in a situation which, under 
ordinary circumstances, would tempt a man to do that which is not the best 
for his principal. 

Barker v, Harrison, 63 Eng. Rep. 854; Bentley v, Craven 52. Eng, 
Rep. 29; Dally v. Wonham, 55 Eng. Rep. 326; Hesse v. Briant, 43 Eng., 
Rep. 1375; Mollett v. Robinson, L.R. 5 C. P. Ci ses 646—referred to, 

This principle has been aprlied in cases of mortgagees’ dealings with the 
mortgaged property. 

Hobday v. Peters, 4 Eng. Rep. 400; Rajah Kishendatt v. Rajah Mumtaz,. 
61.4.145; Whit v. City of London Brewery Company, 39 Ch. Div. 559— 
referred to. 

But where a mortgagee does not derive from his mortgagor any peculiar 

- means of facilities for making a purchase which would not be available toa 
stranger, he may be held entitled, equally with a stranger, to make it for his. 
own benefit. So where the respoadents, who were mortgagees in possession 
purchased the mortgaged property which was brought to sale under & 
mortgage which was subsequent to theirs and with which they had no 
connection whatsoever, they were in fact purchasing the equity cf redemption 


' of their own mortgage ata fair price. In doing so, they were not making any" 


unfair and special use of any knowledge which was acquired by them as 
mortgagées in possession and which was not accessible to any stranger who. 
had made a p-oper search. The respondents were not only mortgagees in. 
possession butheld a power of attorney from the mortgagor enabling them 
to manage and sell the property. Butin purchasing the property they wer 

neither ising nor acting under their power as agents, and were not dealing: 
in the, business of the agency at all, and the mortgagor could not therefore 
invoke the provisions of ss. 215 and 216 of'the Contract Act and claim from. 


them the advanlages of the purchase. — 


Leach—for the Appellants. 
Paget—for the Respondents. 


* Civil First Appeal No. 222 of 1928 against the judgment on the original. 
Side in Civil Regular No. 478 of 1927. 
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1929 RUTLEDGE, C.J., and Brown, J.—The appellant the 


THE Official Assignee brought a suit against the respond- 
i yiociacnrns ents, the R.M.P.V.M. Chetiyar Firm, for a declaration 
RANGOON. that the insolvent’s estate which the appellant 

pe represents is entitled to the benefit of certain trans- 
’ actions ehtered into by the defendants. The insolvent 
is one Ahmed Ismail Hashim Atchia. On the ist of 
June 1919 he took a lease of certain land from the 
Goolam Ariff Estate Company, Limited, for a term of 
ten years; one condition in the lease being that he 
should erect thereon a substantial building costing 
not less than Rs. 50,000 to Rs. 75,000. Atchia erected 
buildings on the land at a cost of Rs. 1,31,000 and 
used the same for the purpose of a cinema known 
as “The Royal Cinema.” In January 1921 Atchia 
mortgaged the Royal Cinema and his enterests under 
the lease to the Company for the sum of Rs.°60,600. 
He subsequently repaid Rs. 45,000 of this debt, but 
on the 9th of September 1922 he executed a further 
mortgage for the balance of Rs. 15,C00 due on the earlier 
mortgage and for a further sum of Rs. 30,000. 
Meanwhile on: the 13th of June 1922 Atchia had 
executed -a mortgage in favour of the Chettyar Firm. 
The property then mortgaged included the Royal 
Cinema, which had been previously mortgaged to the 
Company, and also the Cinema de Paris, another 
property. of Atchia’s. On the 20th of April 1923 
Atchia executed a further mortgage for Rs. 1,00,000. 
‘This mortgagee was in favour of his brother-in-law, 
“Ebrahim Ismail Ghanchee and included the Royal 
‘Cinema, the Cinema de Paris and other assets of the 
film agency business and a printing press. On the 
27th of September 1923 Atchia executed a deed where- 
‘by he handed over the management of the Royal 
‘Cinema to the Chettyar Firm. . Ghanchee was a party 
to this deed. The Chettyar Firm was empowered to 
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utilize the profits, first for the payment of interest 
due to them by Atchia, and secondly for payment of 
the principal sum due. It gave the Chettyar Firm a 
general power to collect moneys due to Atchia and 
in the event of the bioscope show not being profit- 
able it gave the Chettyar Firm power to seel the same- 
On the same date a deed was executed whereby 
‘Ghanchee agreed to treat the Chettyar Firm as co” 
mortgagees on his mortgage for Rs. 1,00,000 to secure 
Rs. 50,000 of the sum of Rs. 70,000 due by Atchia 
‘to the Firm on unsecured debts. Atchia then left 
Rangoon about December 1923 for the Andaman 
Islands and save for one short interval did not return 
until July 1924. 


The management of the Royal Cinema was left 
-entirely in the hands of the Firm. Before Atchia left. 


“for the Andaman ke received a notice from the Goolam 
Ariff Estate Company calling upon him to pay up the 
principal sum of Rs. 45,000 due on the mortgage of 
‘the 9th September 1922, failing payment of which 
“the Company would take steps to recover the amount, 
-Atchia asked for further time but this was refused, 
‘the Company stating that unless the money was paid 
‘they would take immediate steps to realize their secu- 
rities. The Company appear to have taken no further 
‘steps until about May 1924 when they advertised the 
properties for sale under the power given in their 
mortgage deed of September 1922. 

The Chettyar Firm advised Atchia both by letterand 
- ‘by telegram that the Company were pressing for their 
‘money, urging him to come to Rangoon at once, or 
if that were impossible to empower some one to act 
on his behalf. Atchia did not come to Rangoon till 
‘the beginning of July or empower any one to act for 
him. In the meantime the Royal Cinema was sold 
‘by auction under the power of sale in the mortgage deed 
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on the 21st of June 1924 and purchased by the 
defendant firm for Rs.65,000- Rs- 45,000 of this sum 
was paid to the Company in settlement of their debts, 
and the balance after allowing for the costs of the 
sale was utilized towards the mortgage debt due to the 
Chettyar Firm. 

On the 17th of July the Chettyar Firm obtained a 
new lease of the site of the Royal Cinema for a period 
of 16 years from the Company, and on the 25th of July 
they leased the Cinema to Madan Theatres, Limited, at 
a monthly rental of Rs. 2,150. Meanwhile on the 2nd 
of July 1924 Ghanchee assigned to the defendant firm 
the whole of the debt of Rs. 1,00,000 due to him on 
his mortgage deed fer the sum of Rs. 15,000. 

The plaintiff claims that in these circumstances 
the Chettyar Firm must be treated as Atchia’s agents. 
and that Atchia is entitled to the benefit both of the 
purchase of the Royal Cinema and of the assignment 
of his mortgage by Ghanchee. The claim is based 
in part on the fact that the Chettyar Firm were mort-— 
gagees in possession and in part on the fact that they 
were the agents of Atchia. The learned trial Judge 
held that the plaintiff had not established his case, 
and except with regard to a sum of Rs. 2,500 given 
by Atchia asa deposit on taking the lease from the 
Goolam Ariff Estate Company in 1919, asto which there 
was noreal dispute, he has dismissed the plaintiff's suit. 
The plaintiff has now appealed against this decision. 

_We have heen referred to a number of English 
cases in which the acts of mortagees in possession 
or of agents have been held. to have. been performed 
on behalf of their principal and to be -acts for the 


‘benefit of which they were bound to account to 


their mortgagor or principal. Inthe case of Hobday 


vy. Peters (1), asolicitor’s clerk had been giving a client 


1) 84 Eng. R p. 400. 


VoL. VIT] RANGOON SERIES. 


his advice and with the help of the knowledge 
obtained by him in connection with this advice he 
purchased the mortgage granted by the client for less 
than half the amount. It was held with regard to 
this purchase that he was a trustee for the benefit for 
the mortgagor. In the case of White v. City of London 
Brewery Company (1), the mortgagees in possession of 
a public house let the premises with a restriction that 
the tenant should take beer of their brewing and none 
other. It was held that they must account for such 
additional rent as might have been got if the premises 
had been let witbout restriction. In the case of Rajah 
Kishend att Ram v. Rajah Mumtaz Ali khan (2), the 
mortgagee had purchased after his mortgage certain 
encumbrances on the property mortgaged. It was 
held in the circumstances of that case that the mort- 
gagor was entitled to redeem the whole estate on 
paying the original mortgage money flus the money 
used for the purchase of the encumbrances. The 
circumstances of that case were somewhat peculiar and 
not analogous to those of the case now before us- 
The principle followed appears to have been that in 
that case the mortgagee by virtue of his possession 
had acquired a peculiar means of making the purchase, 
and in the course of their judgment their Lordships 
referred to cases in which purchases made by the 
mortgagee in possession might not be held to be 
advantageous to the morlgagor. On page 153 of their 
judgment they remark : “In such cases the mortgagee 
can hardly be said to have derived from his mortgagor 
any peculiar means or facilities for making the 
purchase which would not be possessed by a Stranger, 
and may therefore be held entitled, equally with a 
stranger, to make it for his own benefit.” In the 


(1) 39.Ch. Div. 559, (2) 16 1.A. 145, 
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case of Mollett v. Robinson (1), Willes, J., remarks at 
page 655 of the judgment “it is an axiom of the law 


of principal and agent that a broker employed to sell 


cannot himself become the buyer, nor can a broker 
employed to buy become himself the seller, without 
distinct notice to the principal ’. This general rule 
was approved in the case of Bentley v. Craven (2). At 


page 30 the Master of the Rolls remarked with regard 


to this rule, “it is founded on this principle, that an 
agent will not be allowed to place himself in a situation 


which, under ordinary circumstances, would tempt a 
aman to do that which is not the best for his principal, 
and it is the plain duty of every agent to do the 


best he can for his principal.” In the case of Dally 
v. Wonham (3) the purchase by an agent for inade- 


_quate price was set aside. In that case the purchaser 


resided on the spot and was fully acquainted with 


‘the value of the property, whereas the vendor lived 


at a distance and had not seen the property for 20 


years. In the case of Hesse v. Briant (4), specific | 


performance was refused of an agreement entered into 
to sell a property between two persons, where the same 
solicitor acted for both parties. In the case of Barker 
v. Harrison (5), an agent who had purchased lands of 
his principal, and who, previously to contract, had 


entered into a secret negotiation for a resale of part of 
the property at a profit, was declared a trustee for 


his principal to the extent of that profit. 

None of these cases seems to us to be very similar 
to the case which we have to decide. The Chettyar 
Firm were in possession of the property which they 
purchased as mortgagee. But it seems to us impos- 
sible to hold that their possession as mortgagees gave 


(1) L.R. 5 P.C. Cases 646, (3) 55 Eng. Rep. 326. 
(2) 52 Eng. Rep. 29. (4) 43 Eng, Rep. 1375, 
(5) 63 Eng. Rep. 854, 
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them any peculiar means or facilities for making the 
purchase of the property brought to sale under a 
subsequent mortgage with which they had nothing 
whatever to do. They had, it is true, special means 
of knowing the nature ‘of the property, but it does 
not appear that there were encumbrances on the 
property which any stranger with due diligence and 
due searching at the Registration Office might not have 
known. In informing Atchia of the intention of the 
Goolam Ariff Estate Company the Chettyar Firm said 
nothing whatever about the sale of the property under 
the power of sale in the mortgage deed. But they 
did quite clearly urge Atchia to come to Rangcon 
without delay, and before he left for the Andamans 
Atchia had received full notice that the Company wyre 
likely to exercise their power. The sale of the property 
took place at a public auction, and presumably if the 
Chettyar Firm had not purchased it would have been 
purchased by somebody else at a still lower price. 
The deed by which the Company executed the 
conveyance in favour of the Chettyar Firm is a some- 
what curious one. The sale was under the power of 
sale in the mortgage deed subsequent to the date of 
the Chettyar’s mortgage. Quite clearly therefore the 
sale could not affect the Chettyar’s mortgage in any 
way and what was in fact sold was the equity of 
redemption of this mortgage from the Chettyar. 
Nevertheless the sale deed says that Rs. 20,000 should 
be utilized towards the settlement of this mortgage, 
Be that as it may, we do not think it can be held 
that in making the purchase under the power of sale 
the Chettyar Firm were making an unfair and special 
use of the knowledge acquired by them as mortgagees 
in possession. In actual fact they purchased only the 
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a price as it might at first sight appear. The deed 
giving management of the Cinema to the Chettyar 
Firm not only put them as mortgagees in possession 
but also empowered them as agents. It gave them 
power in certain circumstances to sell the property. 
But we do not think that the cases cited to us are 
authorities for the contention that in these circum- 
stances a sale by them must be held to have been for 
the benefit of their principal. The sales in all the 
cases cited were sales by on to the agent when he 
was Clearly exercising the power of his agency. In the 
present case it is perfectly clear that in making the 
purchase the Chettyar Firm was in no way acting or 
purporting to act under their power as agents. The 
sale was effected not by Atchia and not by the 
Chettyar-Firm but by the Goolam Ariff Estate Company 


‘which had acquired this power of sale long before 


the Chettyar Firm had been appointed agents. 

The principles of the English law on this. subject 
are incorporated in sections 215 and 216 of the 
Indian Contract Act. Section 216 lays down that if 
an agent, without the knowledge of his principal, 
deals in the business of the agency on his own account 
instead of an account of his principal, the principal is 
‘entitled to claim from the agent any benefit which may 
have resulted to him from the transaction. It seems 
to us impossible in the present case to hold that the 
Chettyar Firm in purchasing at a sale held under the 
power given to the Goolam Ariff Estate Company 
long before the firm became the agent was dealing in 
‘the business of the agency at all. As agents they 
had no power either to make the sale under the 
power in the morigage-deed or to stop it. It seems 
to us therefore that the principles of this section do 
not apply to the present case and that the appellant 
cannot claim the advantages of the sale on behalf of 
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the estate of Atchia. Nor can we see sufficient reason —1929 
for holding that the Chettyar Firm is not entitled to a. 
the fuil benefit of its purchase from Ghanchee of the  assicxes, 
debt due to him. It is true that the Chettyar Firm 4N008 
was in a fiduciary position in regard to a part of the sae igs 
property to which tlre mortgage for Rs. 1,00,000 Pc alee 
referred. But it does not seem to us that in pur- Cy, ano’ 
Brown, J. 


chasing this debt the Firm made any special use of the 
knowledge obtained thereon in such capacily. The 
general rule undoubtedly is that if one person buys 
the debts of another for less than their face value, 
he is entitled to claim for the whole debt, We are 
unable to see any sufficient “circumstance in the 
present case to bring it outside the ordinary rule. 
There are undoubtedly in this case many circum, 
stances which strongly suggest collusion between the 
Cheityar Firm and the Goolam Ariff Estale Company. 
But, as pointed out by the learned trial Judge, there 
is no reference to collusion in the plaint, and we are 
not prepared in the circumstances to differ from his 
view that collusion is not established. The trial 
Court whilst dismissing the main part of the plaintiff's 
claim passed a decree in his favour for the sum of 
Rs. 2,400. This was the sum originally deposited with 
the Goolam Ariff Estate Company by Atchia when 
taking out his original lease in 1919. By taking a 
fresh lease in their favour the Chetlyar Firm obtained 
the advantage of this deposit and they are admittedly 
bound to account to the Official Assignee for this 
sum. -No complaint can therefore be made as to the 
decree of the trial Court in favour of the plaintiff 
for this sum. The defendants, however, have filed a 
cross-objection on the matter of costs. The trial 
Judge directed that the parties should respectively 
pay their own costs on the ground that the plaintiff had 
succeeded in part and failed in part. On this point it 
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is urged that the amount of Rs 2,400 for which a decree 
was passed in favour of the plaintiff was a small sum 
compared with the Rs. 20,000 at which he valued his 
maip claim; and further that there never really was 
any dispute as regards this Rs, 2,400 and that therefore 
no litigation with regard to‘it was ever necessary. 
There is some force in this contention, but we are 
nevertheless not satisfied that there is suffcient ground 
for interfering with the discretion of the trial Court 
in the matter of costs. We have held that the Official 
Assignee has not established the main part of his case. 
But the actions of the Chettyar Firm in dealing with 
the property and the debts have been of such a nature 
as necessarily to arouse doubt and suspicion in the 
mind of the Official Assignee, and we are of opinion 
that the Chettyar Firm must be held largely responsible 
for the bringing of this action. The result is that we 
dismiss both the appeal and the cross-objection 
with costs. 





APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice and Mr. Justice Brown. 
F,M JOSEPH anb orHERS 


v. 
-‘SAMSUNDER AnD OTHERS.* 


‘Registration Act (XVI of 1908), ss. 2 (vii), 17 (1) (d), 17 (2) (v) —Agreement to 


lease, what is—Unilateral letter embod ying pro posals not a lease—Proposal 
in writing to grant lease must be accepted in writing, to constilute‘agree- 
ment to lease’ —Document giving right to obtain another document. 


’ Respondent-plaintiff were tenants occupying three rooms in appellants’ 
house. They were sued for ejectment, but they came to an arrangement - 
whereby the respondents were to continue in occupation of the rooms for the 
rest of their lives on payment of a daily rent and of alump sum as salami 


* Civil First Appeals Nos, 207 to 20) of 1928 against the judgment of By 
Original Side in Civil Regular Nos. 553 398 and 399 of 1927 
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(premium) and on condition that they did not sublet the premises. The 
ejectment suits were dismissed. Respondents had to file suits for specific 
performance of the agreement to execute a lease. Appellants contended that 
they had written letters to the respondents containing the above terms, 
except the term as to salami, and such letlers were ‘leases ” within the 
meaning of s. 2 (vii) of the Registration Act and, as they were not regist red 
under s. 17 of the Act, the respondents could not maintain the suits. 

Held, that the letters did not show any mutual agreement or contain any 
agreement, and were merely unilateral letters. “Chey were more in the nature 
of a proposal to which there was no written assent. They did not operate 
as a lease or an agreenient to Jease within the meaning of the Act. At most 
they gave the respondents the right to obtain another document, the formal 
lease. The Ictters were thercfore exempt from registration under s. 17 '2) 
(v) of the Registration Act. 


Maung Ba Sein v. Maung Htoon Shwe, 5 Ran. 95; Ranjoo v. Haridas, °2 
Cal. 695—dist inguished. : 


Banerji for the appellants. 
Paget for the respondents. 


RUTLEDGE, C.J., and Brown J.,—The property in 
dispute in these three appeals consists of three rooms, 
Nos. 3,4 and 5 of House No. 68, Fraser Street, Rangoon. 
The house in question is part of an estate of which 
the beneficial owners are the fourappellants. The four 
appellants are brothers and the Ist appellant, E. M. 
Joseph, is Trustee for the management of the estate. 
The rooms in question have for some years been occur 
pied by the respondents as tenants. The respondent, 
Dwarka Prasad has occupied room No. 3, Samsunder 
and Dwarka Prasad have occupied room No. 4 and 
Samsunder hasoccupiedroom No.5. The {stappellant 
as Trustee of the estate brought three ejectment suits 
in the Small Cause Court against the respondents, 

It is alleged by the respondents that the during the 
pendency of these suits an agreement was come to 
whereby they were to be permitted to continue in 
occupation for the rest of their lives on the payment 
of Rs. 5 per day rent and of a.lump sum of Rs. 1,000 
salami tor each room. This agreement was never 
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reduced to the form of a legal document, and the 
respondents sued for specific performance of the agree- 
ment. As a result the ejectment suits in the Small 
Cause Court were dismissed. 

The appellants, whilst admitling that there was some 
discussion as to a settlement and admitting that the 
salami of Rs. 1,000 for each room was actually paid 
to them, deny that there was ever any definite 
agreement as to alease. The trial Court has granted 
a decree for specific performance in each case and it 
is against these decrees that these three appeals are 
filed. 

The first question for consideration in these appeal, 
has reference to certain letters written by three out 
of the four appellants. That these three appellants 
signed those letters is admitted ; but it is argued on 
their behalf that the letters contain on the face of them 
an agreement to lease, that they are, therefore, com- 
pulsorily registrable under the Indian Registration Act 
and that as they have not been registered they cannot 
be accepted in evidence. The letter to Dwarka Prasad 


reads as follows: ‘Sir, This to inform you that 


as long as you occupy room No. 3 of house No. 68, 
Fraser Street, Rangoon, we shall not ask you to vacate 
the said room the rent of which will be Rs. 5 per day 
from the 1st February 1927. You are not to sub-let 
the premises”. The letter to Samsunder with regard 
to room No 5 is ouched in similar terms and the 
letter to Dwarka Prasad and Samsunder jointly with 
regard to rcom No. 4 i8 also similarly worded except 
that the last sentence “‘ You are not to sub-let the 
premises ”’ is omitted. ; 

In accordance with the definition given in section 
2 (vii) of the Registration Act the term ‘“‘ lease” 
includes an agreement to lease, and under section 17 


of the Act a lease of immoveable property for any term 
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exceeding one year requires registration. The letters 
in question state the amount of rent and also declare 
that the appellants do not propose to evict the respon- 
dents. ; 

We have been referred on behalf of the appellants 
to the case of Ramjoo Mahcmed v. Haridas Mullick 
and others (1). In that case the defendant had written 
to the plaintiff a letter in which he said that he agreed 
to take a certain house on lease and set forth the terms 
under which he agreed to accept the lease and the 
plaintiff in reply wrote a letter to the defendant in 
which he said that he confirmed the defendant’s letter. 
As a result of these two letters the plaintiff occupied 
the premises and paid the rent agreed on. Some 18 
months latter a notice was served cn him to quit and 
he then brought a suit for specific performance. | It was 
held that the letters in question amounted to a present 
demise of the premises and were compulsorily regis- 
trable. We do not however think that that case is analog- 


ous tothe casebeforeus. Inone letter in that.case there. 


was a definite statement of am agreement to take the 
premises on lease subject to definile terms set forth in 
the letter ; and in the letter in reply there was a definite 
acceptance of the offer and the parties had acted on 
the letters as creating a lease for 18 months after the 
letters were written. The letters in the present case do 
not shew any mutual agreement. They do not on the 
face of them contain any agreement at all. The three 
plaintiffs merely state in them that they will not ask 
the respondents to vacate the rooms. There is no 
mention whatever in the letters of the payments of salami 
and the letters are entirely unilateral letters. It seems 
to us clear that the letters were never really intended 
in themselves to operate as a lease or an agreement to 


oe ree eRe nine 


(1) (1925) 52 Cal, 695. 
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1929 agreement at a late stage. Formal assent toa proposal 
Em loours is clearly required before there can be any binding 
oraers agreement. That assent is not contained in the letters 
Samsunper at all and if these letters can be said to create a right 
cis, at all it seems to us that was merely a right to obtain 
Ean another document which would when executed create 
C.J.aNn a lessee’s interest in the property and that therefore the 
Brown, J. letters were exempted from registration under the pro- 
visions of section 17 (2) (v) of the Registration Act. 

We have been refecred also to a case of the.Court 
Maung Ba Sein and one v. Maung Htoon Shwe (2), 
but there again the document which was held to be 
compulsorily registrable was a formal-document which 
set forth definite agreements by both landlord and 
tenant. We are of opinion that the letters in question 
have rightly been admitted in evidence by the trial 
Judge. It remains then to be considered whether the 
plaintiffs did in fact establish that a definite contract 
to enter into a lease was made. 

(On the evidence their Lordships held in favour 
of the plaintiffs and gave them a decree for specific 
performance directing the defendants or the first 
defendant on their behalf to. execute a lease in favour 
of the several plaintiffs, the conditions of the lease 
to be that arent of Rs. 5 a day was to be paid, that 
the lease should continue for the lives of the plaintiffs 
and. that the plaintiffs should have no power to sub-let. 


the premises. Plaintiffs were awarded their costs.) 
: (1) (1927) 5 Ran, 95. 
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APPELLATE CIVIL. 
Before Mr. Justice Pratt and Mr. Justice Otter. 


MA ON MYAING 
v. 


MA ME SAN,* 


Buddhist Law—Inheritance—Farent and a sister of the deceased, contest 
between—The deceased (a minor) not separated from parent. 


Held, that where a Burmese Buddhist died while a minor and while living 
with his mother and sister, the parent is not debarred {rom inheriting his. 
property by the fact that his sister is alive. The rights of his mother in 
respect of any property belonging to him may well be said to stand on a 
different footing from any such right had he attained his majorityand separat- 


ed himself from the parental roof. 


Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R. 1. (P.C.)—distinguished. - 
Ma Po Hinon v. Maung Ka‘, (1897-01) 2 U.B.R. 157 ; Maung Chit Kywe v. 
Maung Pyo, (1892-96) 2 U.B.R. 184 ; Maung Shwe Bo v. Maung Pya, P.J. 524 


- —veferred to. 


J.C. Day for the appellant. 
Ko Ko Gyi for the respondent. 


. Pratr and OTtTer, JJ.—In this case the short 
facts are that in the year 1910-11 a man called U Tha 
Htu died leaving as descendants two grand-children 
who were then minors and of whom oneis the plaintiff, 
and their mother, his daughter-in-law, Ma On Myaing 
the first and only defendant who need be considered. 

_ The plaintiff claims the whole of her grandfather’s 
property, her brother having died in 1921-22. 

The defendant has all along been in possession of 
and looking after the property, and there was some 
suggestion that her claim was time-barred. As how- 
ever, she is only twenty-three years of age now this 
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cannot well be; and moreover, as the lower Court 
rightly held, Ist defendent’s possession has been 
adverse only since she refused to give up the property. 

The other points taken in the lower Court were 
quite rightly not argued in this Court, for upon the 
facts that Court seems to have come to a correct 
decision, and indeed no such gift or promise on the 
part of U Tha Htu as was suggested could have the 
force of law. 

Ii was said however that plaintiff must fail as to 
her brother’s share in the inherited property ; for as to 
that, by the Burmese Buddhist Law of Succession, 
since he was living with his mother at his death, the 
latter and not the plaintiff would inherit his share. 

Reliance was placed upon three cases Maung Shwe 
Bo v. Maung Pyo and Mi Eik (1), Ma Po Hmon v. 
Maung Kan and Ma Ami (2) and Ma Hnin Bwin v. 
U Shwe Gon (3), the last being a case ‘decided by 
the Privy Council. It will be observed that the first 
two cases of these were decided apparently mainly 
upon the authority of Maung Chit Kywe v.- Maung 
Pvo and others (1). In the first of these three cases) 
the following extract from Chit Kyiwe’s case was 
approved by the Court (see page 527 of the report) :— 

“The Buddhist Law is opposed to the ascent 
of inheritance, but when it cannot go by descent the 
inheritance is allowed to ascend, first to the father 
and mother, and failing them, to the first line of 
collaterals, and, in the absence of heirs in that degree, 
to the grandfather and grandmother and the next 
line of collaterals.” 

Now, it is perfectly true that in the case of Ma 
Hnin Bwin v. U Shwe Gon (3), their Lordships of the 
Privy Council expressed themselves~as not satisfied 





(t) (1893-00) P.J. 524. (3) (1924) 8 L.B.R. 1.- 
2) (1897-01) 2 U'B.R. 157. (4) (1892-96) 2 U.B.R, 184. © 
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‘with the reasons. apparently underlying the decision 
in Chit Kywe's case. Indeed, they expressed them- 
selves as satisfied with the authoritative character of 
the Dhammathats and in particular they at page 12 
of the report, quoted with approval a dictum of the 
~Manukye, which is as follows :— . 

“The general rule is that relatives of previous 
“generations shall not inherit the property of their 
‘descendants. But if a person dies leaving neither 
wife, children, brothers. nor sisters, his parents become 
his sole heirs.” 

The question in the case before the Committee 
was as to the respective rights of a sister on the one hand, 
.and the father on the other, to the property of two 
‘ideceased ladies who were respectively sisters and 
daughters of the rival claimants. These three ladies 
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had lived apart from their father for many years, and - 


it was, as we understand the case, for this reason 
that their Lordships of the Privy Council decided the 
matter at issue in their favour. At page 4 of the 
report, their Lordships state ‘that the present case 
should not be held as dealing with or affecting 
parental rights in .cases where the family continues 
to live together.’’ Their Lordships go on to lay stress 
on the important rights of parents in Burma so far 
as their children are concerned. 

In the present case it is admitted that the two 
minors lived in the house. of their mother up till 
the time of the death of the respondent’s brother. 
Respondent herself also lived on under her mother’s 
roof until her marriage Some five years ago, The case 
therefore upon the facts is different from the Privy 
Council case. So far as we know.there is no reported 
authority: exactly.upon the point. 

An examination, howevre, of May Oung’s “ Lead- 
ing Cases on. Buddhist Law,” second edition, pages 
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302—308, makes it clear that it was the view of the 
learned author that in such a case a parent would 
succeed to the estate of his or her child in prefer- 
ence to a brother or sister of that child. He says at 
page 308: “The exclusion. of parents by brothers 
and sisters when the family have ceased to live to- 
gether must be taken as an exception to the rules 
relating to nearness of relationship.” In this connec- 
tion it is evident that a mother stands in relationship 
nearer to her son.than does her daughter by the same 
father. We find, moreover, that the view contended 
for by the appellant receives the support of the 
learned author (U Tha Gywe) of “A Conflict of 
Authority in Buddhist Law.” After a discussion of the 
matter he says, at page 326, that the rule laid down 
by- their Lordships of the Privy Council does not 
apply in a case where the family continues to live 
together. In support of his conclusion he sites the 
case of Ma Ein v. Tin Nga and others (1). In that. 
case a Bench of the then Chief Court said ‘The 
ordinary rule of inheritance under the Buddhist Law 
is that the husband is sole heir to the wife and the 
wife sole heir to the husband, whether there be issue 
of the marriage or not. The texts cited above show 
that in certain cases the surviving parent of a child- 
less son or daughter is allowed to share with the 


_ surviving wife or husband, while brohters and sisters 


do not come in at all.” Itis true that the facts of 
this case and those dealt with by the texts referred 


- to were somewhat different from those-in the present 


case. It appears to us however that the position is an 
analogous one: and although it is also true that the 
extract from the Dhammathats relied upon by their 
Lordships of the Privy Council in. Ma Hnin Bwin's 


case is entirely unqualified as it stands, yet we feel 


(1) (1914) 8 L.B-R. 197, 
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bound to’ hold that upon the facts of the present 
case, a parent not débarred from inheriting her 
son’s property by the fact that his sister (and her 
daughter) is alive. 

In this viaw we are strengthened by what appears 
to have been in the minds of their Lordships when 
dealing with the rights of children living apart from 
their parents. It must be borne in mind that the 
respondent’s brother was apparently a minor and 
certainly quite young at his.death. . The rights, there- 
fore, of his mother in respect of any property 
belonging to him may well be said to stand upon a 
different footing from any such right had be attained 
his majority and separated himself from the parental 
roof. 
eae may be that, in some cases, it would be diffi- 
cult to decide whether such separation as would 
deprive a parent of interest and taken place. In 
the present case however it is clear there was no 
separation. 

In all the circumstances, therefore we feel bound 
to hold that the appellant is entitled to a half plate 
in the property in dispute. 


There was no dispute as to the identity of the 
property in suit. The decree of the lower Court 
- must be modified, and a decree fora half only of 
the suit property, substituted (with the exception of 
item No. 8) and for Rs. 300 by way of mesne profits, 

In view of the fact that the point upon which we 
. have decided this appeal is an entirely new point and 
was not argued in the lower Court, we do not 
propose to award costs to the appellant. 

The appeal is therefore allowed but without costs, 
and the order of the lower Court as to costs is 
confirmed, 
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. APPELLATE CIVIL, 
Before Mr, Justice Brown. 


MA SHIN 
ed Re fore 
MAUNG HAN AnD OTHERs.* 


Res judicata—Civil Procedure Code (Act V of 1908), s. 11, Explanations II and 
1V—-Ad ‘udication bet ween co-defendants to be res judicata requisites of, 
In a former suit the parties to the present appeal and another were 
defendant.” They were’sued on an-«alleged.sagseement..,for.partition of 
ancestral land which some of the defendants were said to hold on behalf of 
all the heirs. The present appellant admitted the claim of the plaintiffs in 
that suit, but the present r: spondents contested it and the suit was dismissed 
on the ground: that the latter had been dealing with. the iand as their own 
and that the contract was not proved. Appellant then sued the respondents 
in the present case for half of the same land. She alleged that the land 
at one time belonged to her late husband and the Ist respondent, that there 
was an agreement between them repurchase it-from.the.person.to whom 
they sold it, and that the 1st respondent having’so repurchased it was bound 
to give her the half on her payment of half the purchase price. Respondents 
contended that the appellant ought to have set up her case asa ground of 
defence in the fOrmer suit and that not having done so, the present suit 
was barred on the principle of res judicata, . 
Held, that only one of the conditions requisite for an adjudication to be 
res judicata as between co-defendants existed in the present case, viz. a 
conflict between the pe-sons who were co-defendants in the former suit. 
But the other two requisites were absent, viz., the relief claimed by the plainliffs 
in the former suit was entirely independent of the appellant’s present claim 
the raising of which in the former suit could have made ‘no tifference’to 
the decision in the former suit, It was not necessary in the former suit 
to decide this point and the judgmeat in the former suit neither directly nor 
impliedly decided it. If the effect of the decision in a former suit is 
necessarily inconsistent with the defence that ought to have been raised 
but. has not been raised that defence must under s, 11 be deemed to have 
been finally decided against the person who ought to have raised it. These 
conditions being not fulfilled in the present case, the matter was not 
res judicata, aie 
Ma Tok v. Ma Yin, 3 Ran. 77.; Maung No v. Maung Po Thein, 1 Ran, 
363—referred to. 


S.C. Das for the appellant. 
Thein Maung for the respondent. 





_ * Civil Second Appeal No. 532 of 1928 against the judgment. of the 
District Court of Bassein in Civil Appeal No. 78 of 1928. 
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Brown, J.—In Civil Regular No. 42 of 1927 of 
the Subdivisicnal Court of Kyonpyaw one Maung 
Aung Ban and two others sued the parties to the 
present appeal and one other for specific performance 
of a contract. Their allegation was that the land in 
suit had originally belonged to the parents of the 
plaintiffs and of all but one of the defendants. 

About 1914, the present respondent, Maung Han, 
and Maung Nge, the husband of the present appel- 
lant, Ma Shin, on belialf of all the heirs made over 
the land in satjsfaction of a mortgage debt,-reserving 
the right of re-purchase. About four years later, 
with the consent of all the heirs, Maung Han and 
Maung Nge re-purchased the land on behalf of all 
these heirs and it was agreed amongst the heirs, 
that, when the purchase money was re-paid to 
Maung Han and Maung Nge, the land would be 
divided amongst all the heirs. They, therefore, 
asked for a partition of the land on payment of 
their proportionate shares. an 

The present appellant, Ma Shin, admitted the 
plaintiff’s claim in that suit, but the suit was con- 
tested by the present respondents, Maung Han, 
Maung Myan and Po Hla. The suit was eventually 
dismissed. It was held that Maung Han and Maung 
Myan had been dealing with the land as their own. 

As regards the alleged promise to partition the 
land at. the time of re-purchase, the finding was 
somewhat vague ; but apparently it was held tha; 
the contract was not proved. : 

In the prescnt case Ma Shin has sued the three 


respondents with regard to the same piece of land. 


She now says that the land in question was pur- 
chased by her husband, Maung Nge, and Maung Han 
from a Chettyar firm; and that, in 1914, Maung 
Nge and Maung -Han mortgaged: the land. to 
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Po Hla, Later on they transferred the land outright 
to Po Hla with an option of re-purchase. 

In the year 1919 this option of re-purchase was 
exercised by the Ist defendant, Maung Han. Maung 
Nge has since died and Ma Shin claims that Maung 
Han must be held to have re-purchased for himself 
and for Maung Nge, and she asks for half of the 
land on payment of half the purchase money Rs. 920. 

The suit is contested by Maung Han and Maung 
Myan and has been dismissed on a_ preliminary 
point. The trial..Court, has held that the suit is 
barred by the principle of res judicata on account of 
Civil Regular No. 42 of 1927, and this decision has 
been upheld on appeal by the District Court. It is 
against this decision that the present appeal has 
been filed. 

The learned~-District Judge was of opinion that 
the case now set up by the appellant was a case 
which ought to have been set up as a ground of 
defence in the earlier suit. It is difficult to see how 
the present case would have been a good defence to 
the earlier suit. The question in that suit was whether 
the plaintiffs had the right to obtain a share in the 
land by virtue of a contract entered into by them 
and the other heirs. Ma Shin’s present case is that 
the land actually belonged to her husband and to 
Maung Han, and it is on that ground that she is now 
claiming a share. But this case is not necessarily 
inconsistent with the case set up by the plaintiffs in 
the former suit. Even if the land were aciually owned 


‘by Maung Nge and Maung Han only, that fact would 
‘not necessarily negative the possibility of a contract, 


whereby they agreed to partition the land on pay- 
ment of the proportionate shares by the other heirs. 
Further, the District Judge does not seem to have 
given sufficient attention to the fact that in the former 
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‘suit the contesting parties were Maung Aung Ban and 
two others on one-side’and-all the present defendants 
on the other. 

The conditions requisite for an adjudication to be 
res judicata as between co-defendants were discussed 
in the case of Ma Tok and nine v. Ma Yin and 
seven (1). It was there laid down that the following 
conditions should be fulfilled before the principle of 
res judicata could apply :— 

(i) that there should be a conflict of interest be- 
tween the co-defendants ; 

(ii) that it should be necessary to decide on that 
conflict in order to give the plaintiff relief 
appropriate to his suit, and 

(iii) that the judgment should contain a decision 
of the question raised as between the co- 
defendants. 

Now, there is a conflict in the present case be- 
tween the persons who were co-defendants in the 
earlier suit; but in that suit the relief claimed by the 
plaintitis was based on an alleged contract which is 
entirely independent of the claim now put forward 
‘by Ma Shin. Their success depended on whether 
they could prove that contract. A decision on the 
points now raised by Ma Shin could have been of no 
avail whatsoever to them in that suit, and the raising 
of the present claim by Ma Shin could have made 
no difference whatsoever to the decision of the earlier 
case. It was not necessary to decide this point in 
the earlier suit ; mor can the judgment either directly 
or impliedly be beld to contain a decision of the 
question now raised. 

I have been referred on behalf of the respondents 
to the case of Maung No and one v. Maung Po 
Thein and six others (2). In that case the following 

(L) (1923) 3 Ran. 72, atp.79. (2) (1923) 1 Ran. 363, at pp. 365, 366, — 
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observations by a Bench of the Calcutta High Court 
in an earlier casewere..quoted..with approval with 
reference to Explanation 1V of section 11, Code of 
Civil Procedure :— 


A matter which ought to be raised but which as matter of 
fact is not raised in a suit cannot be decided in specific terms in 
that suit. But this fact cannot be fatal to the plea of res judicata,. 
for in that case it is obvious that Explanation II (of section 13 of 
the former Code) .would be meaningless. We. must -take it 
therefore that if the effect of the decision in a former suit is 
necessarily inconsistent*with the viefence-ttrat*ought to have been 
raised but has not been raised, that defence must under section 
13 be deemed to have been finally decided against the person 
who ought to have raised it. 


With these remarks I entirely agree. But they 
do not seem to me to be of any assistance to the 
respondents in the present case. The decision in the 


former suit was to the effect that the plaintiffs in that 


suit had failed to prove their rights as heirs on a 
contract toa share in the land. It is quite impos- 
sible to hold that this decision is necessarily incon- 
sistent with the case now put forward. by Ma Shin. 
It is true that when the claim of res judicafa is based 
on Explanation IV, section<11jt-is not necessary 
that there should have been any express decision on 
the matter which ought to have been made a ground 
of defence or attack. But for the provisions of the 
sections to be operative at all, the issue, or the matter 
in issue, must -have been heard and finally decided 


in the earlier case; that is to say, the decision in the 


earlier case must have been such as to imply an 
adverse finding on the matter which ought to have 
been made a ground of defence or attack. These 
conditions are not fulfilled in the present case ; and, 
in my opinion, the present suit is not barred as £éS 


judicata. 
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It has been suggested by the learned advocate 
that when Ma Shin was examined as a witness in the 
earlier case her statements were not entirely consis- 
tent with the case she now puts forward ; but I am 
not now concerned with the merits of her present 
‘case. 

The sole question for decision at present is whether 
the suit is barred as res judicata, and on that point 
I must hold that the appellant is entitled to succeed. 

I, therefore, set aside the judgments and decrees 
of the lower Courts and direct that the suit be re- 
‘opened and tried on its merits by the trial Court. 

The appellant will be entitled to a refund of the 
‘court-iees paid by her in this Court and in the 
District Court. The balance of her costs in the 
District Court and in this Court will be paid by the 
respondents, 
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1908), Sch, I, Arts, 142, 144—Averment by plaintiff of permissive use— _ 


Defendant's occupation over twelve years—Burden of proof on plaintiff to 


show dispossession within twelve years on failure to prove permissive use, 


Ordinarily in a suit under Art, 142 of the Limitation Act, the burden of 


“proof would lie on the plaintiff, and ina suit under Art. 144 it would lie on 
‘the defendant. Where a plaintiff avers that he was atone time the owner of 


‘immoveable property and that the defendant obtained possession from him, 


-his suit falls under Art. 142 and on his failing to prove the permissive 





* Special Civil Second Appeal No. 529 of 1928. against the Judgment Of the 
District Court of Amherst in Civil Appeal No. 139a of 1928. : 
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nature of the occupation, plaintiff cannot succeed without at first showing: . 
that he had’been‘tn’possession within twelve years of bringing the suit. 


Mohima Chunder v. Mohesh Chunder, 16 Cal. 473 (P.C.)—referred to. 


Eunoose for the appellant. 
Kirkwood for the Respondents. 


Brown, J.—The plaintiff-appellant sued the defend- 
ant-respondents for possession of a certain piece 
of land. The plaintifi’s case was that the land. 
originally»belongedsto him and that about ten years 
ago he allowed the defendants to occupy the land 
temporarily. The defendants denied the plaintiff’s: 
title and denied that they came into possession with . 
his leave or license. They said that they entered on 
the land 21 years ago and that they had been in 
peaceful and unintérrupted possession ever since. It 
has been found as a fact the plaintiff did acquire 
title to the land in the year 1894 by the purchase: 
at a Court auction sale, but that the defendants had: 
been in possession for 15 years or more before the 
suit was brought, and that the plaintiff has failed to 
show that they entered into possession with his per- 
mission. On these facts the District Court held that 
the burden of proving that the defendants’ posses- 
sion was permissive and not adverse rested on the 
plaintiff and that as the plaintiff had failed to dis- 
charge that burden the suit must fail. The. plaintiff 
has. appealed on the ground that the burden. has been. 
wrongly placed. ...... 

' It is urged that. the suit is under Article 144 of 
the Limitation Act and that.under that Article the 
burden is on the defendants. to prove that their 
possession was adverse: Both the lower Courts have: 
discussed. a number of authorities on the question of 
burden of proof in such cases: Ordinarily in a suit 
under Article 142 the burden. of proof would lie on 


VoL. VIT] RANGOON SERIES. 


the plaintiff and in a suit under Article 144 it would 
lie on the defendants, It is contended on behalf of 
the appellant that this is not a suit under Article 142 
because the plaintiff was never in possession. It 
seems to me however that this contention is con- 
tradicted by the plaintifi’s evidence. 

The plaintiff quite clearly says that the defendants 
requested him to allow them to occupy the land and 
that he gave them permission. That seems to me 
tantamount to a statement that it was the plaintiff 
who put the defendants in possession and that the 
plaintiff was at that time at least in constructive 
possesssion of the land. In fact according to the 
plaint his possession continued through the defend- 
ants until recently when they set up an adverse claim 
on their own behalf. - 

In the case of Mohima Chunder Mozoomdar and 
others v. Mohesh Chunder Neoghi and others (1), their 
Lordships of the Privy Council observe: ‘‘ This is in 
reality what in England would be called an action 
for ejectment, and in all actions for ejectment where 
the defendants are admittedly in possession, and 
fortiori where, as in this particular case, they had 
been in possession for a great number of years, and 
under a claim of title, it lies upon the plaintiff to 
prove his own title. The plaintiff must recover by 
the strengh of his own title, and it is the opinion of 
their Lordships that, in this case, the onus is thrown 
upon the plaintiffs to prove their possession prior to 
the time when they were admittedly dispossessed, 
and at some time within twelve years before the 
commencement of the suit, namely, for the two or 
three years prior to the year 1875 or 1874, and that 
it does not lie upon the defendants to show that in 
fact the plaintiffs were so dispossessed.” If, in the 

Ga) (4888) 16 Cal. 473. 
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present case, the plaintiff had proved the permissive 
occupation by the defendants, the burden would then 
clearly have rested on the defendants to show that 
they had acquired title by twelve years’ adverse 
possession. But it has beén found as a fact that 
the plaintiff has failed to prove this permissive occu- 
pation. All that has been proved is that the plaintiff 
was at one time the owner, but that for the last 15 
or 20 years the defendants have been in possession, 
and it seems to me that the plaintifi’s claim is that 
the defendants obtained possession from him. That 
being so, the suit, was a suit under Article 142, and 
on his failing to prove the permissive nature of the 
occupation the plaintiff could not succeed without at 
first showing that he had been in possession within 
twelve years of bringing the suit. 

For these reasons I am of opinoin that this case 
was rightly. decided. by the District Court and I 
dismiss this appeal with costs. 





~ APPELLATE CIVIL, 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. sola Brown, 


C.T.A.M. CHET eal FIRM 
v. 


KO YIN GYI anpD ANOTHER.* 


Inherent powers of the Court to prevent injustice—Powers of the Court to 
amend decree in favour of pariy against whom it was never intended to 
operate—Civil Procedure Code (Act V of 1908). ss. 151, 152—Merger of 
lower Court’s decree into that of High Court—Proper Court to grant 
relief—Power of Court to amend decree under O. 41, 7. 33 of the Code in 
favour of absent parties—Power to refund court-fees on review Ree 
tion, when to be exércised. — 

A District Court's decree-accidentally included the appellants’ names and 
of other defendants as liable for mesne profits of a certain land and for costs 





* Civil First Appeal No. 234 of 1925, against the decree of the District 
Court of Tharrawaddy in Civil Regular No. 24 of 1920, and Civil Miscel- 
laneous Application No. 44 of 1928 for a reyiew. | 
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Appellants as mortgagees of the Jand were made parties to this suit for posses- 

‘sion and mes.ie profits but the reliefs were claimed by the plaintiff only as 
against the first two defendants. The High Court on appeal by the plaintiff 
allowed her a larger sum for mesne profits, but the question as to who weré 
bound by the decree was not before the Higl Court and was not referred to 
in the judgment of the Higt: Court. Appellants did not appeal against the 
-decree of the District Court and the High Court’s decree fol owed the decree 
of the District Court so far as the paities were concerned. More than a year 
after the decree, appellants came tu know cf the decree against them and they 
applied to the High Court both under s. 151 of the Civil Procedure Code for a 
Teview and for amendment of the decree under Ss. 152 of the Code. 

Held, tnat the decree of the District Court had merged in the decree of the 
High Court and therefore the High Court was the proper Court to grant the 
Telief claimed. It was open to the High Court in the plaintiff’s appeal to 
alter the decree in favour of the appellants under the provisions of O. 41, r- 
33 of the Code, although the appellants had not appealed. This wes a clea, 
“case for interference by the Court and for amendment of the decree in favour 
of the appellants and the absent defendants other (than the first two defendants) 
as plaintiff never claimed those reliefs against them and no Court ever intend- 
ed to give those reliefs against them. 

Held, also, that the appellants under the circumstances of the case wer€ 
<entitled to a refund of the stamp duty paid on their review application. The 
-case did not fall under s. 15 of the Court Fees Act but the Court had inherent 
‘power under s, !51 of the Civil Procedure Code to order the refund in sucha 
‘case as the present where the applicants were justified in making alternative 
.applications for reliefs. 


Chandrakhari Singh v. Tippan Prasad, 3 Pat. L.J. 452 Ma Thein v. Ma 
-Mya, Civil First Appeal 147 of 1928, H.C. Ran.—referred to, 


K, C. Bose for the appellants. 
Anklesaria for the respondents. 


RUTLEDGE, C.j., and Brown, J.—This application 
‘arises out of a suit filed by Ma Thet Pon, now 
deceased, in the District Court of Tharrawaddy in the 
‘year 1920. In that suit, she sued for possession of 
certain land and for mesne profits. The land had 
been in the possession of U Bauk and Ma Mwe Me, 
‘deceased, and the first two defendants were Ma Kyi 
‘Oh and Ma Ohn Kin, administrators of the estate of 
U Bauk and Ma Mwe Me. The present petitioners 
‘were joined as defendants because the land in dispute 
had been mortgaged to them by U Bauk and Ma 
Mwe Me. There were five other defendants joined 
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for various reaSons. In the plaint as finally amended,. 
the plaint asked for possession of the land and for 
mesne profits as against the estate of U Bauk and 
Ma Mwe Me alone. The suit went to trial and was. 
finally dismissed by the District Court. Ma Thet. 
Pon appealed to this Court and in September 1923 
her appeal was allowed and a decree for possession 
passed in her favour. This decree has subsequently 
been confirmed on further appeal to the Privy 
Council. 

The decree of this Court directed that the re- 
spondent-defendants should make over possession of 
the land in dispute to Ma Thet Pon, and it then. 
proceeded to say :— 

“And it is further ordered that as to the rents- 
claimed the case be remanded to the District- Court. 
of Tharrawaddy for disposal on the following issues» 
and that the said District Court of Tharrawaddy do- 
then pass a final decree for the amount due to. the. 
appellant plaintiffs :— vies 

(1) what quantity of paddy was received as: 
rent by Ma Mwe Me and the adminis-- 
trators after U Bauk’s death ? _ 

(2) what was the market value of the paddy at: 
the time of the harvest ? 

(3) what sums were paid as land revenue ?”’ 

As a result of this decree, the District Court 
held an enquiry on the question of mesne profits. 
and passed final orders on the 5th of May 1925. In 
this enquiry, the administrators of the estate of U Bauk 
and Ma Mwe Me were the only contesting parties-. 
The District Judge in his judgment found: ‘ The 
amount the plaintiff is entitled to receive from the 
defendants is therefore Rs. 9,808-7-7. There will be- 
a decree with costs accordingly in. favour of the: 
plaintiff.” 
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A decree was then drawn up and that decree 
includes all the original defendants as defendants and 
directs that the defendants jointly do pay the 
amount found due. Against this decree Ma Thet 
Pon filed an appeal in this Court claiming that she 
should have been allowed a largersum. This appeal 
was decided by us in June 1927. We found thata 
small sum of Rs. 372 should have been allowed in 
excess of the amount decreed and the final order 
we passed was as follows :—“ We direct that Rs. 372 
be added to the sum decreed as mesne profits by 
the District Court with proportionate costs, and for 
the rest we dismiss this appeal.’”’ The question as 
to who were to be bound by the decree was not 
before us and was not referred to by us at all in 
our in judgment. A decree was then drawn up 
which so far as the parties were concerned followed 
the decree of the District Court and directed that 
“the decree of the District Court of Tharrawaddy 
be and the same is hereby modified by directing 
that respondent-defendants do pay to the appellant- 
plaintiff the sum of Rs. 10,180-7-7, being the amount 
of the mesne profits.’ The date of our judgment 
was the 14th of June 1927. The application now 
before us is an application for amendment of this 
decree and is dated the 4th of May 1928. The delay 
in filing the application is explained in an affidavit 
filed by the petitioners. In that affidavit, Thiruven- 
katam Pillay, clerk and sub-agent of the C.T.A.M. 
Firm, deposes that they engaged an advocate, 
Mr. Krishnaswami, to represent them in the appeal 


before us and that on our judgment being pronounced © 


the Chettyar firm was informed by Mr. Krishna- 


swami that the appeal against them had been dismissed. 


anda decree for the further sum of Rs. 375 had 
been passed against the Ist and. 2nd respondents, 
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1929 and it was only on the 16th of April 1928 that the 
CTAM. firm knew that there was any decree against them 
CHETTYAR 7 - 

Firn When they received notice to pay up the decretal 
Ko Yin Gyt amount. : é : 
Senne It is urged on behalf of -the petitioners that it is 

=— quite clear that it was never the intention of any 
RUTLEDGE, : F 
cj,ann. Court to pass a decree against them for mesne 
Brown, J. profits, that the inclusion of their names in the 

decree was entirely accidental and that this is a 
proper case for the interference by this Court under the 
provisions of section 152 of the Code of Civil Procedure. 
The decree in the first instance was a decree of 
the District Court and against this decree the peti- 
tioners never appealed. It is, however, contended 
on their behalf that although they did not appeal, it 
was open to this Court on the appeal of Ma Thet 
Pon to alter the decree in their favour under the 
provisions of Rule 33 of Order 41 of the Code of 
Civil Procedure. In these circumstances, although 
the original decree was that of the District Court 
that decree must now be held to be merged in the 
decree of this Court and this Court is therefore the 
only Court which can grant the relief now claimed. 
We are of opinion that this contention is correct, 
There can in our opinion be no question whatever 
as to the merits of the present application. The 
respondent in her final plaint made no claim whatso- 
ever against the applicants for mesne profits and it 
seems to us perfectly clear that the decree against 
the applicants on this point was entirely due to acci- 
dent and that it was never the intention of the District 
Court or of any Court to direct the petitioners to pay 
the sum decreed. The only point which requires 
consideration is whether we have the power to inter- 
fere now. Mr. Anklesaria contends that the error 
can be traced back to the decree of this Court of 
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September 1923. We are, however, unable to agree 
with this contention. That decree does direct all the 
defendants to deliver up possession, but it contains 
no order atall asto whois to pay the mesne profits 
and no order on that point was necessary as no claim 
on the point had ever been made except against the 
first two defendants. In our opinion, it was not until 
the decree of the District Court of May 1925 that 
there was any order at all against the petitioners for 
payment of mesne profits. As we have already said; 
that decree, in our opinion, now merges in the decree 
of this Court and that decree so far as it directs any- 
one but the first two defendants to pay mesne profits 
was clearly never in accordance with the intention 
of the judgment of the District Court, and it was 
certainly not in accordance with our intention when 
the case came before us on appeal. It would be a 
gross injustice to allow a decree for so large an amount 
to stand when based on no legal claim of any kind 
whatsoever, the decree being due entirely toa mistake 
on the part of the Court. We are of opinion that 
we have power to interfere either under the provisions 
of section 152 or under the provisions of section 151 
of the Code of Civil Procedure. The order we pro- 
pose to make is quite clearly one which is necessary 
for the ends of justice and to prevent abuse of the 
process of the Court. The application before us has 
been made by the Chettyar defendants only, but it 
is clear that there has been a similar mistake as 
regards all the other defendants except the first and 
second. 

We direct that the decree of this Court in Civil 
Appeal No. 234 of 1925 be amended intoa decree 
directing that the first.two respondent-defendants, the 
legal reprentatives of the estate of U Bauk and Ma 
_Mwe. Me, :deceased, alone be directed to pay the 
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appellant-plaintiff the sum of Rs. 10,180-7-7, being the 
amount of the mesne profits. There wiil be a similar 
modification of the decree as regards the payment 
of costs of the enquiry in the District Court. 
These costs will be borne by the first two defendants 
alone. The respondents will pay the costs of the 
petitioners in this application, advocate’s fee seven gold 
mohurs. 


After the above order for amendment of the 
decree, their Lordships directed that the application 
for review being no longer necessary be dismissed 
without costs. Mr. Bose applied for a refund of 
the court-fee paid on the review application. 


RUTLEDGE, C.J., and Brown, J.—We have given 
Mr. Bose an opportunity to show that the Court has 
power to order a refund of the Stamp Duty payable 
upon the review application in this case, and he relies 
upon section 15 of the Court Fees Act. We are not 
satisfied, however, that section 15 by itself would give 
us power to make such an order in the present case. 
It is true that the application for review of judgment 
was admitted in the case, but it is not accurate that 
on the re-hearing the Court reversed or modified its 
former decision on the ground of mistake of law or 
fact. It granted, however, all the reliefs which the 
applicants asked for in a concurrent proceeding for the 
amendment of the decree under Order XLI, Rule 
33 of the Civil Procedure Code. : 


On the facts of the case, however, we consider 
that this is a case where itis necessary, for the ends 
of justice or to prevent the abuse of the process of the 
Court, that we should apply the inherent powers of 


the Court referred to in section 151 of the Civil 


Procedure Code. It is no doubt only in rare and 


VoL. VIT] RANGOON SERIES. 


exceptional circumstances that this power can be 
‘invoked, but we consider that this is one of those 
-exceptional cases. 

The error referred to in our judgment in this case 
delivered yesterday shows that the error was one of 
the Court’s in not specifying that it was only the 
contesting defendants-respondents who were liable for 
‘the mesne profits. In these circumstances an injustice 
was done to the applicants and an amount was decreed 
against them which had never been claimed. 

In these circumstances they were quite justified 
-on making alternate applications for relief, as it was 
-difficult on the complicated proceedings to state which 
was their proper remedy. 

We are confirmed in the view we take by a decision 
-of a Bench of the Patna High Court, of which the 
late Chief Justice was a member, in the case of 
-Chandradhari Singh v. Tippan Prasad Singh (1), 
-and also by a recent order of this Court in the case 
of Ma Thein v. Ma Mya and one (2). 

We accordingly direct that. the court-fees paid 
-on this application to review be refunded to the 
application. 


(1) (1918) 3 Patna Law Journal 452. 
(2) Civil First Appeal No. 147 of 928. 
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APPELLATE CRIMINAL, 
Before Mr. Justice Maung Ba. 


KING-EMPEROR 
0. 
PO THIN GYI* 


Alternative charges, how framed—S. 236 of Criminal Procedure Code (Act V of 
1898) does not apply to distinct offences—S. 236 applicable when only law- 
is doubtful—Alternative conviction on doubtful facts not permissible. 


Alternative charges under two sections of the Penal Code cannot te combined 
together in one head of charge. If it is desirable to charge an accused person 
in the alternative, there must be framed two separate alternative charges. S, 
236 of the Criminarl Procedure Code applies only where there is a doubt as to 
the law applicable ty a certain set of facts which have been proved. In such 
a case the accused may beconvicted iu the alternative provided the Magistrate 
has come to a distinct finding of facts. If the facts are in doubt, aliernative 
charges may be framed, but atthe conclusion of the case, the Mag'strate 
cannot compromise his doubts as to thetrue facts by conviclingin the 
alternative. 


MaunG Ba, J.—The accused in this case has been 
convicted, in the alternative, either of having com- 
mitted the offence of theft of two cart wheels, under 
section 379 of the Indian Penal Code, or of having 
committed the offence of having takena gratification 
of Rs. 5 for the restoration of the said cart wheels. 
without taking any steps to cause the thief to be 
apprehended, under section 2:5 of the Indian Penal 
Code. The case has been very badly tried. Alterna- 
tive charges under two sections cannot be combined 
together in one head of charge. If the Magistrate 
desires to charge the accused in the alternative he 
must frame two separate aiternative charges. Moreover 


the facts stated in the charge do not comprise the 


essential ingredients of an offence under section 215. 
Furthermore the cenviction in the alternative is bad. 
Section 236 of the Criminal Procedure Code does not 





= Criminal Revision No. 12814 of 1928. 
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apply where there is any doubt as to the facts, but 
applies where there is a doubt as to the law applicable 
to a certain set of facts which have been proved, 
While the facts are in doubt there is no objection to 
the Magistrate framing alternative charges, but at the 
conclusion of the case he is not entitled to com- 
promise his doubts as to the true facts of the case by 
convicting in the alternative. He is bound to come 
to a distinct: finding as to the facts, and then only if 
the law applicable to-the facts which he considers to 
have been proved is doubtful, he may convict in the 
alternative. In the present case there was no doubt 
whatever as to the facts, or as to the law applicable 
thereto. There was no evidence whatever to connect 
the accused with the theft of the cart wheels, and the 
facts proved were that the accused obtained a gratifi- 
cation of Rs. 5 to restore the stolen cart wheels, and 
then took no steps either to recover the wheels, or to 
cause the apprehension of the thief. The offence 
committed by the accused was undoubtedly one under 
section 215. The alternative conviction is therefore 
set aside, and the accused is convicted of an offence 
under section 215 of the Indian Penal Code. In 
view of the previous convictions proved against the 
accused the sentence of 18 months’ rigorous imprison- 
ment was suitable and will stand. 
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APPELLATE CIVIL. 


Before Mr, Justice Heald, 


MA ME HLA 
v.° 
MAUNG PO THON.* 


Buddhist Law—Aduitery by wife, effect of, on marriage—Divorce for adultery 

_ who can -grant—Partition on divorce, if effected by mutual consent 

whether misconduct of one party relevant* ; 

Held, that there is no authorityfor the view that adultery on the part of 
the wife ipso facto puts an end to the marriage. 

Except when put to an end by mutual consent or as a result of desertion 
for certain period, marriage subsists until it is dissolved by the Court ; 
and village elders are, it seems, not competent to effect divcrce against 
the will of one of the parties, on proof of such misconduct as may be 


sufficient to satify them. 
If a divorce by mutual.consent is proved, partition of property must be 


on that basis, even if one of the parties had been guilty of misconduct. 
So Nyun for the appellant. 
S.C. Das for the respondent. 


- HEALD, J.—Appellant sued respondent for partition 
of property on the footing of a divorce by mutual 
consent already effected between them in the presence 
of elders. 

Respondent denied the alleged divorce by mutua] 
consent and said that he had divorced appellant and 
was entitled to retain all the property by reason of 
her adultery with aservant of theirs. Healso disputed 
the correctness of the lists of property in respect of 


‘which appellant claimed partition. 


The trial Court found that a divorce by mutual 
consent was proved and that the misconduct which 
respondent alleged was not proved, and accordingly 





gave appellant a decree for partition. 


* Special Civil Second Appeal No, 402 of 1928 from the judgment of 
the DistrictCourt of Tharrawaddy in Civil Appeal No. 51 of 1928, 
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Respondent appealed on the grounds that the 
divorce by mutual consent was not proved, that on a 
divorce for misconduct there is no right to partition, 
and that the decision of the trial Court as to 
the value of the propertics to be divided was 
mistaken. : 

The lower appellate Court found that adultery on 
appellant’s part was proved, that there was a divorce 
for misconduct from the moment when respondent 
discarded appellant for that misconduct, and that 
appellant was not entitled to partition of the property. 

Appellant comes to this Court in second appeal 
on the ground that adultery was not proved. 

I may say at once that I know of no authority 
for the lower appellate Court’s view that adultery on 
the part of the wife isfo facto puts an end to the 
marriage. The Courts recognise the validity of a 
divorce by mutual consent effected in the presence 
of elders, and this Court has recently said that 
desertion for a certain period ispo facto put an end 
to a marriage, but so far as I know it had not yet been 
held that the husband’s mere dismissal of the wife 
for adultery constitutes a valid divorce. “Adultery on 
the part of the wife is of course a ground for divorce, 
but 1 doubt whether proof of such adultery sufficient 
to satisfy village elders entitles those elders to effect 
divorce against the will of the wife. I think that as 
the law at present stands the marriage subsists until 
it is dissolved by the Court, except in the two cases, 
mentioned above, in which the Courts have recognised 
the validity of a divorce effected otherwise than by 


the decree of a Court. I think further that if a 
divorce by mutual consent is established, it is not 


open to either party to object to the partition, which 
such a divorce involves, on the ground of mis- 
conduct of the other party, 
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APPELLATE CIVIL. 


Before Mr, Justice Brown. 


1929 MAUNG PO LWIN 
Jan. 14. v. 


MAUNG SEIN HAN.* 


Landlord and tenant—Landlord whether possessing a lien on the crops— 
Landlord's rights against third parties—Specific Relief Act (I of 1877): 
s. 27 (b)—Transferee of crops otherwise than without notice and for value 
bound by personal obligation of his transferor. 

Where paddy land was leased by a written agreement by which the tenant 
bound himself not to sell, move or dispose of the crops in any way before 
paying up the full rent to the landlord. 3 

Held, that it is not correct to say that the landlord has a lien over the crops, 
as a lien denotes possession in the person having a lien. ‘ : 

Held, however, that:the personal obligation un the tenant under the agree- 
ment binds a third party who takes the crops unless he has taken the crops for 
value, in good faith and without knowledge of the original agreement between 
the landlord and the tenant. : > 


Maung Han and onev, Ka Ho, Civil 2nd Appeal No. 298 of 1924 H.C. eras : 
referred to, 


Myint Thein for the appellant. 


Tun Aung for the respondent. 


Brown, J.—The plaintiff-respondent, Maung Sein 
Han sued one Maung Shwe Hmyin and the appellant 
Maung Po Lwin for 375 baskets of paddy valued at 
Rs. 712-8, claimed as rent due for paddy land. He 
was given a decree against both defendants for 255 
baskets or their value Rs. 484-8. 


* Civil Second Appeal No. 489 of 1928 from the judgment of the District 
Court of Bassein in Civil Appeal No..96 of 1925, E 
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The land was admittedly leased out to Maung 
Shwe Hmyin, and Maung Shwe Hmyin did not appeal 
against the decision of the trial Court. Po Lwin was 
made a defendant on the ground that the landlord had 
a lien or charge on the crops for his rent and that 
with full knowledge of this Po Lwin had taken from 
the produce of the land 400 baskets. Po Lwin 
appealed to the District Court without success and 
has now come to this Court in second appeal. 

The appeal is argued on two grounds ; firstly, it 
is contended that no cause of action has been made 
out against Po Lwin, and, secondly, it is contended 
that there is no evidence on the record from which 
the lower Court could find that 400 baskets of 
paddy had been taken away by Po Lwin. 


On the first point, reference has been made to 


the case of Maung-Han and one v. Ko Ho (1). In 
that case, landlord sued his tenant and a third 


party jointly for rent. The third party was impleaded: 


on the ground that he received half the outturn of the 
land from the defendant with full knowledge of the 


plaintiff's lien on the crops. It was held that he was: 


liable jointly with the tenant. It was pointed out in 
that case that it is the usual practice in this country 
for landlords to have a lien over the paddy reaped 
by the tenants for their rent. In the present case, 
the contract of lease was by written agreement and 
in that agreement, the tenant Maung Shwe Hmyin 


bound himself not to sell, to move or dispose of the 


outturn of paddy in the paddy field or fields in any 
way whatsoever before paying up the full rent to the 
landlord. 


_I do not think it is strictly speaking correct to 


speak of the landlord’s having a line in these 


~ * Civil Second Appeal No. 298 of 1924 of this Court, 
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circumstances. A lien denotes ‘that the property 
over which it is claimed is in the possession of the 
person claiming it and the paddy in this case was 
admittedly not in the possession of the plaintiff, 
But there is clearly here a: personal obligation on 
Shwe Hmyin not to dispose of the crops in any way 
without first paying up the rent in full. A third 
person would not of course ordinarily be bound by 
this contract, but in view of the custom of the country 
referred to in Maung Han’s case, I think the tenant 
may in acase such as the present be looked on as 
holding the property in trust subject to this promise 
and that any one who takes the property with knowl- 
edge of this promise would be liable to make it 
good. 

Under section 27 (6) of the Specific Relief Act, 
specific performance of a contract may be enforced 
against any person claiming under a party by a title 
arising subsequently to the contract except a trans- 
feree for value, who. has paid his money in good 
faith and without notice of the original contract, and 
it seems to me that the claim in the present case is 
somewhat analogous to a claim for specific perform- 
ance under this section. It has been found in the 
present case that Po Lwin had full notice of the 
landlord’s claim and in the circumstances I am not 
satisfied that there is sufficient reason for departing 
from the principles followed in Maung Han’s case, 
I: do not think, therefore, there is sufficient reason 
fer interference with the decision of the lower Courts 
on this ground. a 

There does, however, seem to me to be some 
force in the second contention made on behalf of 
the appellant. Plaintiff in his plaint states that the 
appellant received 400 baskets of paddy from Shwe 
Hmyin, but he has not given. evidence on that point 
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and does not seem to have any personal knowledge 
on the point. There is evidence as to an abortive 
attempt at an agreement whereby Po Lwin would 
take all the paddy and. pay all Shwe Hmyin’s debts, 
but that agreement fell through and I can find no 
real evidence of any kind that 400 baskets were 
given by Shwe Hmyin to Po Lwin. The witness, 
Kha Kha, states: “I went and visited Shwe Hmyin’s 
alin. I saw 500 baskets sold. These 500 baskets 
were given to U Po Lwin, who was present. I did 
not see Po Lwin carrying them away.” Witness 
does not state to. whom they were sold and he 
does not state that Po Lwin took the paddy away. 
I cannot see how this can be held to prove Po 
Lwin to have received 400 baskets. On the other 
hand there is the evidence of Shwe Hmyin that 150 
baskets only were taken by Po Lwin and this figure 
is admitted by Po Lwin himself. 

I alter the decree of the trial Court by. directing 
that so far as Po Lwin is concerned, the amount pay- 
able is 150 baskets of paddy or their value Rs. 285, 
The decrees of the lower Courts directing Po Lwin 
to pay costs are also set aside and the parties will 
bear their own costs in this appeal. 
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APPELLATE CIVIL. - 
. Before Sir Guy Rutledge, Kt., KC., Chicf Justice, and Mr. Justice Brown 


BOWRAMMAH 
Vv, : 
A.N.A.N. FIRM AND ANOTHER.* 


Limitation Act (IX of 1908), s. 18—Cause of action based on fraud not suffi- 
cient—Knowledge of right to claim, wilhheld fraudulently, éssential, 
Where a person claims the benefit of s. 18 of the Limitation Act on the 

ground of fraud, it is not sufficient to show that the cause of action was based 

on fraud. It is necessary to show that the right claimed, or the title on which 
it is founded, was kept from the knowledge of the applicant by means of fraud. 


_.A person who merely alleges that, in fraud of an agrcement to postpone 
a Court sale,a decree-holder allowed the sale to take place, is barred from 
applying to have the sale set aside if the application is made after 30 days 
from the date of sale: This was not a case where the knowledge of the sale 
was kept from the applicant or where it could be assumed from the act of 
fraud itself which gave the cause of action that this act of fraud was. 
fraudulently concealed from the person affected. 


M. C. Naidu for the appellant. 
K. C. Bose for the respondents. 


RUTLEDGE, C.J., and Brown, J—The respondent 
Chettyar Firms obtained a mortgage decree against the 
appellant, Bowrammah, and others. In execution of 
this decree certain property was sold by auction on the 
3rd of March, 1928. The sale was confirmed on the 
4th of April, 1928. On the 5th of April, one of the 
defendants, Veenam Subba Row, filed an application 
asking to have the sale set aside. He stated that the 
plaintiffs, in collusion with the present appellant, had 
sold the land privately for Rs. 1,250. This application 


-was dismissed on the 7th of April. On the 9th of 


June, the present appellant filed an application to set 


aside the sale. She is the mother of Subba Row who 





* Civil Miscellaneous Appeal No. 114 of 1928 from the order of. the 
Original Side in Civil Execution Case No. 387 of 1927. ; 
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made the application on the Sth of April. She states 
that she heard about a week before filing her application 
that Subba Row had negotiated with the plaintiffs for 
sale of the property to a Chinaman for Rs. 6,000 ; 
that the Chettyars then-said that they would arrange 
not to hold the sale if payment were made within 
three months ; and that, subsequently, the Chettyars 
fraudulently arranged io prevent the Chinaman from 
being present at the auction. 

- The appellant’s applicaticn was filed under the 
provisions of Order XXI, Rule 90 of the Code of Civil 
Procedure. It was filed three months after the date 
of the sale sought to be set aside, and was primd 
facie, therefore, clearly barred by limitation. The 
appellant, however, claims that she is saved from this 
bar by the provisions of section 18 of the Limitation 
Act. The learned trial Judge held that she had not 
established this claim and rejected her application as 
time-barred. She has now appealed against this decision, 

Three cases have been cited to us, but none of them 
appears to have any direct bearing on the point at issue. 

'In the case of Ramdhuri Chowdhuri v. Deonandan 
Prasad Singh (1), it was held at page 70, in circum- 
stances similar to the present, thatthe application was 
time-barred unless it could be shown that the respon- 
dent’s right to set the sale aside was concealed from 
him by the fraud of the appellant. 

A similar view was taken in the case of Mohendra 
Narain. Chaturaj and othersv. Gopal Mondul and 
others (2), andin the case of Golam Ahad Chowdhry 
v. Judhister Chundra Shaha (3). 


These decisions merely set forth the provisions of 


section 18 of-the Limitation Act as applying to cases 
such as the present. 





(1) (1922) 2 Pat. 65. __ (2) (1890) 17 Cal. 769, 
(3) (1902) 30 Cal. 142. 
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We have been referred on behalf of the appellant 


BowramnaH to a passage in the judgment in Golam Ahad 


A.N.A.N. 
FIRM. AND 
ANOTHER. 
RUTLEDGE, 
CJ., AND 
Brown, J. 


Chowdhry's case (1), at page 153 :— 

“But if the right of the appellant to apply under 
the section was concealed from him by the 
fraud of the respondents, he would, by the 
operation of section 18 of the Limitation Act 
‘and notwithstanding the confirmation of the 
sale, have thirty days within which to make 
his application from the date on een the 

i fraud first became known to him.’ 

It is contended that this is an authority in favour 
of.the appellant’s claim in the present case, because 
the fraud alleged in the present case is a fraud by the 
respondents. Weare unable, however, to see how this: 
helps the appellant. 

Section 18 of the Limitation Act does not say that: 
when the cause of action is based on fraud, limitation 
only begins to run from the date when the fraud be- 
came known to the-applicant. Section 18 states :— 

‘‘Where any person having a right to institute a suit or make 
an application has, by means of fraud, been kept frcm the know- 
ledge of such right or of the title on which it isfounded, * * * 
the time limited for instituting a suit of making an application 
against the person guilly of the fraud * * * shall be com- 
puted from the time when the fraud first became known to the 
person injuriously affected thereby, oa 

It is clearly not sufficient to make this section 
operative that the cause of action should be based 
on-fraud. It is also necessary that the right claimed, 
or the title on which it is founded, should have been , 
kept from the knowledge of: the applicant by means 
of fraud ; and it does not seem to us that there is BOY 
ailcaation to this effect in the present case. 

The appellant does not claim that she took any 


{AU in the sale at the time of sale, that she was 





(1) (1902) 20 Cal 14, 
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present at the sale, or that knowledge of the sale was 
kept from her. The fraud she complains of was 
really a fraud practised on Subba Row, and it is not 
alleged that the respondents took any steps, either 
active or passive, to conceal this fraud from the 
appellant. 

It may be that in certain circumstances it could 
be assumed from the act of fraud itself which gave the 
cause of action that this act of fraud was fraudulently 
concealed from the person affected. But it does not 
seem to us that there are any circumstances which would 
justify such an assumption in the present case. 

.That being so, we are unable to hold that the 
provisions of section 18 of the Limitation Act are 
operative in the present case. The appellant’s appli. 
cation was, therefore, barred by limitation and was 
rightly rejected, 

We accordingly dismiss this appeal with costs, 
advocate’s fee, three gold mohurs. 


APPELLATE CIVIL. 
Before Mr. Justice Pratt. 


MAUNG BAN GYI 
v. 
MA NGWE BON.* 


Civil Procedure Code (Act V of 1908), s. 144—rest itut ion—Decree-lolder, pur- 
chaser at Court auction—Modification of decree on appeal—Claim for 
restitution on satisfaction by debtor of -modified decree—Reversal of 
decree not necessary for restitution. 

Where a decree is modified on appeal in favour of the judgment-debtor 
and the judgment-debtor satisfies such decree, he is. entitled to restitution of 
his property from the decree-holder who bought it at the Court auction in 
execution of the original decree. To claim restitution it is not necessary that 
the original decree should have been entirely reversed. 


* Civil Second Appeal No. 122 of 1928 (Mandalay) from the order of the 
District Court of Sagaing in Civil Appeal No. 32 of 1928. ~ 
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Baboo Gowree v. Jodha Singh, 19 Suth. W.R. 416 ; Set Umedmal y. Srinath, 
27 Cal. 810 ; Syed Nathadu v. Nallu, 27 Mad. 98 ; Zainul-ab-din v. Muham- 
mud Asghar, 10 All. 166—referred to. 


Ko Ko Gyi for the appellant. 
Dey for the respondent. 


PrRaTT, J.—Ma Ngwe Bon obtained a decree for 
Rs. 550, which was confirmed in the District Court, 
against Maung Ban Gyi. 

In execution of her decree she attached land 
belonging to the judgment-debtor, which was sold 
by Court auction on January 8th, 1927, the purchase. 
being the decree-holder herself. : 

The sale was confirmed on February the 8th, 1927, 

On the 28th March following the High Court 
thodified the decree and reduced the amount decreed 
to Rs. 110. 

The judgment-debtor paid Rs. 115 into Court and’ 
demanded to be placed in possession of ‘his property 
under section 144 of the Code of Civil Procedure. © 

Both Courts held that there was no dace for 
setting aside the sale. 

In Set Umedmal v. Srinath Ray (1), a Bench of 


the Calcutta High Court. pointed out that the Privy 


Council case of Zainul-ab-din Khan v. Muhammad 
Asghar Ali Khan (2), is clear authority for the 
proposition that where the decree-holder himself is 
the auction-purchaser, the sale cannot stand, if the 
decree be subsequently set aside. ; 

 Itis true that in the present instance the decree 
was: not set aside; but only modified. The Pe 
however, remains the.same. 

‘The rule as laid down in Syed. Nathadu Sahib v- 
Nallu Mudalay, (3), covers cases in which the decree 
is modified as well.as reversed. 


“. (4) (1900) 27: Cal. 810. ; : (2) (1887) 10 Ail. O08: 
:) (3) (1903) 27 Mad. 98. 
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It is that in the case of decree-holders purchasing 
at execution sales the purchase is subject to the final 
result of the litigation between them and their judg- 
ment-debtors. 

I have no doubt as to the correctness of this 
statement or the law on the subject. 

The object of the rule is explained as being, so 
far as it relates to judgment-creditors, to prevent the 
‘interests of judgment:debtors suffering by sales of their 
property before their liability is finally determined, and 
to avoid judgment-creditors profiting at the expense 
‘of their debtors. by becoming purchasers in sales 
pending litigation by way of appeal. — a 

It was pointed out further that in cases where the 
decree is not reversed but modified the view .most 
favourable to. a -decree-holder purchaser in. similat 
‘circumstances’ would be that deducible from the case o 
‘Baboo Gowree Boyjonath Pershad v. ‘Jodha “Singh 
(1) that a judgment-debtor secking as plaintiffto get rid 
‘of the sale should have relief only on condition that 
he paid up what was due under the ultimate: decree. 

In other words the result would be that--in the 
present instance the decree-holder would have a charge 
‘on the properly for the amount seen? found due 
by the High Court. 

“On this view the judgment- debtor was obviously 
entitled under section 144 to have the land restored 
to him on his depositing the decretal amount in Court. 


There is no injustice to the decree- -holder, ‘who: 


did not pay the purchase money into Court but set 
if off against the decree. 
The appeal must be allowed, the orders of the 
“District and Township Courts set aside, and the judg- 
ment-debtor given the relief sought with costs. through- 
out. Advocate’s fee five gold mohurs, 
7 (1) 19 Sutherland W.R. 416, 
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APPELLATE CIVIL. 


Before Mr, Justice Pratt. 


RAMDAS 
v.. 
KANNAMAL.* 


Civil Procedure Code (Act V of 1908), O. 21, r. 22 (1) and (2)—Notice to show 

_ cause against execution after a year, essential—Absenee of notice not a 

mere irregularity—Question of jurisdiction not raised on arrest, effect 
of—No-appeal—Revisonal powers. 

Where an application for execution is made more than a year after the 
date of the decree, the Court must issue notice to the judgment-debtor toshow 
cause before ordering his arrest, under the provisions cf O, 21, r, 22 (1) If 
the Court dispenses with the notice under sub-rile 2, its reasons must b® 
recorded, Failure to observe these rules is not a mere irregularity but a 
defect which goes to the very root of the proceedings and renders them void 
for want of jurisdiction. 

Shyam Mandal v. Satinath, 44 Cal. 954—referred to. 

If a party however fails to raise the question of jurisdiction, the orde™ 
committing him to jail is not appealable,. In order that s.47 of the Code may 
apply, an order under which is appealable, the debtor should have challenged 
the jurisdiction of the Court tu pass orders in execution, In a proper case of 
irremediable injury to the debtor, the High Court mayinterfere on revision‘ 


Sanyal for the ‘appellant. 
Tha Kyaw for the respondent. 


Pratt, J.—In Civil Execution Case No. 37 of 
1928 of the Township Court, Amarapura, orders were 
passed on the 26th March 1928, committing the 
judgment-debtor to jail. 

Execution was taken out over one year from’ the 
date of the decree and it was therefore compulsory 
under Order XXI, rule 22 to issue a notice to show 
cause to the judgment-debtor before ordering his 
arrest, ; 

It is common ground that no such notice was 
issued. 

“4 Civil Second Appeal No. 99 of 1928 and Civil Revision No. 142 “ot 


_ 1928 (at Mandalay), from the order of the District Court, Mandalay, in Civil 


Appeal No, 68 of 1928, 
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The District Court on appeal held that the 
failure to issue notice was merely an irregularity 
which did not vitiate the subsequent arrest. 

Sub-section (2) allows the Court to issue process 
for reasons to be recorded without first issuing notice, 
if it considers issue of noitce would cause un- 
reasonable delay or defeat the ends of justice. 

The Judge recorded no reasons for issuing 
process and obviously overlooked the provisions of 
rule 22 of Order XXJ. Under the circumstances 
the failurc to issue notice to the judgment-debtor 
was not a mere irregularity but a defect which goes 
to the ‘very root of the proceedings and renders them 
void for want of jurisdiction as was laid down in 
Shyam Mandal v. Satinath Banerjee (1). 

“ There is a consensus of opinion on this point in 
the High Courts. 

’ There can be no doubt that the order for arrest 
of the judgment-debtor and all the proceedings in 
execution were void in consequence of the initiaj 
failure to issue notice. 

For the decree-holder in this Court, however, 
the objection has been taken that no appeal lies 
against the order in question, which was passed 
under section 5t and cannot be considered as a 
question arising between the parties to the suit in 
which the decree was passed relating to the execu- 
tion or satisfaction of the decree. It is contended 
accordingly that no appeal lies. 

This contention must prevail. 

No question arose between the parties for determi. 
nation No objection was made to the committal 
to jail and the question of its legality was not then 
raised, 


—_————. - —_—~- 


(1) (1917) 44 Cal. 954. 
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Had the judgment-debtor at the time challenged 
the jurisdiction...of the Judge to pasS orders in 
execution, then the order deciding the question of 
jurisdiction would have been an order under section 
47 and would have been appealable. 

I hold therefore that no appeal lies and the 
appeal is dismissed, but as the point should have 
been taken in the District Court there will be no 
order for costs. 

It is conceivable, however, that the existence of 
the order on execution may do the judgment-debtor 
an irremediable injury, since he was never given any 
opportunity of showing cause against execution. 

As the whole of the proceedings were without 
jurisdiction the case is one where I feel bound to 
take the unusual course of interfering under the. révi- 
sional powers conferred by section 115, ae 

The order appealed against is therefore set aside. 

I notice the decretal amount was subsequently 
paid into Court. By consent it will remain there 


for a reasonable time, say one month from receipt” 


of this order, to enable the decree-holder to take 


fresh proceedings by way of execution, if he wishes 


to do so. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge Kt., K.C , Chief Justice and Mr. Justice Brown, 


ABDUR RAUF CHOWDRY 


v. 
N.P.L.S.P. CHETTYAR FIRM.* 


Lis pendens, doctrine of, will not apply where government or local authority 
sells property for default of taxes— Suit pending between defaulter ang 
his creditor—City of Rangoon Municipal Act (Burma Act VI of 1922), 
s. 194—Burma Land and Revenue Act (II of 1876), ss. 46, 47, 48— 
Corporation’s summary powers to sell property for default of 

‘© property-taxes.” 

When there is a default in payment of such taxes as are ‘' propertytaxes” 
Within the meaning of s. 80 of the City of Rangoon Municipal Act, the 
Corporation are entitled to put into force the summary method given in the 
Lower Burma Land and Revenue Act against the immoveable property itself 
which is quite independent of any remedy against the defaulter personally. 
The Corporation can sell the defaulter’s property by auction free from 
incumbrances, 

R.MV.V.M. Firm v. Subramaniam, 5, Ran. 458—referred to. 

The doctrine of lis pendens will not apply to such a sale, merely because 
a law suit in respect of the property was pending at the time of sale 
between the defaulter and his creditor. 


K. C. Bose for the appellant, 
S. C. Das for the respondents. 


RUTLEDGE, C.J.,and Brown, J.—This is an appeal 
from the judgment and decree of the Original Side 
of this Court. 

The facts are as follows:— 

By a registered deed (Exhibit B), dated the 7th 
December, 1922, one Ma Aye Nu alias Fatima Bi Bi 
mortgaged to the respondent firm for Rs. 3,000, 
permises known as No. 190, F. Street, Tatmye 
Quarter, Rangoon. The mortgagee did not give any 
notice of his mortgage to the Rangoon Corporation, 








_ * Civil First Appeal No. 236 of 1928 from the judgment on the Origiual 
.Side in Civil Regular No. 364 of 1926, by 
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The mortgagor made default in paying the property- 
taxes from the second quarter of 1925 to the fourth 
quarter of 1926. After due notice to the mortgagor, 
the permises were proclaimed for sale by Exhibit 2, 
dated the 9th April, 1927, which stated that the 
sale would take place on Bae spot on the morning of 
the 26th of April, 1927. The proclamation is stated 
to be under section 47, Rule 95, Direction 175, of 
the: Lower Burma’ Land and Revenue “Act, 1876. 
The proclamation further stated that “ the right offered 
for sale will be free from all encumbrances created 
over it, and from all subordinate ‘interests derived 


from it, except such as may be ica’ reserved 


by me at the time of sale.” 

The Bailiff of the Corporation conducted - the 
sale, which was knocked down to the appellant for 
Rs. 700 on the 26th: of April. - 

We may here note that the einen filed his 

mortgage. suit against the mortgagor and her husband 
on the 22nd of July, 1926. If he had made any- 
enquiry he would have found that the taxes had not 
been paid on the mortgaged premises for, over a 
year, and, by not having given notice of his mortgage 
to the Corporation, the latter had no means of giving 
him notice of the mortgagor's default. 
_ After the sale tle respondent amended his plaint, 
joined the auction-purchaser and pleaded fraud and 
collusion, while the auction-purchaser became the 
benamidar of the mortgagor. 

_ The learned trial Judge makes an initial mistake 
in the beginning of his judgment by saying that the 
Appellant “ was the purchaser of the property at a 
Court auction sale.” 

If this had been an abdinany Court auction sale, 
all that could be sold in execution was the right, 
title and-interest of the judgment-debtor. On the 


Vot. VII] | RANGOON SERIES. 


face of the record, this was not a Court auction sale 
at all, but a sale under section 47 of the Lower 
Burma Land and Revenue Act, which provides a 
summary method of proceeding against the land 
itself where the Revenue Officer finds that there exists 
any permanent, heritable*and transferable right of use 
and occuparcy by selling it at a public auction. 

. By section 194 (1) of the Rangoon Municipal 
Act, 1922, “ any arrears of tax or any fee or other 
money claimable by the Corporation under this Act 
may be recovered as if they were arrears of land 
revenue.” 


Cases have arisen in which the Courts have refused 


to construe similar words as giving a local body or the’ 


Income-tax authorities the right to resort to the summary 
method by the sale of immoveable property for the 
recovery of dues of a personal nature. 

On this question we have been referred to a lucid 


judgment of Mr. Justice Chari in the case of R.M.V. 
V. M. Chettyar Firm v. M. Subramaniam and another 


(1). On page 466 the learned Judge after reviewing a 
number of a cases, observes:— 

“T am, therefore, of opinion that, so far as 

. ‘property-taxes,’ as defined in section 80 

~ of the City of Rangoon Municipal Act, are 

concerned, it is open to the properly 

authorized officer of the Municipality to 

direct the recovery of arrearsin the manne; 

prescribed by sections 46 and 47 of the 

Burma Land and Revenue Act, and that, 

to a sale held under these sections the 

provisions of section 48 of the Act will 

apply. Iam strengthened in the conclusion 

I have arrived at by the fact, to which my 


(4) (1927) 5. Ran. 458, 
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attention has been drawn by the learned 
advocate for the 2nd defendant, that the 
provisions of the Burma Municipal Act 
and the Burma Town and Village’Lands 
Act whereby lands paying Municipal taxes 
are exempted from land tax, in lieu of the 
Capitation-tax, show that the Municipal 
‘ property-taxes’ were meant as a kind of 
substitute for land tax, and that the 
Legislature intended to put the Municipal 
‘property-taxes’ in the same position as 
land taxes.” 

We are of opinion that the view is correct. The 
learned trial Judge bases his judgment in the main on 
the doctrine of lis pendents. We do not consider that 
the doctrine applies to this caseat all. It would, indeed, 
be a dangerous extension of the doctrine to hold that 
neither Government nor a local body could recover 
its taxes or rates from a defaulter so long as a law suit 
was pending between the defaulter and some of his 
other creditors. ' 

For the reasons already given we are of opinion 
that when as in this case the tax in respect of which 
the default is made is a property taxthe Corporation are 
entitled to put into force the summary method given in 
the Lower Burma Land and Revenue Act against the 


immoveable property itself, which is quite independent 


of any remedy against the defaulter personally. 

The only question remaining is : Has the respondent 
established fraud and collusion on the part of the 
auction-purchaser and the mortgagor ? 

In our opinion he has completely failed. The only 


_ witness called on his behalf is his clerk, Shanmugam. 


In examination-in-chief he says: I think she, (the 
mortgagor), had purchased it in-the name of the 4th 
defendant. I say this because the 4th defendant is 
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related to the Ist defendant.’’ In cross-examination he 
admits that he does not know personally how the 
ist and 4th defendants are related; that he has no 
personal knowledge about the sale of the house by the 
Corporation ; and that he has no witnesses to show 
that the house was purchased by the 1st defendant 
in the name of the 4th defendant. 

The appellant denies that he isin any way related 
to the mortgagor or her husband. He admits that 
she occupies one of the rooms of the building and 
pays him Rs, 15 a month as tenant. 

The Corporation Bailiff, Maung Aung Hla, who 
held the auction sale, states that the house was an old 
house, worth about Rs. 1,000, Accepting this as the 
value of the house, Rs. 700, at an auction sale for 
non-payment of rates, seems to be a.very fair price.: 

The appellant states that he went. to Pazundaung 

on the morning of the auction casually and there saw 
aman beating a gong. This is not very likely ; and, 
if the respondent had any evidence connecting 
the appellant with the mortgagor, this would be of 
some weight. But in the absence of any such evidence, 
and in view of a reasonable price having been paid» 
this admission is quite inadequate to base a finding of 
fraud and collusion. There is no reason whatever for 
thinking that there had been collusion on the part of 
the officers of the Corporation. They had been more 
than usually forbearing in respect of their unpaid taxes. 
The respondents’ clerk admits that in other. cases his 
firm had given the Corporation notice of their mortgages, 
and, in our opinion, they have only themselves to 
blame for not doing so in this case and for not making 
any enquiry as to whether the rates were being paid. 

We accordingly allow the appeal and dismiss the 
suit, so far as the appellant is concerned, with costs in 


both Courts. 
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“ APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice and Mr. Justice Brown, 


’K. V. GALLIARA 
v. 
) THET* 


Negligence of mort gagee—Faulty description of property in mort ga ge-deed— 
Mistake made by Registration Office due to faulty description—Absence of 
morlgaged property, rom appropriate index—Purchasc of proferty withont 
notice of mortgage—Transfer of Property Act (IV of 1882), s. 414— 
Registration Act (XVI of 1908), ss. 21, 22. 

A mortgage deed in favour of the respondent gave a proper description of 
properties in Insein, but a short and faulty description of three distinct pieces 
of property situate in Rangoon. One of them was situate in Block K,, and 
the other two in Block I,, and Iz res ectively; the description did not show 
which lot numbers referred to which block numbers. The Registration Office 
copying from the deed entered the properties as in Blocks 9.Ky, 101;, and 
10.1, the figure 1 being substituted bythe office for theletterI. In consequence 
the properties in Block 1, and I; could not be traced in the Registration 
Indexes for those blocks. Appellart subsequently purchased from the 


_mortgagor the property in Block 10-[2 apparently free from incumbrances. 


He searched in the Registration Office and oblained from the mourtgager the 
title-deeds which were -with another mortgagee when the respondent took his 
mortgage. 

Held, that the mortgage deed of the respondent was faulty and did oot 


_comply with the requirements of s, 21 of the Registration Act, but nevertheless 


it could be registered, having regard to the provisions of s, 22 of the Act. The 
mistake of the Registration Office was primarily due to the grossly careless 
way in which the mortgage deed was drawn up and the property idescribed. 
This enabled the mortgagor to hold himself out to the appellant as the 
ostensible owner of the property and therefore the appellant who acted bond 
fide took that property without being affected by the mortgage. j 


Baij Nath v. Sheo Sahoy , 18 Cal. 556—disting uished 
Petkar—for the appellant. 
Lambert—for the respondent. 


RUTLEDGE, C.J.,and Brown, J.—The respondent, 
U Thet, brought a suit on a mortgage document 
against one U Tin and joined the appellant as a 
paaed eu transferee. There were various properties 


* Civil First Appeal No. 204 of 1928 from the pa Eecat of the Original 
Side in Civil Regular No. 290 of 1927. 
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Set forth as mortgaged in the mortgage deed, but we 
are concerned in this appeal with only one of these 
properties, the property known as Lot No. 51, Block 
10-I, in the Town of Rangoon. 

The mortgage sued on is dated the 25th of June 
1924 and the appellant bases his claim on a registered 
sale deed dated the Yth of February 1925. He 
claims that his title should be preferred to the title 
of the respondent under the mortgage deed on the 
ground of gross negligence on the part of the 
respondent whereby he was, bon4 fide, led to believe 
that the land was free from incumbrances when he 
made his purchase. The learned trial Judge has 
‘decided that the appellant has not established gross 
negligence on the part of U Thet, and has given a 
mortgage decree against this property as well as 
against the other properties mortgaged. The appel- 
lant claims that the decree so far as this property is 
concerned is not justified. He raises a number of 
grounds in appeal but the main ground is that the 
respondent, U Thet, was guilty of gross negligence 
and was, therefore, estopped from denying the validity 
of the appellant’s title. 

The body of the mortgage deed simply sets forth 
the general terms of the mortgage and leaves the 
description of the properties mortgaged entirely to the 
schedule, In the schedule the properties are described 
serially. 

Serial No. lis described as:— 

A piece of paddy land being Holding No. 315 
of 1922-23 situate in Kyaikasan, Bauktaw 
Kwin, Kambe Circle, Insein Township, 
Insein District and measuring 0°13 acres. : 

Serial No, 2— 

A piece of garden land being Holding No. 316 

of 1922-23, measuring 4°28 acres and situate 
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in Kyaikasan Bauktaw Kwin, Kambe Circle, 
Insein Township. Insein District. 
Serial No. 3— 

Leasehold land in Pazundaung Circle, Rangoon 
in Blocks 9-K,, 10-I, and 10-I,, being 2nd 
class Lots Nos. 16, 17, 78 and 51 of the 
Rangoon Development Trust. 

Serial No. 4— 

All buildings, fixtures, trees and plants stand- 
ing thereon. 

The first two items consist of comparatively small 
properties and are each of them described in great 
detail. Item No. 3, however, which contains no less 
than three entirely different pieces of property in 
Rangoon Town, contains one short description: of all 
these pieces of property. The first piece of property 
mentioned therein is situate in Block K, whereas the 
other two pieces are in Blocks I, and J, respectively. 
And the description does not show which lot numbers 
refer to which Block numbers. 

It appears that registered documents in Rangoon 
are indexed in accordance with the Block numbers 
of properties to which they relate. Thus, all properties 
in Block K, can ordinarily be traced in the 
index by referring to the entries in the Register 
under K,, and similarly properties in Block I, or I, 
can be traced by referring to entries: under I, or I,. 
But when the document in suit was registered no 
entry whatever was-made in this index under Blocks 
I, and I,. This omission was clearly due to the 
manner in which the schedule of the document was 
drawn-up. A copy of the schedule taken from the 
copy. of the document in the Registration Office 
makes that clear. There the property is shown as 
“ Blocks 9.K,, 10.1, and 10.1,, 2nd class Lots Nos. 
16,17, 78 and 51.” This clearly does not shew any 
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of the properties to be in Block I; or I2 the figure = 1929 

“1” having in each case been substituted for the x. Vv. 
letter ‘I. It is stated on behalf of the appellant that S™*"4 
search was made in the index before the appellant 
purchased the property. and that the index did not gt 
disclose the present mortgage. This fact is not Brown, J. 
disputed, nor is it suggested that the appellant was 

in any way negligent in not making a further search. 

It is admitted that the method employed in 
searching the registration records in this case was 
the method ordinarily employed by advocates and. 
pleaders in Rangoon. It is true that there is another 
index which could have been searched, the personal 
index, but, in view of the similarity of Burmese 
names, that would admittedly have been a very 
laborious process, and is not the procedure which is 
Ordinarily followed. Had the index been properly 
written up, it is clear that the appellant would have 
discovered the existence of this mortgage before 
purchasing the property. 

The learned trial Judge has found this to be the 
case and he has also found that there has been 
negligence, but he holds the negligence to have been on 
the part of the officers or clerks of the Registration 
Office and not on the part of U Tin the defendant, 
or his pleader. 

Under section 21 of the Registration Act, no 
non-testamentary document relating to immoveable 
property shall be accepted for registration unless it 
contains a description of such property sufficient to - 
identify the same; and “houses in towns shall be 
described as situate on the north or other side of the 
street or road (which should be specified), to which they 
front, and by their existing and former occupancies and 
by their numbers if the houses in such street or road are 
numbered,” 
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By Rules issued by the Local Government under 
section 22 of the Act, the description of lands in towns 
must include the block, division and the holding number 
of the block. So far as the description of the house is 
concerned in the present case, it is clear that the 
requirements of section 21 of the Registration Act have 
not been complied with. The number of the blocks 
were all classed together in one short description, 
and all the buildings were given one comprehensive 
description as “buildings, fixtures, trees and plants 
standing thereon.”’ It seems clear, therefore, that the 
requirements of the Registration Act were not properly 
complied with. This is not in itself sufficient to 
disentitle the document to be registered as section 22 
provides that if the description is sufficient to identify 
the property the failure to comply with the provisions 
of sections 21 and 22 will not disentitle the document 
to beregistered. Although the description. given in the 


schedule to the document is exceedingly meagre, from 


a very careful study of the document it would have been 
possible to discover that the property now in suit wa 


‘mortgaged. ? 


It has been urged on behalf of the appellant that 
onaccount of the faulty description we should hold that 


-there has not really been any registration at all with 


regard to this property, and that the mortgage as 
regards this property is, therefore, invalid ; and we have 
been referred to the case of Baij Nath Tewari v. Sheo 
Sahoy Bhagut (1). In that case it was held that the 
registration of the document was invalid, but the facts 


-of that case are not.similar to the facts of the present 
“case. It was not there merely a question of misde- 


scription. The description given in the document in that 


-case was directly misleading. Weare not satisfied that 


the misdescription in the present case was so complete 
_ (1) (1891) 18 Cal. 556. 
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aS to disentitle.the:decument to be registered. Itdoes 
not seem to us, however, that this necessarily concludes 
thematter. There can be no doubt that the description 
of the property given in the document is not sucha 
description as it is reasonable to expect in such 
documents, and it is also clear that the failure to givea 
more satisfactory description is responsible for the 
failure to enter the mortgage of this particular peace of 
Jand inthe index under Block Iz. The description in the 
schedule shows four 2nd class lots Nos. 16, 17, 78 and 
51 as being situate in Block 9. Ka, 10.]:, and 10... The 
learned trial Judge points out that the mistake was due 
in part to the fact that the Ictter “I” is used for 
denoting blocks in Rangoon and that the letter “I” is 
exceedingly liable to be mistaken for the figure ‘‘1”’ as 
has actually happened in this case. But it is clear that 
the use of the letter “I’’ would have led to no mistake 
whatever had the proper description been given in the 
schedule and had the word “ Block”’ been used in front 
of ‘' 10.11,’ and of 10.2”. The manner in which the 
schedule is drawn up suggests strongly that all the 
-items of property shown in serial No. 3 comprised one 
piece of property, and no satisfactory explanation has 
been given as to why each of these pieces of property 
was not separately and fully described as was done in 
the case of serial Nos. 1 and 2. It appears that at 
the time the mortgage document was executed the 
mortgagor was in custody on a charge of murder, and itis 
suggested that that was why the document was drawn 
up in such an unsatisfactory fashion. The pleader who 
acted for the mortgagor has given evidence and admits 
that no title-deed was given tohim. No explanation is 
offered as to why the title deeds were not produced. 
We can see no reason why even though mortgagor was 
in custody it should have been impossible to draw up a 
description of the propertyin proper detail. In fact, in 
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is alleged on behalf of the respondent that all the 
information required as to the property is actually in 
the document itself, and the fact that the mortgagor 
himself was in custody cannot explain away the negli- 
gence of the lawyer in not using the information at his 
command in such a way as to make the matter 
intelligible to the ordinary reader of the document. 
The clerks in the Registration Office are not trained 
lawyers and it is no part of their duty to study 
documents presented to them carefully for the purpose 
of considering what their legal meaning may be. It 
seems to us that with a description such as is givenin the 
schedule in the present case, mistakes such as have 
occurred in the registration office were only to be 
expected, and, in our opinion, the failure to make a pro- 
per entry in the registration index was primarily due to 
the grossly careless way in which the deed was drawn 
up and the property described. 

It must be borne in mind that at the time this 
docunient was drawn up, the. mortgagor produced no 
title-deeds whatsoever. At the time of the mortgage, 
the deeds in question were with a previous mortgagee, 
and it has been contended on behalf of the respondent 
that however careless the plaintiff may have been in not 
requiring the production of the title deeds before. 
accepting the mortgage, the title-deeds could not have 
been procured even if they had been enquired after 
That may be so; but in the absence of taking of the 
ordinary precaution of securing the possession of title- 
deeds when taking a mortgage of property: it was 
obviously all the more incumbent on the mortgagee to 
see that the registered mortgage deed .was properly 


-arawn up in such a way that a third person making a 


search in the Registration Office for any transactions 
with regard to the property. could not be misled. In 
the circumstances of the case we are of opinion that 
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the manner of drawing up the registered deed did 
amount to gross negligence and that by this negligence 
on the part of the mortgagee the murtgagor was enable 
to hold himself out to the appellant as the ostensible 
owner of the property mortgaged. 

It has not been suggested that the purchase by the 
appellant was not in good faith ; nor is it suggested that 
the appellant did not take reasonable care before making 
the purchase to satisfy himself as to the vendor’s title. 
We are, therefore, of opinion that ihe principles laid 
down in section 41 of the Transfer of the Property Act 
apply to this case and that the transfer of the property 
to the appellant wasa valid transferand was not affected 
by the mortgage in favour of the respondent. 

It is claimed on behalf of the a; pellant thatin actual 
fact the money with which he bought the property was 
utilized for the purpose of redeeming a previous 
mortgage, and it is claimed that he would, in any case, 
be cntitled to keep this mortgage alive for his 
protection. The chief difficulty in the way of this 
contention is that these facts were never pleaded in the 
trial Court. In view, however, of the conclusion we 
have come to on the main ground of appeal it is not 
necessary to consider this point any further. Weallow 
the appeal and alter the decree of the trial Judge by 
o.nitting Lot No. 51 in Block 10-I, from the properties 
included in the mortgagedecree. The respondent will 
pay the costs of the appellant in both Courts. 
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APPELLATE CIVIL. 


Before Mr. Justice, Heald and Mr. Justice Mya Bu. 


K.P.S.P.P.L. FIRM 
vo + 
C.A.P.C. FIRM.* 


Insolvency Court's powers —Direclions as to distribution of assets—Discharge of 
insolvent does not affect Cuurt’s powers as to distribution—Insolvency 
proceedings not necessarily ended on discharge—Court’s power to order 
refund from creditor—Receivcr’s commission. 

The immoveable properties of an insolvent were sold by the Receiver, free of 
all mortgages He dedicted his commission from the sale proceeds and under 
the orders of the Court distributed the balance amongst the secured creditors 
of whom the appellants were one. Respondents were also secured creditors 
but they were omitted from the schedule of creditors by an oversight and 
Consequently gotnothing. After the discharge of theinsolvent they applied for 
a refund of a portion of the sale proceeds paid to the appellants. This portion 
represented the sale proceeds of certain lands which were moitgaged to the 
respondents alone and not to any other creditor. Appellants questioned the 
surisdiction cf the Insolvency Court to make the order, quite especially after 
jhe discharge of theinsolvent. 

Held, that the Insolvency Court has jurisdiction to give direction as to the 
distribution of the assets among the creditors, and this power of the Court is 
not taken away on account of the insolvent’s discharge. - A discharge does not 
necessarily end the insolvency proceedings. 

Rowe & Co. v. Tan Thean Taik, 2 Ran. 643—referred to. 


A recciver cannot claim his commission on the gross sale proceeds of the 
property sold by him free of a mortgage, but only on the balance, if any, after 
satisfying the mortgage debt. . 

R.M.M. Firm v. Hla Bu, 5 Ran, 623—referred to. 


B. K. B.. Naidu—for the appellants. 


Venkatram—for the respondents. 


HEALD and Mya Bu, JJ.—The present parties are 
creditors of one Kyin Sein, who was adjudicated 
insolvent on his own petition in Civil Miscellaneous 
Case No. 99 of 1926 of the District Court of 
Tharrawaddy. 





* Civil Miscellaneous Appeal No. 55 of 1928 from the order ofthe District 
Court of Tharrawady in Civil Miscellaneous No. 99 of 1926, 
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The insolvent possessed only the following 
properties :— 
(1) A house at Tharrawaddy. . 
(2) Two holdings of paddy land said to be Nos. 
33 and 35 of 1925-26 of Thanatpyit kwin, 
measuring together 37°67 acres. 
(3) Two holdings of paddy land said to be Nos. 
33 and 35 of 1925-26 of Tawyagon kwin, 
measuring together 22°99 acres. 
(4) Two holdings of paddy land said to be Nos. 
52 and 53 of 1925-26 of Ashe kwin, measur- 
'ing together 29°00 acres. - 
The M.T.T.K.M.M.S M.A.R. Chettyar Firm proved 
in respect of a first mortgage over the house for 
Rs. 8,152.15, 


The K.P.S.P.P.L. Firm, who are the ee appel-. 
lants, proved in respect of a second mortgage on the 
house and the lands in Thanatpyit kwin for Rs. 7,917. . 

_ The M.L.M.R.M. Firm proved in respect of a first. 


mortgage on the lands in Thanatpyit kwin and a first 
-mortgage on Holding .No. 52 in Ashe kwin for 
Rs. 7,307-4. a 

~ The C.A.P.C. Firm, who are the present respond- 
eais, proved in respect of an only mortgage on the 
lands in Tawyagon kwin and on Holding No, 52 in 
Ashe kwin, and a second mortgage on Holding No. 52 
in Ashe kwin for Rs. 6,557-8. 

_ There were other ela whose debts were 
unsecured. 

By an oversight the C.A.P.C. Firm, that is 5 the 
present respondents, | were omitted from the schedule 
of creditors. 

The Receiver sold all ie properties free of 
mortgage, as shown below :— 


Rs. a, P. 
(1) The house for .. 8,635 0 0° 
(2) ,, Thanatpyit paddy’ lands for 10, 900 0 0 
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Rs. a. P. 
(3) The Tawyagon paddy lands for 620 0 0 
(4) ,, Ashe hwin bf ne » 41,150 0 0 


21,305 0 0 
From this amount the Receiver deducted Rs. 1,065-4 
as his commission, leaving for distribution Rs. 20,239-12. 
That amount was divided among the creditors as 
follows :— 


Rs. a, P. 

To the M.T.T.K.M.M.S.M.A.R. Firm 8,203 4. 0 
4 K.P.S.P.P.L. a 4,439 4 0 
ag M.L.M.R.M. a 7:597 4 0 
20,239 12 O 


The C.A.P.C, Firm, who received nothing, natur- 
ally complained and the Court said that because the 
lands which were mortgaged to them and were not 
mortgaged to any of the other creditors had been 
sold for Rs. 1,770, they were entitled to recover that 
amount from the K.P.S.P.P.L. Firm who had taken 
the money out of Court. 

The K.P.S.P.P.L. Firm appeals against that nadie 
on grounds that the Insolvency Court had no juris- 
diction to decide in insolvency proceedings such a 
question as that arising between themand the C.A.P.C. 
Firm, that if it had such jurisdiction generally, it had 
no such jurisdiction ai the time when the order was 
made because an order for the discharge of the insol- 
vent had already been made, that the application of 
the C.A.P.C. Firm was res judicata by reason of the 
rejection of similar applications made at earlier stages 
of the proceedings and that on the merits the C.A.P.C. 
Firm was not entitled to recover the sum of Rs, 1,770 
from them. 

There is clearly no force in the first of these 
grounds because the Insolvency Court undoubtedly 
has power to give directions as to the distribution of 
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the assets among the creditors who have proved. in 
the insolvency. Similarly, there is no force in the 
ground that the discharge of the insolvent put an end 
to the Court’s power to give such directions. It was 
said in the case of Rowe v. Tan Thean Taik (1) 
that ‘One of the main objects of every adjudication 
of an insolvent is to make his estate divisible amongst 
the creditors and it must often occur that valuable 
assets are still in the hands of the Official Assignee 
and in process of realisation for that purpose at the 
date when the insolvent applies for his final discharge”’, 
and we agree with the conclusion of the learned 
Judge in that case that an order under section 41 of 
the Act does not necessarily put an end to the pro- 
ceedings in the insolvency. We have no doubt that 
in this case the Court still had power to make the 

order against which appellants appeal. There is 
clearly no question of res judicata. It is. true that 
respondents had made various prior applications for 
the proceeds of the sale of the properties mortgaged to 
him, but there was no final order adjudicating on their 
claim before the order which is under appeal. As 
for the merits, it is clear that appellants’ case has no 
merits of any sort. The sum of Rs. 1,770 mentioned 
in the lower Court’s order represents the sale 
proceeds of the Tawyagon lands and of both the holdings 
in Ashe kwin. Tho Tawyagon lands were mortgaged 
only to respondents and as the sale proceeds of those 
lands were-insufficient to satisfy respondents’ mortgage 
respondents were clearly entitled to the whoie of those 
sale proceeds, none of the other creditors having any 
interest of any sort in them. The amount of those 
sale proceeds was Rs.620. As for the Ashe kwin lands 
respondents held a first mortgage over holding No. 53 
and a second mortgage over holding No. 52, the 

(1) (1921) 2 Ran. 643. 
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M.L.M.R.M. Firm having a prior mortgage over 
holding No. 52. The M.L.M.R.M  Firm’s first 


mortgage over holding No. 52 was satisfied by the sale 


of the Thanapyit lands, which were also included in 
their mortgage, without recourse to the sale proceeds 
of holding Nu. 52, and therefore the sale proceeds of 
holding No. 52 as well as those of holding No. 53 were 
wholly available for satisfaction of respondents’ mort- 
gage debt. ‘Appellants held no mortgage over any of 
lands which were mortgaged to respondents and in 
respect of which respondents claim the sale proceeds, 
and since those sale proceeds were insufficient to 
satisfy respondents’ mortgage debt, neither appellant 


nor any other creditor had any rights in respect of 


them. — 

The only matter in which the lower Court’s order 
was mistakén is that it ordered appellants to pay the 
gross sale proceeds to respondents, disregarding the fact 
that the Receiver had already taken his commission 
out of them. The order must therefore be varied by 
deducting from the sum of Rs. 1,770 the amount of 
the .Receiver’s commission on lhe. sale of these 
properties. That commissionamounted to Rs, 88-8 and 
therefore the sum payable by appellants to respondents 
is Rs, 1,681-8. 

The Receiver had however no right to any com- 
mission, vide the ruling of this Court in the case of 
R.M.M. Firm v. Hla Bu (2) and the rules contained in 
paragraph 307a (1) of the Burma Courts Manual, and 
therefore he must refund to respondents the sum of 
Rs, 88-8 which he ‘has wrongly taken, On applicaticn 
by any of the other creditors who are interested in the 
matter he should be made to refund the balance of 
his commissicn so far aS such commission was not 


(2). (1927) 5 Ran. 624, 
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paid in respect of the surplus of sale proceeds over 
the mortgage debt due on the particular lands sold. 
We note that the conduct of the insolvency 
proceedings in the lower Court reflects no credit on 
either the. Court or the Receiver. The Court clearly 
framed the schedule of creditors carelessly, since it 
omitted to notice that respondents had proved their 
mortgage debt and it failed to enter them in the 
schedule, and ‘both the Court and the Receiver seem 
to have been entirely ignorant of the provisions of 
section 47 of the Insolvency Act-and of the fact that 
the Receiver is not entitled to commission on the 
amount of the mortgage money realised by the sale 
of the mortgaged property. 
_ In the result the order of the lower Court is varied 
by the substitution of the amount Rs. 1,681-8 for 
~ Rs. 1,770 as payable by appellants to respondents and 
by the addition of an order for the payment of Rs. 88-8 
by the Receiver to respondents. 

In view of the fact that the grounds for the 
alteration of the order were not mentioned by appel- 
lants in the appeal, appellants will pay respondents’ 
costs in this Court, advocate’s fee to be five gold mohurs. 

The respondents have filed a cross objection 
claiming that the Court ought to have allowed them 
interest on the amount awarded. The learned Judge 
in the lower Court considered respondents’ claim :to 
interest and rejected it, and we are of opinion that in 
refusing interest he exercised a right discretion, 
because respondenis were negligent in not séeing’ that 
they were brought on to the schedule of creditors. 
They were present at the sale and raiséd no objection 
to the sale of the properties, which were mortgaged 
to them, free’ of their mortgage. 

-~ We therefore dismiss the cross- -objection without 
orders for costs. 
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“APPELLATE CIVIL 
Before Mr. Justice Brown, 


S. S. SOMASUNDARAM CHETTYAR 
v. 
MA SHWE THIT anp OTHERs.* 


Civii Procedure Code (Act V of 1908), O. 21, rr. 58 to 63—Court's scope of 
inquiry—Attaching creditor's right to execute decree or that it is time. 
barred cannot be questioned by claimants who are not parties to the 
decree—Opening of execution proceedings—Making of application in 
execution—Step in aid of execution —Limitation Act (IX of 1908), Sch. I 
Art, 182—Court’s failure to adjudicate on claim whether property is 
attachable Court's failure to consider the law that is applicable on foint 
of limitation—Grounds for revision. 

In investigating claims for removal of attachment under O. 21, rr 58 to 
61 of the Civil Procedure Code, it is not within the scope of the enquiry for a 
Court to decide whether the attaching creditor has the right to execute his. 
decree. Objectors who are not parties to the decree cannot ordinarily contend 
that the application of the executing creditor was time-barred. 

‘The opening of execution proceedings is not the same thing as the making 
of an application in execution or the taking of some step in aid of execution, 
but all of them come within the purview of Art, 182 of the Limitation Act: 
Even where there is no actual application for'execution on the record, such 
an application may be presumed in cases where the order made in execution 
is of such a nature that the Court would not have made it except upon an 
application for that purpose. ~ ; 

A, Fille v. Adiappa, 10 L.B.R. 34—referred to. 

The remedy of a party against whom an Order is passed under O. 21, rr* 
59 to 62 of the Code, is to file a declaratory suit. But where the Court his 
refused to adjudicate on the claim as to whether the property was attachable 
under O. 21, rr. 58 to 62, and the Conrt has not really considered the law 
that is applicable on the point of limitation, it has erroneously refused to 
exercise a jurisdiction vested in it by law, and the High Court can interfere 


on revision. 


Venketram for the applicant. 

Khin Maung Gyee (2) for the respondents. 

Brown, J.—The petitioner obtained a decree, and 
in execution of that decree attached certain property, 


os Civil Revision No. 211 of 1928 from the order of the winapi 
Court of Magwe in Civil Miscellaneous No. 7 of 1928, 
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The respondents who were not parties to the decree, 
filed an application for removal of attachment, and 
one of the grounds taken by them was that the 
application for attachment was barred by limitation. 

The trial Court, without coming to any decision 
on the merits, held that this contention was correct 
and removed the attachment. The attaching creditor 
has now come to this Court in revision. 

Two main objections have been taken to the 
order passed by the trial Court. ‘The first is that the 
respondent not being parties to the original decree 
were not entitled to question the right of the Chettyar 
Firm to attach under that decree, and the second 
objection is that the finding on the point of limit- 


ation is. wrong. 
The procedure to be followed when applications 


for removal of attachment are made is laid down in 
Rule 58 and the following Rules of Order XXI of 
the Code of Civil Procedure. 2 

Under Rule 59 “The claimant or objector must 
adduce evidence to show that at the date of the 
attachment he had some interest in, or was possessed 
of, the property attached”, and under Rule 61 
“Where the Court is satisfied that the property was, 
at the time it was attached, in the possession of the 
judgment-debtor as his own property and not on 
account of any other person, or was in the possession 
of some other person in trust for him, or in the 
occupancy of a tenant or other person paying rent 
to him, the Court shall disallow the claim.” 

It dose not come within the scope of the enquiry 
to decide whether the attaching creditor had the 


right to execute the decree, and there is considerable © 


force in the contention that the respondents should 
not. have been refused the order they asked for 
merely because the application in execution was 
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lime-barred. But apart from this, it seems to me 
clear, on the face of the record, that the application 
in execution was not time-barred at all. The trial 
Judge found that it was time-barred because the first 
application in execution was made on the 25th of 
January, 1923, and, according to him, the second 
application was not made until the 18th of Septem- 
ber, 1926. He seems, however, entirely to have 
overlooked the fact that, although execution pro- 
ceedings: were opened on the 25th of January, 1923, 
and no fresh proceedings were opened until September, 
1926, there were several applications made in the 
course of the earlier proceedings. The first attempt 
in those proceedings appears to have been 
infructuous. 

On the 21st of July a fresh application was made | 
for arrest of the judgment-debtor. This arrest does 
not seem to have been effected, and on the 26th of 
November, 1923, the diary of the proceedings shows 
that the decreé-holder’s advocate was heard as to 
whether the judgment-debtor should be arrested. 
On the 3rd of December, 1923, the diary shows that 
the decree-holder again applied for arrest of the 
judgment-debtor and for attachment of certain 
property. The Judge refused to arrest the first judg- 
ment-debtor but issued a warrant of attachment 
against the property of the 2nd judgment-debtor. 

On the 26th of January, 1924, a sale proclamation 
was issued bat the sale did not take place, as an 
application was made for removal of attachment. 

Under the provisions of Article 182 (5) of the 
Limitation Act, the period of three years runs, 
‘‘where the application next hereinafter mentioned 
has been made, from the date of applying in accord- 
ance with law to the proper Court for execution, or 
to take some step in aid: of execution of the decree 
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or order.” This Article does not prescribe that the 
application must of necessity be in writing. 

On the 3rd of December, 1923, the decree-holder 
applied for the arrest of the 1st defendant and for 
attachment of the house of the 2nd defendant. 
The. application was considered on its merits and was 
actually granted as regards the second prayer. It 
seems to me that that this is a sufficient application 
within the meaning of the Article. , 

In the case of A. A. Adinmuthu Pille v. Adiappa 
and one (1), it was held ‘‘that, even where there is 
no actual application on the record, such an appli- 
cation may be presumed in cases where the order 
made in execution is of such a nature that the Court 
would not have made it except upon an application 
for that-purpose. ”’ 

In this. case the record shows clearly that an 
application was made, and I am of opinion. that 
limitation was thereby saved. 

It is.only in rare cases that this Court will inter- 
fere in revision with orders passed on applications 
made for removal of attachment. The applicant is 
ordinarily referred to the remedy provided for him 
by Rule 63 of. Order XXI of the Code’ of Civil 
Procedure. But there are special circurnstances here 
which justify a departure from the ordinary rule. 
The Court has refused to adjudicate on the claim as 
to whether the property was attachable under the 
provisions of Order XXI, Rule 58 and the following 
Rules, and in coming to its decision on the point of 
limitation, the Court has not really considered the 
law that. is applicable. It has entirely overlooked 
that the opening of execution proceedings is not the 
same thing as the making of an application in 
execution, or the taking of some step in aid of 
=a ee a 
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execution, and has erroneously refused to exercise a 
jurisdiction vested init by law. The petitioner will 
in the circumstances be put: to quite unjustifiable 
hardship if he is compelled to resort to a regular 
suit. Heis, in fact, being denied his right to have 
the matter adjudicated on by the Executing Court. 

I, therefore, set aside the orders passed by the 
trial Court and direct that the application for removal 
of altachment be dealt with on its merits. 

The respondents will pay the costs of the petitioner 
in this Court. 


APPELLATE CIVIL: 


Before Mr. Justice Brown. - 


GUNNU MEAH 
av 


A. RAHMAN.* 


Arbitration—Afplication to file an award and suit to enforce an award, 
distinction between—Second appeal to High Court—Signature by party 
toan award, when estops him from disputing the award—Suit not based 
_on acceptance of award. 

There i is a distinction between an application to file an award and a suit to 
enforce an award. In the latter case, but not in the former, a. second appeal. 
lies to the High Court. 

Nga Hla Gyaw v. Mi Ya Po, (1914-16) U.B.R. Vol. 2, 26—referred to. 

The mere signature by a party to an award does not necessarily in all cases 
estop him from afterwards disputing the correctness of the award, and this is 
especially so when the plaintiff's case is not based on any acceptance of the 


’ award by the defendant in virtve of his signature, 


U Gunawa v. U Pyinnyadifa, 1 Ran. 15—dishtveueskedd, 
N. N. Sen—for the appellant. 
Bhattacharyya—for the respondent. 


BrowN, J.—The appellant, Gunnu Meah, filed a suit 
in the Township Court of Insein for the enforcement 


: _ Civil Second Appeal No: 434 of 1928 from the judgment of the District 
Court of Insein in Civil Appeal No. 22 of 1928. 
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of the terms of an award direcling the defendant to 
convey a certain house to the plaintiff. 

The plaint set forth that the matter was referred 
to an arbitration consisting of Mahomedan elders of 
Insein and that an award was made by them on the 
25th August 1927, 

The defendant, while not denying that the matter 
had been referred to arbitration, pleaded that the 
award was invalid as it had not been signed by all 
the arbitrators and also that the award was bad on 
the ground of misconduct and corruption of the 
arbitrators, 

The written statement did not specify what re 
misconduct and corruption complained of were. 
Evidence was called to show that the arbitrators 
refused to examine two of the witnesses named by 
=< defendant. 

The trial Court held that the arbitrators to whom 
the matter was referred consisted of some 30 persons 
and that only 12 of these persons signed the award. 
The Court, further, held that the arbitrators had 
refused to examine witnesses named by the defendant. 
The suit was therefore dismissed. 

The findings of fact by the trial Court were 
accepted by the lower Appellate Court, which 
dismissed. the appeal ; and the present appeal has been 
filed under the provisions of section 100 of the Code 
of Civil Procedure. 

A preliminary objection. has becn taken on the 
part of the respondent to the effect that no further 
appeal lies. It is contended that there was no. suit 
to enforce an award but that in fact the matter 
before the Court was an application to file an award 
under the provisions of paragraph 20 of the Second 
Schedule to the Code of Civil Procedure. If that 
contention is correct, then no second appeal would lie ; 
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but I do not think that the contention can be upheld. 
The distinction between an application to file an 
award anda suit to enforce an award is pointed out 
in the case of Nga Hla Gyaw and one v. Mi Ya Po 
and four others (1). In the present case the plaint is 
headed “‘ Suit valued at Rs. 86 for enforcing an award ”” 
and ad valorem court-fees have been paid accordingly. 
It is true that at the conclusion of the plaint there is . 
a prayer that the awerd may be ordered to be filed ; 
but the prayer goes on to ask that a decree be passed 
in accordance with its terms for the conveyance ot the 
said house to the plaintiff. The plaint was accepted 
as a plaint in a suit and appears to have been treated as 
such throughout. 

I am of opinion that there was a suit for the 
enforcement of the award before the trial Judge and 
that a second appeal does therefore lie.. But in this 
second appeal questions of fact cannot be raised and it 
has not been contended before me that the findings 
that only some of the arbitrators signed the award 
and that the witnesses were not all examined can be 
challenged. The only point argued on behalf of the 
appellant is that the. respondent signed the award 
himself and is therefore now estopped from challenging 
its validity. 

I have been referred on behalf of theappellantto the 
case of U Gunawa and twoothers v. U Pyinnyadipa (2), 
In that case there had been a reference to arbitration 
and there had been an irregularity in the proceedings 
in that at one of the sittings of the arbitrators when 
witnesses were examined one of the arbitrators was. 
absent. This was the second of the three sittings andno 
objection was taken at the time, nor was it raised in the 
pleadings of the case. It was held: that by continuing 


(1) (1914-16) U.B.R. Vol. 2, P 26. 
(2) (1923) 1 Ran. 15. 
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the proceedings without objection to this irregularity, 
the parties must ~beheld to have condoned the 
irregularity and could not seek to set aside the award 
on the ground of that irregularity. I do not think 
that that decision is very relevant to the present case. 
The whole arbitration in the present case was 
conducted at one sitting. There was no evidence to 
show that the respondent condoned any irregularity 
during the course of the arbitration proceedings. It 
was when proceedings were all concluded and the 
award had been delivered, that his signature wa, 
appended to the award. It was stated in U Gunawa’s 
case “a party having knowledge of an irregularity 
cannot lie by without objection and take his chance 
of an award in his favour and then, when he finds 
that the award has gone against him, seek to set it 
aside on the ground of the irregularity to which he 
failed to object.” The signature of the respondent 
in the present case was appended when the terms of 
the award were known to him and there was no 
question therefore of his taking-a chance that the 
award would be in his favour. His case is that he 
was practically compelled to sign the award. I am 
not satisfied that his mere signature of the award 
necessarily removes all objection to the irregularity 
in the award. The chief difficulty in the way of the 
plaintiff seems to me to be this, that there is no men- 
tion in the pleadings of the defendant having signed 
the award at all. The suit is based on the award 
itself and not on any agreement by the parlies whereby 
they mutually accepted the award. The question 
therefore of the acceptance of the award by. the 
defendant was not in issue. If both parties to the 
award signed the award after it was delivered it may 
be that a suit could be filed to enforce the terms of the 
award on the ground that there was a definite contraet 
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by the parties by virtue of their signatures; but 
this was not the case for the plaintiff here and I am 
not prepared to hold that the mere signature by a 
party to an award necessarily in all cases estops him 
from afterwards disputing the correctness of the 
award, z 

In all the circumstances of the case I am not 
salisfied that there is sufficient ground for interference. 
I therefore dismiss this appeal with costs. 





- APPELLATE CIVIL. 
Before Mr. Justice Heald: 
MA THAING AND OTHERS 


re 
MAUNG CHIT ON AND OTHERs.* 


; Mort gage redemption suit~—Basis of suit is the mort gage—Suit fails if 


provision of law prevents proof of mortgage—Admission of mortgage by 
one party, how far binlding on others—Amendment of pleadings—Suit 
for redemption cannot be converted into suit for possession on strength of 
legal title, 


The basis of a suit for redemption of a mortgage is the mortgage alleged, 
and if by reason of some provision of law for instance the requisite registered 
instrument the mortgage cannot be proved, the suit must fail. 


Ma Twe v. Maung Lun, 8 L.B.R, 334—referred to. 


In. suit for redemption of a possessory mortgage, the admission of the 
mortgage by one party who had no interest in the property and was never 
in possession as mortgagee, cannot bind other parties who resist the claim 
on the ground that the mortgage required a registered instrument. A 
person cannot be allowed to amend his plaint which was for redempticn of 
a possessory mortgage into one for possession on the strength of his legal 
title. That would be substituting one distinct cause of action for another. 


Ma Shwe Mya v. Mo Hnaung, 4 U.B.R. 30 (P.C.)—referred to. 
Kyaw Din for the appellant. 


HeaLp, J.—Appellants, as mortgagors of a piece of 
land, sued to redeem that land on an allegation that 
they had mortgaged it to the Ist respondent for 
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Rs. 143 on the 28th of May 1923. They said that 
the mortgage was possessory and that they put the 
Ist respondent into possession of the land under the 
mortgage. They joined the 2nd and 3rd respondents, 
who seem to be husband and wife, as being persons 
to whom the Ist respondent had sub-mortgaged the 
land by possessory mortgage, and they also joined the 
4th respondent as being a person to whom the 2nd 
and 3rd respondents had similarly sub-mortgaged the 
land. They claimed to be entitled to redeem the land 
from the respondents for Rs. 143. 

The ist respondent admitted that appellants had 
mortgaged the land to him for Rs. 143 but said that 
he had never been put into possession of the land, 
and that at the time of the mortgage it was in the 
possession of the 2nd respondent. 

~The 2nd respondent said that the land did not 
belong to appellants at all but belonged to one Ma 
Ngwe and her daughter Ma Sein who mortgaged it 
to his parents for Rs. 143-8 on the 12th February 
1880 by a registered deed which he produced. He 
said further that he and his mother Ma Min Thon 
mortgaged the land to the 4th respondent for Rs. 200 
about 1921. 

The 4th respondent said that he received the land 
-on mortgage with possession for Rs. 200 from the 
2nd and 3rd respondents and Ma Min Thon on the 
15th of June 1921, but he does not seem to have 
produced any mortgage deed or documentary evidence 
of the mortgage or to have taken any further part in 
the litigation. 

The trial Court said that because the 1st respond- 
ent admitted appellant’s mortgage it was unnecessary 
for appellants to prove the mortgage and that it could 
be recognised by the Court in spite of the fact that 
the deed by which it was supposed to be effected 
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was unregistered. The learned Judge found that the 
land in suit belonged to persons whom the appellants 
represented, that it was mortgaged by them to the 
2nd respondent and his mother Ma Min Thon, that 
that mortgage was redeemed and on redemption, by 
reason of a partition of the estate to whichit belonged, 
the land passed to the appellant Ma Le as owner, 
that Ma Le then re-moritgaged it to the 2nd respond- 
ent for Rs. 243, that two years later Ma Le redeemed 
it from the 2nd respondent and mortgaged it to the 
ist respondent for Rs: 143 and that appellants were 
entitled to redeem it from the respondents and to 
recover possession of it from them for Rs. 143. 

The 2nd and 3rd respondents appealed against that 


decision on the grounds that the lower Court ought not 


to have recognised appellant’s mortgage which was 
admittedly not effected by registered deed, that the 
admission of the mortgage by the Ist respondent, who 
had admittedly never been in possession of the 
property, could not bind them or prejudice their rights, 


that there was no issue and no evidence that the land 


came to their possession from the 1st respondent and 
that the evidence did not account for their having 
remained continuously in possession of the land for 
about 50 years. - 
- The lower Appellate Court said that in view of 
the fact that the Ist respondent had never been in 
possession of the land, although the mortgage to him 
was alleged to be possessory, his admission of the 
mortgage could not bind the other respondents, and 
that as against those other respondents appellants 
could not be allowed to prove their mortgage because 
it was not registered, and accordingly dismissed 
appellant’s suit. 

Appellants appeal on grounds that the lower Appel- 
late Court was wrong in holding that they could not 
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sue to redeem an unregistered mortgage and ought 
to have held that in equity they were entitled to 
redeem. 


The case is similar to the Full Bench case of Ma 
Twe v. Maung Lun (1) where the learned Chief Judge 
said: ‘The basis of suit for redemption of a mort- 
gage is the mortgage alleged and if by reason of 
some provision of law the mortgage cannot be proved 
it appears to me that the suit must fail.” In this 
case it is clear that the mortgage cannot be proved 
because there was no registered instrument. The 
admission of the 1st respondent, who has now no 
interest in the property, cannct bind the other respond. 
‘ents, and in any case it was not an admission of the 
mortgage on which appellants sued, since it is not an 
admission of a possessory mortgage. The appellant’s 
‘suit for redemption of a possessory mortgage and for 
possession of the mortgage property on the footing 
of redemption of that mortgage was bound to fail 
because they could not prove ais mortgage, and was 
rightly dismissed. 


When the ruling mentioned above was brought 1o 
the notice of appellant’s learned Advocate, he claimed 
that he still .cught, even on second appeal, to be 
allowed to amend his plaint so as to convert his suit 
into a suit for possession on the strength of his legal 
title. The decision of their Lordships of the Privy 
Council in the case of Ma Shwe Mya v. Mo Hnaung 
{2) that “‘no power has yet been given to enable one 
distinct cause of action to be substituted for another” 
is sufficient answer to this claim. 


-The appeal is dismissed. 


(1) (1916) 8 L.B.R. 334. (2) (1921) 4 U.B.R250, 
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PRIVY COUNCIL. 


WEARNE BROTHERS, LTD. (1st Defendants) 


THE RUSSA ENGINEERING WORKS, LTD. 


AND OTHERS (Plaintiffs). 
(On appeal from the High Court at Rangoon.) 


Company—Cont racts before formation for its benefit—Ratification—Acts done 
for company as trust ee—Right to obtain a lease, a chose in action—Trust in 
respect of moveable property how creat cd—Trusts Act (II of 1882), ss. 5,€— 
Agreement of lease with one party for benefit of another party who 
establishes direct relations with landlord, effect of —Non-assignment of 
lease—-Devolution of. liability on party taking over, on cquitable 
principles—Indemnity of a trustee. 

A company cannot be bound by any contract made on its behalf before it 
comes into existence, nor can it, subsequent to its formation, ratify such a 
contract. Butthis need not preventa contracting party under certain circuir.. 
stances from becoming a trustee for the company in respect of an agreement 
which such party has made for the company's beneft. 

A right arising under an agreement with an owner of immoveable property 
to call upon him to execute a lease is a chose in action, andas such moveable 
property. Itis therefore not necessary to have a registered instrument under 
s. 5 of the Trusts Act, in order to hold the benefit of sich an agreement in trust. 
for another, 

Plaintiff-company obtained in their own name an agreement for a long 
lease from the owner of certain premises in Rangoon for the benefit of a motor 
business company about to be formed in Rangoon and which was to be the 
property of, and completely controlled by, the plaintiff-company. This wasin 
pursnance of an agreement between the plaintiff-company and the general 
distributing agents of the motor business. In pursuance of such agreement, 
when the premises were ready for occupation, the mctor company (now formed): 
wentinto possession, made extensive alterations of the premises in conjunction: 
with the owner, and paid the rent direct to the owner. By an oversight there 
was no assignment to the motor company of the agreement for lease. Subse-- 
quently appellants took over from the plaintiff-company the agency of the motor 
company as a going concern, itsassets and liabilities. The sharesfof the motor: 
company held by the plaintiff-company were transferred to the appellants, 

Held, that under the circumstances of the case, the motor company were not: 
the monthly tenants of the plaintiff-company who must be held to be bare. 
trustees of the agreement for lease for the motor company. Having regard 
to the arrangements between the plaintiff-company and the appellants the- 
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former were entitled toa declaration cf indemnity in respect of their liabililies 
under the agreement for lease. 
Judgment cf the High Court affirmed. 


Appeal (No. 152 of 1927) from the decree of the 
High Court (March 22, 1926) in Civil First Appeal 
No. 86 of 1925 reversing the decree of the Court on 
the Original Side (February 13, 1925) in Civil 
Regular No. 405 of 1923. The Russa Engineering 
Works, Limited, instituted the suit for a declaration that 
they were merely trustees for the 2nd defendants, the 
Ford Motors (Burma), Limited, in respect of an agree- 
ment for lease of certain premises in Rangoon and that 
either Wearne Brothers, the 1st defendants who had 
taken over the assets and liabilities of the Ford Motors, 
Limited, or the latter company, were liable to carry out 
the terms of the lease and that one or the other of 
them were bound to indemnify the plaintiffs against 
all liabilities under the agreement for lease. The facts 
of the case are set out in the judgments reported 
below. 

The trial Judge (Young, J.) dismissed the suit on 
the grounds that there was no agreement, and that 
there could not be legally one with the Ford Motors, 
Limited, to take an assignment of the lease, that the 
Motor Company were only monthly tenants of the 
plaintiff-company, that the position of the plaintiff- 
company was not that of a trustee, that there could 
not have been a trust without a registered instrument 
and that the Ist defendants did not take over the 
‘burden and benefit of the lease. 


. Plantiff-company appealed, 
- Ormiston for the appellants. 
Paget for the Ist respondents. 
The High Court (Rutledge, C.J., and Maung Ba, J.) 
allowed the appeal. : 
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The judgment of the High Court, delivered by 
Rutledge, C.J., is as follows :— 

This is an appeal from the judgment and decree 
of this Court on the Original Side dismissing the 
plaintiff-appellant company’s suit. 

As the facts of the case are somewhat complicated, 
it seems desirable to set out in some detail the 
circumstances leading up to the present suit as we do 
not find ourselves in agreement with the learned triaj 
Judge in the legal inferences which he draws from 
those facts. 

Dodge and Seymour (India), Limited, of which 
Mr. J. L. Chidsey was the Managing Dircgtar, were the 
distributing agents of Ford Motors (Canada) Limited, 
for India, Burma and Ceylon. 

In May 1920, a Calcutta frm named Kilburn and 
Company (the Managing Agents of - the~ plaintiff- 
appellant company) enterediinto an agreement with 
Mr. Chidsey, whereby the selting agency for Burma 
was secured, and in pursuance of this agreement 
Kilburn and Company caused a new private company 
called Ford Motors (Burma) Limited, to be incorporated . 
of which Kilburn and Company were the Managing 
Agents and held one share, all the other shares being 
held by the plaintiff-appellant company. Ford Motors 
(Burma) Limited were registered at Rangoon on the 
10th of July 1920, As we have seen, it was the 
property of, and completely controlled by, the plaintiff. 
appellant company through their Managing Agents 
Kilburn and Company. Prior to this, on the 20th of 
April 1920, the plaintiff-appellant company obtained 
an agreement for a lease for 20 years from Mr, N.M. 
Cowasjee of Rangoon of certain premises in Judah 
Ezekiel Street, Rangoon, and in consideration of an 
agreed rent, Mr. Cowasjee agreed to erecta building 
suitable for the motor business upon the premises 
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Mr. Whitby oi Kilburn and Company and 
Mr. Chidsey depose that it was a term of the agreement 
whereby the Burma Agency for the sale of Ford 
Motors was sceured, that the Judah Ezckiel Street 
premises should be handed over to the new company, 
Ford Motors (Burma) Limited, for the purpose of their 
business, that the buitding when completed was 
handed over to the Ford Motors (Burma) Limited, 
who entered into possession in September 1920, paid 
the rent direct to Mr. Cowasjee, made extensive alter- 
ations in the building and remained in occupation of 
the premises till November 1923; and that by an 
oversight no assignment of the agreement for lease 
was ever made by the plaintiff-appellant company to 
the second respondents, Ford Motors (Burma) Limited. 
But the plaintiff-appellant company contend that they 
held the agreement as trustees for the second respond- 
ents. The oversight is easily understood as at this 
time the interests of the plaintii-appellant company 
and second respondents were identical, both being 
artificial persons controlled by the same hand, namely, 
Kilburn and Company. 

The learned trial Judge has, we consider, rightly 
held that as the company were not in existence in 
May 1920 when an agreement was entered into be- 
tween the plaintiff-appellant company and Mr. Chidsey, 
they could not be bound by it, and that he could 
not presume subsequent ratification of the contract 
by the second respondents from their conduct. 
The learned trial Judge infers from the above 


facis that the plaintiff-appellant company could not 


in law be trustees for the second respondents and 
that the second respondents must be held to be 
monthly tenants of the plaintiff-appellant company 
by reason of section 106 of the Transfer of 
Property Act. . 
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We can find nothing in the circumstances already 
set out to justify us in presuming that the relation 
of landlord and tenant was ever established between 
the plaintiff-appellant company and the second respond- 
ents and without such relationship the Court can- 
not presume that the second respondents are monthly 
tenants. 

According to the evidence the plaintiff-appellant 
company never paid rent for the premises and never 
entered into pgssession of them. The second respond- 
ents never attorned tenants to the ‘plaintiff-appellant 
company and never paid them rent. They entered 
into possession of the premises as soon. as they were 
completed. They had them altered to their satisfaction 
and they paid the rent to the owner, Mr. Cowasjee, 
direct. It seems clear that the relation of landlord 
and tenant never subsisted between the plaintiff- 
appellant company and the second respondents. © 

With regard to the question whether the plaintiff- 


. appellant company in law could be regarded as bare 


trustees on behalf of the second respondents, it 
cannot be suggested that the subject of the alleged 
trust was the Judah Ezekiel Street premises as the 
plaintiff-appelfant company had no legal interest in 
these premises as they had no lease. All that they 
had got under their agreement was the right to call 
upon the owner to execute a lease and on his failure 
to do so the right to sue him for specific performance. 
This right was a chose in action and as such moveable 
property. This moveable property became vested in 
the plaintiff-appellant company as soon as the agree- 
ment with Mr. Cowasjee was signed on the 20th of 
April 1920 and was so vested when it became the 
self-constituted trustee. We are therefore of opinion 
that there is nothing in section 5 of the Indian 
Trusts Aci, which would prevent the plaintiff-appellant 
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company from holding the benefits of the agreement 
of the 20th Of April 1920 in trust for the second 
respondents, and with respect to the agreement 
whereby the Ford Motors Agency for Burma was 
obtained in May 1920, we consider ourselves justified 
in holding that a trust was created within the meaning 
of section 6 of the Indian Trust Act. 

We shall now consider the first respondents 
position in the matter. They are a company incorpo- 
rated and carrying on business at Singapore, For 
the reasons set out in Mr. Chidsey’s letter of the 
27th of July 1921 the first respondents entered into 
negotiations with Kilburn and Company to take over 
the Burma Agency of Ford Motors from the plaintiff- 
appellant company. And Mr. T. J. B. . Wearne, 
Managing Director of the first respondent-company, 
after visiting Rangoon went to Calcutta to negotiate the 
transfer. On the 27th August 1921, it appears 
from Exhibit K that Mr. Smith, plaintiff-appellant 
company’s manager, sent aiong with that letter certain 
enclosures, amongst others “copies of two leases,”’ 
and from Mr. Wearne’s letter (Exhibit B) of the same 
date it would seem that these copies, wrongly termed 
leases, must have been the agreement for a lease of 
the Merchant Street properties which appears last in 
the file of the plaintiff-appellant company’s exhibits, and 
Exhibit J, the agreement with Mr. Cowasjee dated the 
20th of April 1920, In Exhibit B Mr. Wearne states 
that ‘We are prepared to take over Ford Motors 
(Burma) Limited, Rangoon, as a going concern on 
the following terms,’’ and he sets out 15 heads. The 
7th head is Merchant Street property and the 8th 
head is Judah Ezekiel Street property. From the copy 
supplied Mr. Wearne must be taken to have known 
at the time when he wrote this letter or shortly after 
that the agreement for lease of the Judah Ezekiel 
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Street property was in the name of the plaintiff- 
appellant company and not in the name of the 
second respondents. Mr. Wearne left Calcutta shortly 
alter this and appointed Mr, Chidsey by a power of 
attorney to act for him. The plaintiff-appellant com- 
pany’s answer to Exhibit Bis dated the 2nd Septem- 
ber 1921 (Exhibit C), In it the plaintiff-appellant 
company states :— 

“It is necessary in the first place to record that the propesal 
is one to take over from the Russa Engineering Works, Limited, 
and from our firm the whole of the shares of the Private Limited 
Company Ford Mctors(Burma) Limited, of which, in the event of 
the proposal being accepted, Messrs. Wearne Brothers, Limited, 
would then ke the sole proprietors. The various terms enumerated 
constitute the method by which the value of such shares is to be 
ascertained. : 

“ Messrs. Kilburn & Co., in the event of the deal going 
through, resign the Managing Agency of Ford Motors (Burma) 
Limited. 

‘It is understood that the entity of Ford Motors (Burnia? 
Limited, as a comrany will not be affected. ” ; 


Of the various 15 heads set out in Mr. Wearne’s 
letter (Exhibit B), a large number including No. 8 the 
head referring to the Judah Ezekiel Street premises, 
has been confirmed, that is to say, in respect of these 
heads the parties had come to a definite agreement. 
With regard to other heads, negotiations went on for 
a considerable time; but none of the subsequent 
correspondence indicates any attempt on the part of 
either party to resile from the position that the 
Merchant Street property and the Judah Ezekiel Stree, 
property were both to be items which were to pass 
from the management and control of the plaintiff- 
appellant company to the management and control of 
the first respondent company. (See the first respond- 
ent company’s letter dated the 17th September 1921, 
Exhibit R). On considering the position of both 
parties at the end of August 1921, no other course 
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was possible. The plaintiff-appellant company were 
anxious to sell their Burma Agency carried on through 
the second respondents; and it would be in the last degree 
unlikely that while parting with the agency they would 
still retain their liability in respect of premises not 
occupied by themselves or of any use to them in their 
business ; and it is also in the last degree unlikely that 
the first respondent company would take over the 
Burma Agency while the Merchant Street premises 
were still unbuilt, leaving it possible for the plaintiff- 
appellant company to turn them out ata short notice 
and so bring their business operations to a_stand- 
still. 

A point of some importance is that Exhibit J, the 
agreement for lease of the premises in question, was 
in the first respondent’s hands at the time when the 
dispute arose between the parties in 1923 and must 
have been handed over.to them when Kilburn and 
Company relinquished the Managing Agency of the 
second respondents. 

In these circumstances we cannot accept the 
evidence on the first respondents’ behalf alleging that 
_they thought that Exhibit J was in the secoud respond- 
ents’ name. From the copy of the agreement sent to 
_ Mr. Wearne on the 27th of August 1921, the first 
respondents must have known that the agreement was 
in the plaintifi-appellant company’s name, but they 
must have satisfied themselves that the plaintiff- 
appellant company held the benefits of that agreement 
in trust for the second respondents. 

A fucther point to be considered is whether sec- 
tion 130 of the Transfer of Property Act renders this 
transfer of the rights and liabilities under Exhibit J 
invalid. In our opinion there has been a valid assign- 
ment within the meaning of this section by Exhibit C 
read with Exhibit B and by the delivery of Exhibit J 
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to the transferee, which is a clear indication that a 
transfer was intended. 

For the purpose of our present fdecision, we need 
only deal with the 4th and 5th issues fixed by the 
learned trial Judge. We would answer the 4th issue 
in the affirmative. ; 

In answer to the 5th issue we consider that Exhi- 
bits B and C constitute an agreement whereby the 
first respondents agree with the plaintiff-appellant 
company to take over the burden and benefit of the 
agreement for lease, Exhibit J, and that in doing so 
they were not acting in the belief or on the represent- 
ation of the plaintiff-appellant company that the second 
respondents were lessees of the premises in suit. We 
consider that the first respondents are bound by that 
agreement. 

In these circumstances we allow the appeal and 
set aside the judgment and decree appealed from. 
There will accordingly be a declaration that the first 
respondent-company should cause the plaintitf-appel- 
lant company to be indemnified against all liabilities 
under the agreement for lease. There will be a decree 
for the payment by the first respondents to the plain- 
tiff-appellant company of Rs. 3,000 being rent..paid 
for April, May and June 1923, and a declaration that 
the first respondents are liable to reimburse the plain- 
tiff-appellant company all sums which the plaintiff- 
appellant company may thereafter have paid, or shall 
pay to the landlord Mr. N. M Cowasjee under the 
agreement for lease or any lease entered into pursuant 
to the terms thereof. ; 

The plaintiff-appellant company are entitled to costs. 
both in this Court and in the trial Court against first 
respondent-company only. We allow 20 gold mohurs 
additional costs. Failing agreement appellants’ costs 
of the Calcutta commission to be taxed. 
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From this judgment Wearne Brothers, Limited, 
appealed to His Majesty in Council. 
1928, Nov. 8. Sir George Loundes, K.C. and Kenelm 


Digby for the appellants. 
Dunne, K.C. and Leach for the 1st respondents. 
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December 14. The judgment of their Lordships ¢_ Works, 


was delivered by— 


Lorp SHAw.—This is an appeal from a decree of 
the High Court of Judicature at Rangoon in its 
Appellate Jurisdiction, dated the 22nd March, 1926, 
allowing an appeal by the respondents from the 
decree of that Court on the Original Side dated the 
13th February, 1925. 

The point in the appeal is whether the ‘first 
respondents are entitled to claim indemnity from the 
appellants against the burden of a certain agreement 
of lease dated the 20th April, 1920, between one 
Cowasjee and the first respondents, The Russa 
Engineering Works, Limited. 

In the opinion of the Board the judgment of the 
Appeal Court is entirely correct. 

The brief narrative will show how the matter 
stands. The agreement for lease was dated the 20th 
April, 1920. It wasas stated from Cowasjee to The 
Russa Engineering Works, Limited, the first respond- 
ents to this Appeal. The form of the lease or 
proposed lease was in the schedule appended to the 
agreement.* Briefly stated, it provided for a lease for 
20 years from the Ist September, 1920, of certain 
blocks suitable for business premises in Rangoon. 
The rent was Rs. 1,000 during the first ten years and 
Rs. 1,500 during the remaining ten years. Part of 
the premises was that which is the subject of this 
appeal, namely, the premisesin Judah Ezekiel Street, 
Rangoon. Then, the agreement for lease having been, 
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1928 as stated, dated the 20th April, cn the 10th Jrly, 


WEARNE 2 a ody £ : 
See 1920, a companycalled Ford Motors (Burma) was 


Lap. incorporated. This was done in pursuance of the 
Uv 


THE Russa Engineering Company’s desire to obtain the 
Ae Ford Agency for Burma. The Russa Company held 
inc Works, all the shares of the Ford Motors (Burma), except 
Axo otHers. Oe, and one of the conditions of the incorporation 
was that the Russa Company should make over the 
Judah Ezekiel Street premises to the Ford Motors. 
As the trial Judge observed, the Russa Company 
faithfully carried out its bargain and made over the 
premises to the Ford Company. So matters stood 
for about a year. During that time the Ford Motor 
Company developed the Judah Ezekiel Street property, 
making extensive alterations, paying the rent to the 
landlords, and acting just as possessors with full title 
would have acted, but no assignment of the agree- 
ment for lease of the property was ever in fact 
made tothe Ford Mctor Company. . | 

Then on the 27th August 1921, occurred the 
transaction of the following kind. The managing 
director of Wearne Brothers, the appellants, addressed 
a letter to the Ford Motors, Limited, stating that 
they “ were prepared to take over the Ford Motor 
Company as a going concern on the following terms. ” 
There follows the enumeration cf the assets taken 
over, including spare parts, machinery, tools, etc., and 
item 8 is as follows :— 

“Judah Ezekiel Street property, lease for ten 
years, April 20th, 1920, at Rs. 1,000 per month, and 
‘afurther ten years at Rs. 1,500 a month.” There 
can be no reasonable doubt that this language was 
employed so as to take up all rights under the 
agreement for lease of the Judah Ezekiel Street 
property. It remains only to consider whether that 
bargain was complete. 
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It was argued for the appellants that was nof, 
the reason being*thefétlowing sentences occurring in 
the letter to Mr. Chidsey aftermentioned, of date 2nd 
September, 1921, acknowledging receipt of the offer, 
going over the various items and inter alia expressly 
confirming Item 8 and adding :— ‘‘We are sendinga 
copy of this letter to Messrs. Wearne Brothers, 
Limited, Singapore. Their letter wili be placed before 
the company’s directors at their meeting on Tuesday 
next for consideration and approval with or without 
modification or refusal, as the case may be. We will 
let you know their decision in due course.” The 
state of Messrs. Wearne’s information appears from a 
letter written by the Russa Engineering Company to 
Mr. Wearne on the 27th August, 1921, in which was 
enclosed a copy of the agreement for lease alrcady 
mentioned. A further document bearing the same 
date, 27th August 1921, was a power of attorrey 
granted by Wearne in favour of Mr John L. Chidsey, 
the first head of the power being ‘‘to negotiate for 
the purchase of and to purchase as a going concern 
the business now carried on in Rangoon under the 
name of The Ford Motors (Burma) Limited, or of any 
other business having the agency in Burma for Ford 
Motor Cars and of all or any of the assets thereof.” 

These three documents would seem to demen- 
strate full knowledge of the circumstances of the 
purchase and in particular at least the intenticn 
when acquiring the shares of Ford Motors Limited 
to acquire the shares of a Company possessed not 
only of the business but the premises of Judah 
Ezekiel Street in which the business was for the time 
carried on and upon which the Russa Engineering 
Works and Ford Motors had made large expenditure. 

The argument before the Board was, however, 
that the whole of this transaction was left in the air. 
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It remained inchoate, so it is argued, for this reason, 
that a promise was given that the proposal as inter- 
preted in the above letter of the 2nd September, 
1921, was to be submitted for consideration and 
approval by the Russa Engineering Company's 
directors with an intimation “‘we will let you know 
our decision indue course.” There, it was submitted, 
the matter was left, and no intimation was sent of 
the kind required. 

This is an entire mistake in fact. On the 7th 
September, 1921, the following letter was written :— 


CatcuTta, 7th September, 1921. 
“ Messrs- WEARNE Bros., Ltd., 
“ Singapore, F.M.S. 
“ Dear Sirs, 


Re Ford M otors (Burma), Ltd. 


“This serves to inform you that, at the meeting of the Direc- 
tors of this Company held in this office on Tuesday, the 6th 
instant, the correspondence between ourselves was considered, 
and the Icllowing is entered in the minutes of the meeting :— 

““* Considered correspondence with Messrs. Wearne 
Brothers, Limited, who have made an offer to purchase the shares 
of Ford Motors (Burma),Limited, cn certain terms contained in 
their represeniative’s letter dated the 27th August, 1921. 
Considered draft of Managing Agents’ reply dated 2nd Septem- 
ber, which was apprcved and confirmed.’ 

“This information has been rassed onto Mr. J, L, Chidsey 


for his information. 
“Yours faithfully, 


“THe Russa ENGINEERING Works, LTD. 
“ (Signed) Kinsurn, 
“Managing Agents,” 
The argument is thus answered. The facts speak 
for themselves. 
On the other points of detail their Lordships are 
in concurrence with the opinion expressed by 
Rutledge, C.J., in the High Court. . 
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Their Lordships will humbly advise His Majesty 1928 
that the appeal be refused with costs. Gaanes 


Solicitors for appellants : Stoneham & Co. SES 
Solicitors for respondents No. 1: Cutler, Alling- ve 
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BURMA OIL COMPANY, LIMITED. me 


(On Appeal from the High Court at Rangoon.) 


Landlord and Tenant— Lease of oil sites—Royalties payable on oil won— 
Lessor’s right to natural gas—Construction of lease—Transfer of 
Froperty Act (IV of 1882) s. 108 (0). 

The appellant, owner of oil sites and and grantee from Government of the 
right to win oil therefromjleased the sites andthe right to win oil to the 
respondents for 25 years, and they agreed to pay foyalties on oil won by 
them. In sinking wells which did not produce in commercial quantities, 
the respondents found natural gas. They tapped the gas by pipes, and for 
six years used it for theirown purposes. 

Held, that the appellant was not entitled to compensation by the 
respondents for the gas so taken, since (1) that right was not included in th, 
right to royalties upon the oil won; and (2) the lease, on its trua 
consiruction, was not merely a lease for the purpose of winning oil and the 
appellant had no property in the oil, conseqrently the respondents were 
entitied 7o reduce into possession and use the gas provided they did so without 
injary to the leased property : that view was inconsistent with the Trnnsfer 
of Property Act, s. 108 (0). 

It was not necessary to decide whether the Upper Burma Land Revenue 
Regulation, s. 31, reserves to the Government the right to natural gas. 

Decree of the High Court affirmed. 


Appeal (No. 25 of 1928) from a decree of the 
High Court in its Appellate Jurisdiction (January 18, 
1927) reversing a decree of the Court in its Original 
Jurisdiction. 





* PRESENT .—LorD HalILsHaM, L.C., LORD CARSON and SIR CHARLES 
SARGANT. : 
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The appellant, who had leased to the respondents 


U Po N, oer three oil sites, brought against them in the High 
Bee Om Court.a suit claiming compensation for natural gas 


COMPANY, 
LIMITED. 


Which the respondents had obtained from one of the 
sites and had used for their own purposes. 

The facts appear from the judgment of the 
Judicial Committee. 

By the lease dated June 5, 1918, the appellant 
leased to the respondents “his oil well sites Nos. 3993, 
3978, 3995 and the right to win oil therefrom for a 
period of 25 years from date hereof”, and agreed 
that during the lease they should have possession of 
the said oil sites, The lessor covenanted as to the 
validity and maintenance of the Government grants 
of the right to win oil; and the lessees agree to 
begin to drillin six months, but they were to be sole 
judges whether the quantity of oil produced rendered 
the continuance of workadvisable. The lessees agreed 
to pay royalty at the rate of 8 annas for every 100 
viss of oil produced by them from the sites. Thelessor— 
agreed to allow the lessees, their agents, drillers, etc., 
free access upon the well sites “for any of the 
purposes of this lease.” 

The trial Judge (Das, J.) held that the right to 
royalty upon the oil involved a right to compensation 
forthe gas taken, and ordered an inquiry as lo the 
amount of the compensation. 

Upon appeal the decision was reversed and the suit 
dismissed.* The learned Judges (Rutledge, C.J. and 
Brown, J.) held that oil upon which royalty was payable 
did not include gas. They said that the plaiatiff’s 
advocate had admitted that the plaintiff was not owner 
of the gas at the date of the Government grantor of the 
lease, and they held that the Oil Fields Act, 1918, 
and the rules thereunder, did not enlarge his rights; 








~ * Reported at 5 Ran. 133—Ep. 
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and accordingly that “the ownership of natural gases, 
so far as ther are capable of ownership, remained in 
the Government.” 

1929, Feb. 4. Dunne, K.C. and Pennel! for the 
appellant. Having regard to Barnard etc. Oiland Gas 
Co. v. Farquharson (1), the appellant concedes that 
the right to a royalty on the oil won did not carry a 
right to be paid for gas obtained. The appellant was 
however entitled to compensation. As owner of the 
sites he was entitled to all the profits and rights in the 
land save so far as the Government, in the right of 
conquest, had reserved them io itself. The effect of 
Upper Burma Regulation, IIT of 1389, sections 23, 27 
and 31 is te recognize private ownership in lands other 
than “state lands” and though under the Regulation 
and the Oil Fields Act, 1918, the right {to oil isreserved 
to the Government there is no reservation as to natural 
gas. The lessor did not grant the respondents the right 
to the gas, and the right remained in the appellant. 
Every invasion of a right of property, whether corporeal 
or incorporeal gives a right of action against the 
invaders: Mansell v. Valley Printing Co. (2). Having 
regard to the provisions of the lease it clearly was merely 


159 


1929 
U Fo NAING 
UV. 
BURMA OIL 
COMPANY, 
LimitvEp. 


for the purpose of winning oil, and by the Transfer™ 


of Property Act, 1882, section 108 (0) the lessee was 
not entitled to use it for any other purpose. [Reference 
was made also to the Upper Burma Land Revenue 
Manual, 1900, page 227.] 

Clement Davies, K.C., and Gordon Brown for the 
respondents. The lease gave the respondents the 
right to possession of the oil sites; and they were 
entitled as against the appellant to reduce the gas 
into possession. Owing to the nature of the gas there 
was no property in it until it was reduced into 





(i} [1912] A.C. 868. ~ —.— (2) [1908] 2 Ch. 441, 446. 


160 


1929 
U Po Nainc 
v. 
Burma OIL 


CoMPANY, 
LIMITED. 


INDIAN LAW REPORTS. [ VoL. VII 


possession ; any adjoining owner could have tapped 
it. Even it the lease was merely for the purpose of 
winning oil, the respondents were entitled to any 
ancillary profit which arose in process of doing so: 
Robinson vy. Milne (1). 

Dunne, K.C., replied. 

The judgment of their Lordships was delivered 
by— 

Lorp HaitsHaM, L.C.—This is an appeal from 
the High Court at Rangoon, Appellate Jurisdiction, 
which reversed a decision of the Court of first instance 
in favour of the present appellant, who is the plaintiff 
in the action. 

The action is brought to recover compensation for 
the use by the respondents of a quantity of gas which 
had been taken by the respondents from a certain oil 
well site of which they were in possession under a 
jease granted by the appellant. It appears that in 
Upper Burma, under the Upper Burma Land and 
Revenue Regulation of 1889, the right of private 
ownership in land is recognised, but it is expressly 
provided in section 31 that the right to all minerals, 
coal and earth oil, shall be deemed to belong to the 
Government, and the Government shall have all powers 
necessary for the proper enjoyment of its right thereto. 

The facts proved are, that the appellant was before 
the year i912 in possession of oil well sites in Upper 
Burma. By a grant dated the 25th April, 1912, after 
reciting the fact that the appellant was in possession 
of the well site in question, the Government granted 
to the appellant a right to win and get earth oil from 
the said well site in such manner as he or his assignees 
might think fit and to dispose of all earth oil to be 
gotten therefrom subject to the payment of a royalty 
to the Government. 

- (1) [1884] 53 L.J.Ch, 1070, 
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By an indenture dated the 5th June, 1918, the 
appellant granted a lease to the respondents for a 
‘period of 25 years, and the question to be determined 


turns very largely upon the construction to be placed 


upon that lease. The lease recites that the appellant 
is the owner of certain oil well sites including the one 
now in question, and that he has obtained from the 
Government a grant of the right to win oi] from the 
said oil well sites ; and it proceeds to declare that the 
appellant hereby leases to the respondents his oil well 
sites and the right to win the oil therefrom for a 
period of 25 years from the date thereof. By clause 
2 the indenture provides that during the period of the 
lease the said oil well sites and the grants for the 
~same shall be made over tothe possession of the 
lessees and the said possession shall not be withdrawn 
by the lessor. By clause 9 the lessees agreed to pay 
royalty at a fixed rate upon the oil won by them, 
After the execution of the indenture, the respondents 
proceeded to sink wells for the purpose of obtaining 
‘oil upon this site as well as others included in the 
lease. Nooilin any commercial quantity was obtained, 
but gas came from the well so drilled, and the re- 
spondents gave up the search for oil and by pipes 
were able to enclose the gas and use it fer their own 
purposes in and about the neighbourhood of the site. 
After this had been going on for some six years, the 
appellant brought this action claiming compensation 
for three years’ user of the gas so taken. The Tria] 
Judge reached the conclusion that on the construction 
of the lease it was clear that oil included gas, and 
accordingly he held that since the respondents had 
agreed to pay a royalty on oil taken from the site, they 
must pay compensation for the gas which they had used, 

In the appellate Court that decision was reversed. 
The Court held that the Trial Judge was wrong in 


11 
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thinking that oil included gas, and they came to the: 
conclusion that the appellant had no property in the 
gas, and on that ground they decided that he could 
not claim compensation for its use by the respondents. 
In their Lordships’ opinion it is quite clear that oil. 
does not include gas, and, therefore, that the decision 
of the Judge of first instance cannot be supported on. 
the ground upon which it is based. 

Before their Lordships’ Board, Mr. Dunne, for the 
appellant, argued that the lease of June, 1918, upon 
its true construction was merely a lease to the respond. 
ents of the right to win oil from the site, and he 
argued, therefore, that any gas which was obtained in 
the course of that operation and any gas which was. 
obtained from the site after that operation had been 
given up was the property of the appellant, and that 
if the respondents chase to make use of it, they must 
pay compensation for that use. In their Lordships’ 
Opinion this is to place far too narrow a construction 
upon the terms of the indenture of lease. That 
indenture in terms expressly recites the ownership of 
the sites and of the grant as being two separate 
things and proceeds in its terms expressly to lease 
to the respondents both the sites and the right to 
win oil therefrom and to transfer to the respondents 
the sites well as the grant of the right to win oil 
from them. In their Lordships’ judgment the res- 
pondents were from the date of that indenture in 
possession of the site itself and not merely holders 
of the Government grant. In those circumstances it 
seems to their Lordships clear that unless it can be 
said that the gas was always the property of the 
appellant, it never became his property at any materiat 
date. No authority could be produced for the view 
that gas under the soil before it had been tapped or 
released was the property of the appellant, and it 
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seems to their Lordships difficult to reconcile any 
such view with the well-known atithorities as to under- 
ground water not flowing in any defined channel. No 
doubt it is true that the gas could be reduced into 
possession, and when redyced into possession it became 
the property of the person who had so reduced it, 
But in their Lordships’ judgment the gas was not 
reduced into possession by the appellant but by the 
respondents who had dug the well and who took the 
gas as-it came out of the well and used it. This 
seems to be sufficient to dispose of the case without 
discussing whether or not section 31 of the Upper 
Burma Land and Revenue Regulation on its true con- 
struction reserves the right to gas to the Government 
as seems to have been the view of the Courts below. 

A further argument was based upon the provisions 
of section 108 (0) of the Transfer of Property Act, 
1882, which provides that the lessee of property must 
not use the property for a purpose other than that for 
which it was leased. In their Lordships’ judgment it 
is not necessary exhaustively to discuss the limits of 
that provision, but there seems to be nothing incon- 
sistent with its terms in the use of gas which is neces- 
sarily set free by rerson of the sinking of the oil well 
for the respondents’ own purposes without doing any 
damage or any injury to the property leased. 

For those reasons their Lordships are of opinion 
that the appeal fails, and should be dismissed with 
costs, and they will humbly advise His Majesty 
accordingly. 


Solicitor for appellant: J. E. Lambert. 
Solicitors for respondents: Linklaters & Paines. 
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=o “ APPELLATE CIVIL. 


Before Mr. Justice Pratt. 


MA FATIMA aND OTHERS 
Vv. 
MOMIN BIBI anp oruers,* 


Valuation of administration suits—Jurisdiction of Court— Plant iff's share 

determines jurisdiction and valuation—Suits Valuation Act (VI of 1887), 

s. 8.—Courd. Fees. Act (VII of 1870), s. 7—Document duly proved before and 

endorsed by Commissioner—Admissibility in evidence in Court without 

Court’s endorsements—Civil Procedure Code (Act V of 1908), O. 13, r. 4— 
Presumption as to co-owner’s possession of undivided property. 

In an administration suit, the value of the suit both for the purposes of 


‘court-fees and jurisdiction is the amount at which the plaintiff values his share 


and not the value of the entire estate. The svit falls under s. 8 of the Suits 
Valuation Act, court-fees are Zpayable ad :alorem and the suit is not of any of 
the classes referred to in the Court Fees Act, s. 7, paragraphs 5, 6, 9 and 10 


(d). 


Rajani v. Rajabala, 52 Cal. 128 ; Ranjit Sahi v. Qasim, 2 Pat, 432; Velu v- 
Kumara, 20 Mad. 289 ; Wajih-ud-din v. Waliuliah, 24 All. 381—veferred to. 

A document which is duly proved and put in before the commissioner 
appointed to take evidence, who endorses it as an exhibit and initials and dates 
it and which is received by the Court without any objection by a party becomes 
part of the record, and is evidence, notwithstanding the fact that the trial Court 
did not endorse it in the manner required by O. 13, r, 4 of the Code. 

Sadik Husain Khan v. Hashim Ali Khan, 38 All, 627 (P.C.)—referred to. 

There is ordinarily a presumption that a co-owner in possession of . 
undivided property is in possession on behalf of all the co-heirs. 


Hari Pruv. Mi Aung Kraw Zan, 10 L.B.R. 45—referred to. 
Sanyal and S. Mikerjee for the appellants. 
A. C. Mukerjee for the Ist respondent. 
Lutter for the 3rd respondent. 
Pratt, J.—Plaintiff Mariam Bibi sued for parti- 
tion, accounts, and her share of the estate of her 


deceased grand-father Khoda Bux Khan. The suit 
was valued at Rs. 2,000 for the purposes of court 





rr 
* Special Civil Second. Appeal No. 69 of 1928 (at Mandalay) from the 
judgment of the District Court of Mandalay in Civil Appeal No. 122 of 1927. 
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fees, being the estimated value of her share, but for 
purposes of jurisdiction at Rs. 22,000 being the 
value of the whole estate. 

The District Judge, to whom the plaint was 
presented, returned it for presentation to the Sub- 
divisional Court, and the suit was tried in that Court. 

It is now contended that the Subdivisional Court 
had no jurisdiction and that the value fer the 
purposes of jurisdiction is the value of the whole 
estate. 

Reliance is placed upon the Calcutta case of 
Rajani Kanta Bag v. Rajabala Dasi (1), where it is 
definitely laid down that ordinarily a suit for par- 
tition is triable by the Court which is competent to 
try a suit valued at the entire value of the property 
and not the subject matter of the share, which is to 
be partitioned. 

This ruling, however, was referring to partition 
suits by Hindus, who are entitled to joint possession, 
as is clear from the sentence : ‘“ But it seems to us 
that in the present case, the plaintiff had to establish 
his title and had to establish his right to joint 
possession, which was denied, before he could seek 
partition of the property in suit.” 

The parties in the present appeal are Mahommedans 
and the suit is not strictly a suit for partition of an 
undivided family estate, but in reality is a suit for 
a share of inheritance. 

I would aiso remark that an important part of 
the Calcutta ruling dealing with the case shown by 
the Vakil showing cause is apparently incorrectly 
reported and I find it unintelligible. 

The Patna case of Ranjit Sahi v. Maulavi 
Muhammad Qasim (2) cited by the advocate for 


(1) (1924) 52 Cal. 128. - (2) (1923) 2 Pat. 432. 
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appellants is against his contention, for it is there 
laid down, thatythere is a distinction between suits 
for partition pure and simple, where the plaintiff is 
in joint possession of his share and there is no 
dispute as to his title or share, and suits where the 
plaintiff seeks for an adjudication of his title or 
extent of share and for partition after such adjudication, 
In the latter case it is the plaintiff's share, which 
will determine the jurisdiction of the Court and not 
the value of the entire property. 

In Velu Gowndan v. Kumaravelu Goundan (1), a 
Bench of the Madras High Court took the view 
that in a suit by a member of a joint Hindu family 
praying for a partition of the family property and for 
the delivery to the plaintiff of his share the value of 
the suit for purposes of jurisdiction is the amount at 
which the plaintiff values his share. 

A similar view was taken by a Bench of the 
Allahabad High Court in Wajith-ud-din v. Wali- 
ullah (2). 

Section 8 of the Suits Valuation Act provides that 


where in suits other than those referred to in the 


Court Fees Act, 1870, section 7, paragraphs v, vi, 
and ix and paragraph x, Clause (d), court-fees are 
payable ad valorem under the Court Fees Act, 
1870, the value as determinable for the computation 
of court-fees and the value for the purposes of 
jurisdiction shall be the same. 

In the present suit court-fees are payable ad 
valorem and the suit is not of any of the classes 
referred to in the paragraphs of section 7 of the 
Court Fees Act mentioned. 

The value of the suit for purposes of jurisdiction 
must therefore be taken to be Rs. 2,000 and the suit 
was rightly instituted in the Subdivisional Court. 

(1) (1896) 20 Mad. 28, (2) (1902) 24 All, 381. 
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On the merits it is argued that the District 
Court’s finding, that the children’s claim to the 
masonry building was not barred by limitatien, was 
wrong, that the mortgage deed executed by Khoda 
Bux and Rahamat Bibi in favour of Mr. Chatterjee 
was not legally admitted as an exhibit and should 
not have been treated as evidence, snd that the 
Court was not justified in holding that the building 
in question belonged to Rahamat Bibi, wife of 
Khoda Bux. 

Both Courts have relied upon the recital in the 
mortgage deed referred to (filed at p. 105 of the 
trial record and marked Exhibit I) as proving that 
the building belonged to Rahamat Bibi. 

The particulars required by Orcer 13, rule 4 have 
not been endorsed on the document in question and 
it has not been signed or initialled by the Judge. 

It is contended accordingly on the authority of 
Sadik Husain Khan v. Hashim Ali Khan (1) that this 
Court ought to refuse to read the document or allow 
it to be treated as evidence. 

In the case cited their Lordships of the Privy 
Council laid down that in future, in order to prevent 
injustice, they would be obliged on the hearing of 
Indian Appeals to refuse to read or permit to be 
used any document not endorsed in the manner 
required. 

Apart from the obvious comment that their Lord- 
‘ships were laying down a rule of procedure to be 
observed in appeals before them, it has been over- 
looked entirely that the mortgage deed in question 
was put in as an exhibit before the commissioner 
appointed to take the evidence <! Mr. Chatterjee, 
that Mr. Chatterjee proved the document and that it 





(1) (1916) 38 Ali. 62y. 


167 


1929 
Ma Fatinta 
AND 
OTHERS 


Die” 
Momin Bisr 
AND 

OTHEES. 


Pratr, I. 


168 


1929 
Ma Fatima 
AND 
OTHERS 


Uo 
Momin Brei 
AND 
_ OTHERS. 


Pratt, J. 


INDIAN LAW REPORTS. [ VoL. VIT 


was endorsed by the commissioner as Exhibit I,. 
initialled and dated by him on the date on which 
Mr. Chatterjee was examined. 

Under Order 26, rule 7, when a commission has: 
been duly executed and returned, the commission 
and the return. thereto and the evidence taken under 
it ““shall’’ form part of the record of the suit. 

The document was not objected to before the 
commissioner and apparently not at all in either of 
the Courts below. Itis therefore part of the record 
of the suit rightly and, having been duly proved, is. 
evidence, 

The mere fact that the trial Judge omitted to have © 
the endorsement required by Order 13, rule 4 made 
cannot in the circumstances render a document 
proved before the commissioner, marked by him as 
an exhibit, initialled and dated, inadmissible as. 
evidence. 

The document clearly proves that Rahamat Bib 
was the owner of the building in dispute. 

The trial Court held that, as Khoda Bux had the 
building in his possession for 20 years after his first 
wife’s death, and there was no evidence to show 
that he held it on behalf of the co-heirs, the claim of 
the other heirs to shares was barred by limitaticn. 

On appeal the learned District Judge, in an able 
and lucid judgment, held that there was nothing to 
indicate that Khoda Bux’s possession of the building: 
was adverse to his children by Rahamat Bibi and 
that the natural presumption was that he was in: 
possession on their behalf as wellas his: own. ‘ 

I have no doubt thatthe case of Hari Pruv. Mé 
Aung Kyaw Zan (1) remains sound law, and that 
where a co-owner is in possession of undivided. 
property under the circumstances in evidence there: 
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is a presumption that he is in possession on behalf 


of all the cd-heirs. 
Consequently it would be necessary to prove an 
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more than 12 years prior to the suit in order to 
escape from the effects of the presumption. No such 
claim was proved. 

The District Court was on this view right in 
holding that the claim to the building was not barred 
by limitation. 

The appeal therefore fails and will be dismissed 
with costs. 





APPELLATE CRIMINAL. 


Before Mr. Justice Carr. 


A. M. MALUMIAR & COMPANY 
. Ve 
FINLAY FLEMING & COMPANY.* 


Penal Code(Act XLV of 186C),s 482—False trade-mark, use of —Marks differen 
but likely to be known by the same name—Similarity of marks—Principle 
of Seixo v. Provezende, its limitations—Uncommon and c.mmon names— 
Test of deception—Defraud, intent to, essential ingredient of offence. 


Appellant (accused) and respondent (complainant) dealt in cotton longyis 
of a cheap quality. Their respective trade-maiks were similar only to this 
€xtent that they were both rectangular in shape, with a margin round the 


inner rectangle in which their was lettering and both represented articles | 


worn on the head, viz., a crown and a hat respectively. They were other- 
wise very dissimilar as to colonr, style of lettering, decorations, etc: 
Complainant hada “* Fez” in gold in the inner rectangle, the ground work 
being dark red. Appellant had in the centre a neat representation of g 
Crown in gold without any ground colour. The gold in the two cases was 
different in appearance, There was nothirg in the appearance of the two 
marks to lead to confusion or mistake. 


Complainant contended that this mark was known in Hindustani as 
‘* Topee ” and in Burmese as ‘* Oktok ’? mark and that the appellant’s mark, 





* Criminal Appeal No. 163 of 1928 from the order of the Western Sub. 
divisional Magistrate of Rangoon in Criminal Regular Trial No, 442 of 1927 
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though it did not in fact represent either a “ topee’’ or ‘* oktok” was likely 
to be known by those names in the market, and had, in fact, become known 
by those names. 

The effect of the evidence was that, although the appellant’s mark wo: ld 
properly be known in Hindustani as ‘‘ Taj’? mark and in Burmese aS 
* Taraphu ” mark, there were some people who would refer to it as ‘ Topee ”’ 
and “‘ Oktok mark. On the other hand there were very many ‘“ Crown” 
marks in use on various articles which were called by their proper name. 

Yhe rule laid down in Seixo v. Provezende is to the effect that the adoption 
by a rival trader of any mark which will cause his goods to bear the same 
name in the market may be as much a viclation of the rights of the rival 
sas the actual copy of his device. But this principle does not mean that the 
physical resemblacce between the two marks was not to be taken into con- 
‘sideration at all, and it,does not mean that the fact that cne mark might in 
the market be known under the same name as another was necessarily 2 
‘violation cf the rights of the owner of the first mark. 


Held, that it would be an unwarrantable extension of this principle (which 
‘was enunciated in a case dealing with a foreign and an uncommon word) to 
‘apply it to the use of names of common articles, such as hats, or of articles 
which, in pictorial representations at any rate, are exceedingly common, such 
as ‘‘ Crowns "” 5 ; . i 


Held, also, that the proper test is whether the ‘“‘ get-up ’’ of the accused’s 
.goods is likely to deceive a purchaser who is acquainted with the complainant’s 
“set-up”, but who trusts tohis memory. Itis to be assumed that the purchaser 
will look fairly at the goods without the distinguishing features being 
‘Concealed and the Court must also have regard to the class of purchasers by 
whom the goods would normally be bought. 


Held, further, that an intent to defraud is an ingredient of the offence of 
using a false trade-mark. 


Held, on the evidence that the appellant’s use of his trade-mark was not 
reasonably calculated to cause it to be believed that his goods were in fact, 
the merchandise of the complainant, and also that the appelJant had no intent 
to defraud. 


Abdul Majid v. King-Emperor, 9 L.B.R. 31 ; King-Empcror v. Po Saing, 4 
L.B.R. 192; R. E. Mohammed Kassim & Co, v. The Trading Co., Cr. Ap. 
1192 of 1926, H.C. Ran. ; R. Johnstan & Co. v. Archibald, Orr Ewing & Co., 
(1881-82) L.R. 7 A.C. 219 ; Scixo v. Provezende, (1866) L. R. 1 Ch. Ap. 192 ; 
Wilkinson v. Griffith, 8 R.P.C. 370—disting wished. 

Cope v. Evans, (1874) L.R 18 Eq. 138—referred to, 

Byramjee Cowasjee v. Vera Somobhai, 8 L.B.R. 561; Emperor v. Bakaullak 
Mallik, 31 Cal. 411; Payton & Co., Ltd, v. Snelling Lampaed & Co., (1900) 
17 R.P.C. 48, 628 ; Taten & Co,, Lid. v. Gaumont Co., Lid., 34 R.P.C, 181— 
followed. : 


Paiker for the appellant. 


McDonnell for the respondent. - 
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Carr, J.—The appellant has been convicted 
under section 482 of the Indian Penal Code of using 
a false trade-mark, and has been fined Rs. 750. 

Before dealing with the facts of the present case, 
I think it is desirable to refer to an earlier case in 
‘which the Manager of R. E. Mohammed Kassim and 
‘Company was convicted under the same section by 
“the District Magistrate of Rangoon on the complaint 
of The Trading Company (late Hegt and Company) 
The conviction in that case was upheld by Mr. Justice 
Otter in Criminal Appeal No. 1192 of 1926 of this 
“Court. 

In that case the complainants had for many years 
been using a trade-mark on blankets, consisting of a 
‘Crown enclosed in a double oval. The accused had 
recently put on the market blankets of a somewhat 
similar kind bearing a trade-mark representing a 
‘Fez. The original trade-marks are not now to be 
‘found on the trial record of that case, but have been 
shown to me by Mr. McDonnell who appeared for 
‘the complainants both in that case and in this. 

There was to my mind a fair degree of similarity 
‘in the get-up of the two marks in that case. Both 
‘were in black : in both cases the central device was 
‘enclosed in a double oval, and the only essentiz! 
difference was in the device itself. 

It was found, on the evidence in that case, that 
-Hegt and Company’s mark, which was, in fact, a 
“Crown, was known. in the market in Hindustani as 
the ‘‘Topee” mark, and in Burmese as the “ Oktok” 
mark, The natural consequence of the introduction 
of the accused’s mark would be that. it would be 
called by its proper name, that is, in Hindustani 
““Topee”’, and in Burmese “ Oktok”’. 

The trying Magistrate came to the conclusion 


that the result of this was that the accused’s mark. 
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was reasonably calculated to cause it to be believed 
that the accused’s blankets were, in fact, the 
merchandise of Hegt and Company. 

Coming now to the present case, it is desirable 
to look first at the two marks in question. In this 
case the merchandise dealt*in by both parties is 
cotton longyis of a cheap quality. Those of the 
complainants are machine woven and those of the 
accused are hand woven. , 

There are certain external similarities between the 
two marks now in question. Both are rectangular 
in shape: both have a margin round the -inner 
rectangle in which there is lettering, and both 
represent articles which are, or may be, worn on the: 
head. There, so far as I can see, the resemblance 
ceases. 

The complainant’s mark is one of the class of 
highly coloured and glazed trade-marks which are 
very common. It has an outer margin of pink.. 
The inner margin has decorations at the corners, 
The lettering in it is black. ‘At the top and bottom 
are the name of the firm “Finlay, Fleming and 
Company” and the word “ Rangoon’. On one side 
there is black lettering in Burmese and on the other 
side there is black lettering in what I take to be 
Urdu and Chinese. The inner rectangle has floral. 
decorations at the corners. Its ground work is a. 
dark red on which is represented a ‘‘Fez”’ in gold. 
On the side of the “Fez” are a star and crescent. 
in white. 

The appellant’s mark is very dissimilar. It has: 
no ground colour atall. The lettering in the margin. 
between the inner and outer rectangles is in red and. 
is all in English. It merely gives the name of the 
firm with the word “Rangoon” at the bottom 
On the right-hand side is the address of the firm 
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“312-13 S.B. Bazaar” ; and on the left the words 
“Best Quality.” In the centre isa neat representation 
of a Crown in gold, with straight lines radiating from 
the lower half of it. There are two stars in the 
body of the Crown, which is surmounted by a 
similar third star. 

It has not throughout the case been suggested 
that the presence of a star or stars in each of the 
two marks gives any cause for complaint. I may 
add, although the ‘‘Fez’’ in the one case and the 
“Crown” in the other are both represented in gold, 
yet, the gold in the two cases is very different in 
appearance. Looking at the two marks together, it 
can be most emphatically said not only that no 
person seeing the two side by side would confuse 
‘the one with the other, but also that no person, 
who had seen'one of the marks and retained the 
‘slightest recollection of what it looked like, could by 
any possibility mistake the other one for it. 

It has not, in fact, been suggested that there is 
anything in the appearance of the two marks to lead 
‘to confusion. 

The complainant’s case is that his mark is known 
as the “Topee” or ‘“‘Oktok’’ mark, and that the 
appellant’s mark, although it does not, in fact, 
represent either a ‘‘Topee” or an “Oktok” is likely 
to be known by those names in the market, and has, 
in fact, become known by those marks. 

The prosecution is, in fact, based on the case of 
R. E. Mohammed Kassim, which I have already 
mentioned. 

Coming now to the evidence, I will first say what 
evidence there is not. 

There is the evidence of Mr. Forrester of the com- 
plainant firm that his firm has been using this mark 
not only on these quality longyis but on piece-goods 
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generally for a long period of years. _He does not. 
know, in fact, when the accused’s mark was first 
introduced into the market. He does not himself say 
nor does any other witness, that the complainant’s. 
longyis sold under this mark have attained any consider- 
able reputation for quality ; nor is there any evidence 
that the use of the appellant’s mark cn longyis has. 
led to any decrease in the complainant’s business.. 
There is no evidence, indeed, no attempt to produce 
evidence, to show that any person has, in fact, been 
deceived, and has been led to furchase the appellant's. 
longyis, believing them to be the merchandise of the 
complainant, a! 

The complainant examined altogether seventeen 
witnesses, the main effect of whose evidence is that, 
in the case of Hegt and Company’s “Crown” mark 
on blankets and one or two other marks, the marks are, 
in fact, known by dealers in the bazaar as the “ Topee ” 
or “Oktok” mark. 

There is also a certain amount of evidence that 
the accused’s mark is also known by those names.. 
Perhaps the 8th witness, Maung Po Thaw, may be 
referred to in a little more detail. He says that once 
the witness, Moosa, came to him with the witness,. 
Sultan Sahib, and asked if he had any longyis with the 
“Oktok Tazeik”. He had some with the appellant’s 
mark (Exhibit 1), and showed these longyis to them. 
He is supported in this by Moosa but not. by Sultan 
Sahib, who says nothing on this subject at all, and it 
is to be noted that Moosais the Bazaar Clerk of the 
complainant firm and has admittedly been seeking for 
evidence for them in this case. Maung Po Thaw 
himsclf says that, if people asked for ‘‘Taraphu” 
(that is the correct Burmese word for ‘“Crown’”’), he 
would show them Exhibit 1, but he adds that no one 
has asked for it. He says also, that, if people asked 
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for the ‘‘ Oktok”’ mark, he would show Exhibit 1, also, 
He does not now sell the complainant’s goods, but 
formerly be used to do so; and, if, when he was 
doing so, anyone had asked for the “ Oktok” mark, 
he would have shown them the complainant’s longyis 
and not the appellants. In other words, not stocking 
what is properly known as the ‘‘Oktok” mark, he 
would show them longyis bearing the “ Crown”’ mark, 
which he actually had in stock. That,I think, is 
what one would expect any shop-keeper to do. Not 
having what the customer asked for, he would naturally 
try to get the customer to buy what he had. The 
witness, however, does not give any concrete case in 
which he showed the appellant’s longyis toa customer 
except that of Moosa. 

For the defence there are some fifteen witnesses, 
most of whom are dealers in different kinds of goods. 
which are sold with a trade-mark depicting a Crown. 

The first witness speaks of woollen goods, others. 
of ready made shirts, of voile, of face power, of 
alaminium goods, of nails and corrugated iron, of soap,. 
of butter, of lace and of cloth, all sold with “Crown” 
trade marks. They say that these marks are known 
in Hindustanias “ Taj” and in Burmese as “ Taraphu”’, 
and in one or two cases that occasionally the marks might. 
be referred to by the words “‘ Topee” or “Oktok”’. 

The 6th defence witness is a Chinese trader of 
Thaton. He says that he sells longyis with both the 
complainant’s and the appellant’s mark, and that the 
complainant’s mark is known in Burmese as “‘ Oktok’” 
and in Hindustani as “ Topee”’, while the appellant’s. 
mark is called ‘Taraphu"” by Burmese customers. 
and “ Taj” by Indian customers. 

The 8th witness, Ba O, is a trader at Moulmeingyun,, 
who sells longyis with the appellant’s marks. This. 
witness perhaps is not very reliable. - 
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The 9th witness, Maung Ba Tin, is also a trader 
at Moulmeingyun. He says that he sells longyis with 
the mark, Exhibit 1, which is known as ‘‘Taraphu” 
mark, 

The total effect of the evidence seems to me to be 
that, although the appellant’s mark would properly be 
known in Hindustani as the ‘Taj’? mark and in 
Burmese as the ‘‘Taraphu” mark, there are some 
people who would refer to it as, in Hindustani the 
“Topee” mark and in Burmese the “‘Oktok” mark. 
But i think that the defence does succeed in showing 
that there are very many ‘‘Crown” marks in use, 
which are generally called by their proper name. 

The whole question is whether, on this evidence, 
it can be held that the use of the appellant’s mark is 
reasonably calculated to cause it to be believed that 
his goods are, in fact, the merchandise of the com. 
plainant’s : and, in view of the extreme difference 
between the two marks, as already described, thiS 
question, if it is to be answered in the affirmative, can 
be so answered only on the finding that purchasers are 
likely to be deceived by the mark being, though quite 
incorrectly, referred to by the same name as the 


‘complainant’s mark. 


I have been referred to a very large number of 
reported cases, all of which I have examined but I 
do not propose to refer to all of them. I think we 
can at once rule out of consideration all cases in 
which it was held that there was such similarity between 
the two marks that purchasers would reasonably be 
deceived. 

The first case quoted, and the one on which the 
complainants mostly rely, is the case of Seixo v. Prove- 


zende (1). In view of the fact that such great reliance 


(1) (1866) L.R.-1 Ch. Ap, 192. 
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is placed on this case, I think it desirable to give 
somewhat lengthy extracts from it. In his judgment 
the Lord Chancellor, Lord Cranworth, said: (Pages 
196-197). 


“It is obvious that, in these cases, questions of consid. 
erable nicety may arise as to whether the mark adopted by 
one trader is or is not the same as that previously used by 
another trader complaining of its illegal use and it is hardly 
necessary to say that, in order to entitle a party to relief, it is 
by no means necessary that there should be absolute identity. 

What degree of resemblance is necessary from the nature 
of things, is a matter incapable of definition a priori. All that 
courts of justice can do is to say that no trader can adopt a 
trade-mark so resembling that of a rival, as that ordinary 
purchasers, purchasing with ordinary caution, are likely to be 
misled. 

It would be a mistake, however, to suppose that the resem- 
blance must be such as would deceive persons who should see 
the two marks placed side by side. The rule so restricted 
would be of no practical use. 

If a purchaser looking at the article offered to him would 
naturally be led, from the mark impressed on it, to suppose 
it to be the production of the rival manufacturer, and would 
purchase it in that belief, the Court considers the use of such 
a mark to befraudulent. But I go further. I do not consider 
the actual physical resemblance of the two marks to be the sole 
question for consideration. If the goods of a manufacturer 
have, from the mark or device he has used, become known 
in the market by a particular name, I think that the adoption 
by a rival trader of any mark which will cause his goods to 
bear the same name in the market, may be as much a viola- 
tion of the rights of that rival as the actual copy of his device. 
It is mainly on this ground that I have come to the conclusion 
that the decision of the Vice-Chancellor in the present case 
was correct, ; 

Ever since the year 1848, the Plaintiff, Baron Seixo, had 
caused his casks to be stamped with his coronet and the word 
* Seino’, and the evidence shews that his wines had thus 
acquired in the market the name of ‘Crown Seixo wine.’ 
When, therefore, the Defendants, in the year 1862, adopted as 
their device a coronet, with the words ‘ Seivo de Cima’, 
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meaning ‘Upper Seixo’, below it, the consequence was almost 
inevitable that persons with orly the ordinary knowledge of the 
usages of the wine trade from Oforto would suppose that, in 
purchasing a cask of wine so marked, they were purchasing 
what was generally known in the market as‘ ‘ Crown Setxo wine’. 
The present case is thus brought distinctly within the principle 
on which all these cases rest. The Plantiff had adopted a 
device or trade-mark which had -caused his wines to obtain 
celebrity under a name descriptive of that trade-mark. The 
Defendants have adopted a trade-mark which could not fail 
to lead purchasers to attribute to the wines so marked the 
same name as that under which the plaintiff's wines were known, 
and so to believe that in purchasing them they would be pur- 
chasing the wines of the Plaintiff. Against the use of such a 
trade-mark the plaintiff has, I think, a right. to have the 
injunction of this Court.” 


The parts of this judgment that are mainly relied 


upon are where the Lord Chancellor said :— 


“T do not consider the actual physical resemblance of the 
two marks to be the sole question for consideration.” 
and where in the next following sentence he said :— 
“* * * that the adoption by a rival trader of any mark 
which will cause his goods to bear the same name in the 


market, may be as much a violation of the rights of that rival 
as the actual copy of his device * * * .” 


I wish to lay stress on these two sentences and 
on the words ‘‘sole’’ and “may be.” It is quite 
obvious that the Lord Chancellor did not go so far 
as to lay down the proposition that the physical 
resemblance between the two marks was not to be 
taken into consideration at all, nor did he lay down 
the proposition that the fact that one mark might in 
the market be known under the same name as another 
necessarily was a violation of the rights of the owner 
of the first mark. It seems to me quite clear that 
there is a very great distinction between that case 
and the one now before me. The whole of that case, 
as reported in the judgment, really turned on the use 
of the word ‘‘Seixo”, which had been used by the 


Vou. VII] RANGOON SERIES. 


plaintiff for many years as descriptive of his wines 
and apparently had not, in England at any rate, 
been used as descriptive of. anyone else’s wines until 
the defendant used it for his. That, of course, was 
not an English werd and, therefore, not in common 
use, and I think that it would be an unwarrantable 
extension of the principle laid down in this judgment 
to apply it to the use of names of common articles, 
such as hats, or of articles which, in pictorial repre- 
sentations at any rate, are exceedingly common, such 
as “ Crowns.” 

I wish also to quote the concluding portion of 
the Lord Chancellor’s judgment ;—(Pages 198-199), 


“The Defendants rested their argument in part on the case 
of Leather Cloth Company v- American Leather Cloth Company, 
11 Jur. (N.S, 513. But the facts of that case bear no 
resetnblance to the present. There, both parties, Plaintiffs and 
Defendants, were manufacturing and dealing in the same 
article, known in the marker as American Leather Cloth; 
neither party had an exclusive right to that name, and the 
Plaintiffs had not acquired any particular name for their 
American Cloth, unless indeed the name of Crockett & Co., the 
persons from ,whom they had purchased their business, could 
be so considered. But no one, looking at the Defendants’ 
trade-mark, could be led to suppose he was purchasing goods 
from what was originally Crockett’s manufactory. Unless a 
purchaser could be deceived by the similarity of the trade- 
marks, he could not be deceived at all, and the House of 
Lords thought that the two trade-marks were so different that 
no one could suppose them the same. This case, therefore, 
affords no support to the Defendants. In order to assimilate 
that case to the present we must suppose that the Plaintiffs 
there had so marked their goods with the name of ‘Crockett’ 
as to have obtained for it in the market the name of ‘Crockett's’ 
‘American Leather Cloth’, and then that the Defendants had 
adopted a device which would lead purchasers to suppose that 
their! cloth, was not merely American Leather Cloth, which 
itiiwas but !Crockett’s American Leather Cloth, which it was 
not,” ‘ 
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It seems to me that the case referred to in this 
extract is much more similar to the present case than 
is the case of Seixo v. Provezende itself. 

The next case is that of Cope v. Evans (1). In 
that case it was found that the defendant’s trade-mark 
was not such an imitation of the palintiff’s trade-mark 
as, in the opinion of the Court, made deception 
probable. Itis evident from the report that the two 
marks in question were certainly much less different 
than those in question in the case before me. 

In the following passage from the learned Vice- 
Chancellor’s judgment it would seem that, if the two 
trade-marks in dispute are not so similar that the Court 
considers the difference unsubstantial, the plaintiff 


-must prove to the satisfaction of the Court that its 


intervention is required to protect the plaintiff from the 
defendant’s goods being taken for his :—(Page 141). 


“Tn cases where it appers that Defendants have adopted a 
Plaintiff's trade-mark, and it is proved that Defendant’s object in 
doing so was to pass off their own goods as those of the Plaintiff, 
the Court will, without further inquiry, restrain the Defendants, 
and it will also do so where there has been such adoption, 
although proof of the Defendants’ Object be wanting, if it appear 
that any one has in fact been thereby induced to buy the 
Defendants’ goods as being the goods of the Plaintiff. In the 


‘absence of proof of such object and of such deception, if the two 


trade-marks are not to the eye of the Court either altogether 
identical, or so similar that the Court considers the difference 
unsubstantial, the Plaintiff must make out to the satisfaction of 
the Court that its intervention is required to protect the Plaintiff 
from the Defendants’ goods being taken for his ( Plaintiff’s). For 
the plaintiff to say that his name or mark is to be found on the 
Defendant’s goods isnot sufficient. Thus,in the case of Bradbury 


‘v. Evans, in which the proprietors of Punch sought unsuccessfully 


to restrain the sale of a weekly publication which had adopted the 
name of Punch and Judy, the Court, looking at the two 
publications, and considering that the later publication would not 


(1) (1874) LR, 18 Eq. 138. 
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be taken by purchasers for the earlier one, refused to interfere. 
The two were so dissimilar in appearance, that, whether the two 
publications were seen side by side or were seen separately, the 
one would not be taken for the other’’. 

Applying that test to the present case, I find it 
exceedingly difficult to hold that the complainants in the 
present case have made out a good case for protection. 
The Vice-Chancellor in his judgement discussed the 
case of Seixo v. Provezende, and said :—(Page 150). 

“Lord Cranworth here says that if the rival trader adopts a 
mark which will cause his goods to bear the same name in the 
market, this may be a violation. He then proceeds to examine 
the case before him, and says that the mark being adopted, the 
consequence was almost inevitable that persons would suppose 
that in purchasing a cask of the Defendant’s wine they were 
purchasing that of the Plaintiff; that the Defendant’s mark could 
not fail to lead purchasers to attribute to the wines so marked 
the same name as that under which the Plaintiff’s wines were 
known. Have the Plaintiffs in the present case shown that the 
Defendants’ user of their mark will cause their goods to be taken 
for the Plaintiffs’? Will it be the inevitable consequence of the 
use by the Defendants of their mark that purchasers in 
purchasing the Defendants’ cigars will believe that they are 
purchasing the Plaintiffs’? Is it true that the Defendarits’ mark 
cannot fail to attribute to their goods the same name as is used 
by the Plaintiffs’? Upon the evidence in this case I answer all 
these questions in the negative.” 

Putting to oneself the questions which the Vice- 
Chancellor there set out, it seems to me that, on the 
facts of the present case, it is very difficult to answer 
either of them in the affirmative. The evidence is 
perhaps sufficient to show that some people may call 
the appellant’s trade-mark by the same name as that 
of the complainant, but I am certainly not satisfied 
that every one would do so, or that the use of the 
appellant’s mark cannot fail to have this effect. 

The next case quoted is that of R. Johnston & Co. v. 
Archibald Orr Ewing & Co. (1). I do not think it is 
Saale (1) [1881-82 L.R. 7 A.C. 219. : 
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necessary to discuss this case, the facts of which are so 
entirely different from those of the case before me as to 
make it useless as an authority. I would, however, 
quote the following extract from Lord Blackburn’s 
judgment :—(Pages 228-229). . 

“I think the true guide is given by Lord Kingsdown in the 
Leather Cloth Company (Limited) v. American Leather Cloth 
Company (Limited), 11 H.L.C. 538, where he saye: The 
fundamental rule it that one man has no right to put off his goods 
for sale at the goods of a rival trader and he cannot therefore 
(in the language of Lord Langdale in the case of Perry v. True-fit, 
6 Beav. 66, 73) be allowed to use names, marks, letters cr other 
indicia by which he may induce purchasers to believe that the 
goods which he is selling are the manufacture of another person. 
Then he proceeds to say what he thinks any person is at perfect 
liberty to do, and adds, speaking cf the particular case (11 H.L.C. 
at p. 539): On the other hand they had no right directly or in- 


‘directly to represent that the article which they sold was manu- 


factured by Crocketts or by any person’ to whom Crocketts had 
assigned their business or their rights. They had no right to do 
this, either by positive statement or by adopting the trade-mark of 
Crockett & Co., or of the plaintiffs to whom Crocketts had 
assigned it, or by using a trade-mark so nearly resembling that of 
the plaintiffs as to be calculated to mislead incauticus purchasers. 
These being, as I conceive, the rights of the defendants and the 
limit of those righis, what is it that they have actually done ? and 
in what respect have they infringed the rights of the plaintiffs? 
That depends upon the question how far the defendants’ trade- 
mark bears such a resemblance to that of the plaintiff's as to be 
calculated to mislead incautious purehasers. That, I apprehend, 
is precisely the question which is to be asked here. In the case 
from which I have been citing that question was answered in 
favour of the defendants, in the present case I think it must be 
arswered in favour of the plaintiffs.”’ 


And the following from the judgment of Lord 
Watson :—(Page 231). 

“When a prominent and substantial part of a long and well 
known trade-mark, denoting the manufacture of a particular firm, 


appears as a prominent and substantial part of the new trade-mark 
of a rival, it seems reasonable to anticipate that the goods of the 
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latter may be mistaken for, or sold as, the manufacture of the 
firm to which the older trade-mark belongs.’’ 

I give this latter extract because it is quoted by the 
Magistrate in his judgment in this case; but it seems 
to me that it is not relevant to the present case at all. 
It is impossible to say in this case that any prominent 
and substantial part of the complainant’s trade-mark 
appears as a prominent and substantial part of the 
appellant’s trade-mark. 

The next case to which I wish to refer is that of 
Payton & Co., Lid. v. Snelling Lampard & Co., Ltd. 
(1), and, in particular I wish to refer to the 
following passage in the judgment of Lord Justice 
Romer :—(Page 57, Lines 19—29). 

“It seems to be a sort of popular notion of some witnesses 
that in considering whether customers are likely to be deceived, 
you are to consider the case of an ignorant customer who 
knows nothirg about, or very little about the subject of the actior. 
That is a great mistake. The kind of customer that the Courts 
ought to think of in these cases in the customer who knows the 
distinguishing characteritics of the Plaintiff's goods, those 
characteristics which distinguish his goods from other goods on 
the market so for as relates to general characteristics. The 
customer must be one who, knowing what is fairly common to the 
trade, knows of the Plaintiff's goods by reason of these dis- 
tinguishing characteristics. If he does not know that he is not a 
customer whcse views can rroperly, or will be, regarded by this 
Court,” 

This judgment of Lord Justice Romer was expressly 
approved by Lord Macnaghten in the House of 

“Lords at page 635 of the report of the appeal (in 
the same volume of the R.P.C.), and it was also 
quoted with approval by Mr. Justice Kekewich in 
‘Alaska Packers’ Association v. Crocks & Co. (2). 

In the case of Tatem & Co, (1915), Lid. v. 
“Gaumont Co., Ltd. (3), it was held by the Court of 





(1) [1900] 17 R:P.C, 48 and 628. __ (2) [1901] 18 R.P.C, 129, at p. 197. 
* (3) [1917] 34 R.P.C, 181, a 
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Appeal that the defendant’s trade-mark was not an 
infringement of that of the plaintiff, although both 
contained representations of a black cat and were 
applied to the same kind of goods. Obviously, there 
was a much greater resemblance between the trade- 
marks in that case than in the one now before me. 

In the case of Wilkinson v. Griffith (1), it is 
evident that there was considerable evidence of actual 
intent to defraud, and the similarity between the 
marks in question was at any rate sufficient to put 
it in a different class from the present case. 

A number of Indian cases have also been cited, 
but I do not think that any of them is of any assist- 
ance, except perhaps Emperor v. Bakaullah Mallik 
(2), which was a criminal case coming under the 
same section as the present case, and in which the 
Court held, on what seems to me a very much 
stronger case than the present one, that the conviction 
could not be upheld. 

I come now to certain Burma cases :—King- 
Emperor v. Po Saing (3). That was a case in which 
the accused had been selling kerosene oil in tins 
of the Burma Oil Company, and it was held that it 
had been sufficiently indicated on the tins that the 
oil sold was the Burma Oil Company’s oil, and, 
therefore, fell within the section. This ‘case seems 
to me of very little help. 

The same remark applies to Abdul Majid v. King- 
Emperor (4), in which it is clear from the judgment 
that there was at any rate a certain degree of 


‘similarity between the two marks, and that both 


could properly be called in Burmese by the name 


'“ Bawlon Taséik.’’ This case also does not seem to. 


me to be any authority for the present conviction. 


i 


(1) (1891) 8 R.P.C. 370. (3) (1907) 4 L.B.R. 192. 
(2) (190 )31 Cal. 411. = SS*«4Y:«(1916) PLB 31. 
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Byramjee Cowasjee v. Vera Somabhai and one (1), 
was a Civil case relating to butter in tins. I am 
told that, in fact it related to one of the marks 
produced-in evidence by the defence in this case. 
In this case the late Sir Charles Fox said :—(Page 65): 

“ The proper test is whether the‘ get up’ of the defendant’s 
goods is likely to Geceive a purchaser who is acquainted with the 
plaintiff's ‘get up’ but trusts to his memory. It is to be assumed 
t hat the purchaser will look fairly at the goods without distinguish- 
ing features being concealed and the Court must also have regard 
to the class of purchaser by whom the goods would normally be 
bought,—27 Halsbury's Laws of England 766.” 

That seems to me to be a correct statement of 
the test and it is a test which, to my mind, is not 
satisfied by the facts of the present case. 

I am left now only with the case of R. E£, 
Mohammed Kassim & Company which I mentioned 
at the beginning of this Judgment. It is urged for 
the complainants that that case is ample authority 
for the present conviction, and that, if I feel inclined 
to differ from the judgment of my learned brother, 
_ Otter, it is most desirable that I should make a 
reference to a Bench or Full Bench. In my opinion 
there is a considerable difference between the two 
cases sufficient to make 11 unnecessary for me to say 
either that I agree with my learned brother, or that 


I differ from him. 
AsI said before, the complainants’ mark in that 


case was a “Crown”’, but it was, in fact, known as 
the “Topee” mark, and consequently the introduc- 
tion of the accused’s mark, which, in fact, represented 
what. would properly be called a “ Topee’’, inevit- 
ably led to the result that the accused’s blankets 
were described by the same mark name as those of 
the complainant, and, thus, there - were certainly 
much stronger grounds for holding that his mark 
(1) (1916) 10 B.L.T. 63; 8 L.B.R, 561, 
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fell within the mischief of section 480 of the Indian 
Penal Code than there are in the present case. 

I do, however, differ from my brother, Otter, but 
itis on a minor point of not very great importance. 
At the bottom of page 11 of his judgment he 
remarked :— : 

“s * * the present case is a criminal prosecution and 
intent to defraud is not an ingredient in the cffence. ”’ 

In my opinion, on the wording of section 482, an 
intent to defraud is an ingredient of the offence, but, 


_ when it has been prceved that a trade-mark is a false 


trade-mark, then, it is to be presumed that the 
accused person had that intent unless and until he 
rebuis the presumption, when the accused person is 
entitled to an acquittal. When he is entitled to an 
acquittal if he can prove the absence of a certain 
intent, it seems to me obvious that that intent is an 
essential ingredient of the cffence. 

On the two trade-marks in question themselves, 
and on the evidence in the case, the only conclusion 
that seems to me possible in the present case is 
that the appellant’s use. of his trade-mark is not 
reasonably calculated to cause it to be believed that 
his goods are, in fact, the merchandise of the 
complainants, and, on that ground, I think that the 
conviction cannot stand. But I would say further 
that, even if I am not correct in that view, [ still 
think that the appellant is entitled to an acquittal on 
the ground that he had no intent to defraud. The 
burden of proving the absence of such intent is indeed 
upon him, but the question whether that burden has 
been discharged must be answered on a consideration 
of the whole of the evidence in the case; and, in 


‘my opinion, the facts of this case are such that it 
-would be quite impossible to hold with any semblance 


of reason that the appellant in making use of the 
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mark complained of had any intent to defraud. On 1929 
this ground also I should acquit him. A. M. 


MALUMIAR & 
I allow this appeal, set aside the conviction and Company 


sentence passed upon the appellant, and direct that pyycay 
the fine be refunded to him. TUEiNs 


— 


== CaRR, J. 
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Before Mr. Justice Brown, 


LAN TIN NGAN bis 
v. Feb. 6, 


MA MYA KYIN.* 


Civil Procedure Code {Act V of 1908), O. 43, r. 1 (w); O. 47, xr. 1, 4,7 ()— 
Appeal from order granting review limited to grounds set out in O. 47, 
r.7——-No appeal if Court only took wrong, view of 0.43, 7. 1 in granting 
review —Revision. 

An appeal lies from an order admitting an application for review, but it fs 

a limited right of appeal on one or cther of the three grounds set out in O. 47, 

r, 7 (1) of the Code, 0,43, r. 1 (w) which allows the appeal, must be read with 

the provisions of 0. 47,r.7 (1). Where a Court bearing in mind the provisions 

of 0.47, r.1 grants an applicaticn for review, it cannot be said to contravene 
the provisions of O. 47. r, 4, merely because it may have taken a wrong view 
as to the meaning of rule 1. An appellate Court would be ac'ing without 

_ jurisdiction, if on this ground alone, it sets aside an paeer of the lower Court 

granting a review, 


AT.K.P.L.M. Muthu Pillay v. Lakshminarayan, 6 Ran. 254 ; Bari Charan 
Sha v. Baran Khan, 41 Cal, 746; Sikandar Khan v. Baland Khan, 8 Lah- 
617—referred to, 


P. B, Sen—for the applicant. 
B. K. B, Naidu—for the respondent. 


Brown, J.—The petitioner Lan Tin. Ngan brought 
a suit against the respondent as legal representative of 
her deceased husband Maung Po Ta for possession of 
certain property. ‘The suit was dismissed by the trial 
Court and the petitioner than filed an application for 


* Civil Revision No. 152 ef 1928 from the judgment of the District Court 
of Tharrawaddy in Civil Appeal No. 22 of 1928. 5 
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review of judgment. This application was allowed by 
the trial Court. The respondent appealed to the 
District Court and that Court holding that no sufficient 
cause for review had been established set aside the 
order granting the review. The petitioner now seeks 
to have the District Judge’s order set aside in revision 
and the main ground taken is that the order was 
passed without jurisdiction. 

Under the provisions of Rule 1 (w) of Order XLII 
of the Code of Civil Procedure an appeal lies from 
an order under Rule 4, Order XLVII granting an 
application for review. But Order XLVII, Rule 7, 
provides that an order granting an application may be 
objected to on the ground that the application was— 

“‘ (a) in contravention of the provisions of Rule 2, 
(b) in contravention of the provisions of 
Rule 4, or 
(c) after the expiration of the period of limit- 
ation prescribed therefor and without 
sufficient cause. . 
Such objection may be taken at once by an appeal. 
from the order granting the application or in any 
appeal from the final decree or order passed or made ~ 
in the suit.” 

It is contended on behalf of the petitioner that 
Order XLIII, Rule 1 (w), must be read with Rule 7 
of Order XLVII and that an appeal against an order 
granting an application for review only lies on one 
of the grounds set forth in Rule 7. The authorities 
are not unanimous on this point. But with the 
exception of the High Court of Bombay the general 
consensus of opinion appears to be in favour of the 
view now urged on behalf of the petitioner. 

A number of cases have been cited to me but the 
case in which the matter has been most fully discussed 
is perhaps the case of Sikandar Khan and others v. 
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Baland Khan and others (1). It was there pointed out 
that if an unrestricted right of appeal lay under 
Order XLIII, the provisions of Rule 7 as to the 
grounds on which an order granting a review could 
be objected to were unnecessary, and it was held 
that if the two Rules were read together there was 
no necessary inconsistency. .Rule 7 lays down that 
the objections referred to therein may be taken either 
in an appeal from the order granting the application 
or in any appeal from the final decree or order passed 
or made in the suit ; and the presumption to be 
drawn from these provisions is that the Legislature 
intended that in any case where such objection was 
not taken the order granting the review should be 
final. In the Code of 1882 there was no section 
corresponding to Rule 1 (w) of Order XLIII, and had 
the Legislature intended by the new Code of 1908 
to modify the law as previously laid down in Rule 4 
of Order XLIII they could easily have done so by 
amendment of that Rule. The earlier Rule in the 


present Code allows an appeal against an order granting - 


the review but the later Rule while still allowing an 
appeal lays down that in that appeal certain specific 
grounds may be taken. It does not seem to me that 
there is necessarily any inconsistency between these 
two Rules. The restriction on the right of appeal 
contained in Rule 7 applies not only to an appeal 
from the order granting the review application but 
also to an appeal from the final decree or order passed 
or made in the suit, and the effect of thé Rule is 
that subject to the special grounds which may be 
taken by way of appeal under that Rule the order 
granting the review application is final. The appeal 
which is allowed in the earlier Order XLIII must be 


(1) (1927) 8 Lah. 617. 
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treated as es to ne Sees provision of this 
rule. 

The same view pe the rae was taken by the High 
Court of Calcutta in the case of Hari Charan Saha 
v. Baran Khan (1) and a number of other authorities 
to the same effect are quoted in Sikandar Khan's 
case (2). The High Courts of Madras, Allahabad and 
Patna have decided in the ‘same way, decision of the 
Bombay High Court to the contrary does not appear 
to have been published in the official reports of that 
Court. My brotter’Carr’expressed himself in favour 
of this view of the law in the case of 4.7.K.P.L.M. 
Muthu Pillay v. Lakshminarayan (3). 1am of opinion 
that the contention of the petitioner on this point must 
be upheld and that, although an appeal lies against an 
order granting a review application, that appeal can only 
be entertained on one of the grounds set forth in Rule - 
7 of Order XLVII of the Code of Civil Procedure. | 

It is suggested on behalf on the respondent that. 
even if this view of the law be accepted, nevertheless 
the words in Rule 7 “in contravention of the pro- 
visions of Rule 4” are sufficiently wide to cover any 
objection taken under the provisions of Rule 1, 
I find myself-wnable .to accept this suggestion. No 
authority has been cited in favour of it and it appears 
to me to be against the clear wording of the Rule. 
Rule 4 (1) need not be considered ; that merely deals 
with the rejection an application. Rule 4 (2) lays 
down that “‘where the Court is of opinion that the 
application for review should be gran ted, it shall 
grant the same provided that— 

(a) nosuch application shall be grarted without 
previous notice to the opposite party to 
enable him to appear and be heard in 


(1) (1949) 41 Cal. 746, (2) (1927) 8 Lah. 617. 
(3) (1928) 6 Ran, 254, 
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support of the decree or order, a review 
of which is applied for ;.and 

(b) no such application shall be granted on the 
ground of discovery of new matter or 
evidence which the applicant alleges was 
not within his knowledge, or could not 
be adduced by him when the decree or 
order was passed or made, without strict 
proof of such allegation. 

The suggestion is that, if the High Court caanBly 
applies the provisions of Rule 1, the Court has acted 
in contravention of the provisions of Rule 4. But I 
am unable to see how this contention can be upheld. 
Uuder Rule 4 (2) if the Court is of opinion that the 
application for review should be granted, it is bound 

‘to grant the same. In deciding whether the review 
should be granted the Court must of course bear in 
mind the provisions of Rule 1. But if after bearing 
in mind these provisions the Court is of opinion thal 
the application should be granted, the granting of the 
application is not in contravention of the provisions 
of Rule 4, even though the Court has taken a wrong 
view as to the meaning of Rule 1. There can be no 
doubt in the present case that the ‘Trial Court was of 
opinion that- the application for review should be 
granted. There was therefore no contravention o: 
the first part of Clause (2) of Rule 4, and the only way 
in which the provisions of this Rule could have been 
contravened would be by contravention of the pro- 
visions specifically laid down in the proviso to the 


Rule. The other grounds under which objection may. 


be taken are :— ~—_. « 
- (a) that the application was in contravention of 


the provisions of Rule 2, 
that. is to say, that if the application is made 
to a Judge other than the Judge~who passed 
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the crder sought to be reviewed, it can be 
made only on certain restricted grounds. The 
application in the present case was made to the Judge 
who heard the case and an objection on this ground 
could not have been taken; nor is there any sug- 
gestion that the application for review was made after 
the expiration of the period of limitation prescribed 
therefor. The District Judge had therefore jurisdiction 
to entertain the appeal only on the ground that one 
of the provisos to Rule 4 (2) had been contravened. 

It is not suggested that proviso (a) has been con- 
travened, or that the opposite party was not served 
with a notice of the application ; nor was the appli- 
cation for review granted on the ground of discovery 


of new matter or evidence. One of the grounds on 
which review was asked for was that the applicant 


had been unable to produce a certain sale deed at 
the hearing, but it was not on that ground that the’ 
application was granted. The learned Judge held that 
he had been in error in deciding the suit without 
considering the admission in argument on behalf of 
the defendant in the case admitting that the land had 
been adjudged in other litigation to belong to the 
plaintiff. The learned Judge finally says: ‘A review | 
of judgment may be granted for the ends of justice’ 
where there is an error of law on the face of the 


judgment, or whenever the Code considers that it 


is necessary to correct. an evident error or omission 
whether on any ground urged at the original hearing 
of the suit or not. In the présent case I do not 
think the applicant was given a fair chance to prove 
his case and in order to meet the ends of justice, I 
am of opinion that the application for review of the 
judgment should be granted’? This may not have 
disclosed sufficient reason for granting a review under 
Rule 1, but it is clear that it was not on the ground 
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of discovery of new matter or evidence which the _ 1929 
applicant alleged could not have been adduced by Lan Tin 
him when the original decree was passed that the rae 
application was allowed. The District Court set aside MAMYA 
the order granting the review because it held that Waa % 
the reason for which the review was granted was not : 
sufficient reason within the meaning of Order XLVH, 
Rule 1. In dealing with the appeal the Court was 
not considering any objection that could have. been 
raised under the provisions of Rule 7 of Order XLVII 
and the Court was therefore in my opinion acting 
without jurisdiction in setting aside the order granting 
the review. 

D thavetore ch aside: the orders of the Disiyict 
Court and restore those of the trial Court granting 
the review. The respondent Ma Mya’ Kyin will pay 
the costs of the petitioner Lan Tin Ngan in this Court 
and in the District Court, adcavote’s fee in this Court 


two gold mohurs. 


ea an a ee cary: 


2 APPELLATE CIVIL. 


BepOTE Sir Guy Rutledgé, Rt., K.C., Chief Justice, and Mr. Sastice Brown. 


MA THEIN | 1929 


: Pa a4 v. . Feb, 13. 
MA MYA AND ONE." 


Buddhist Law—Remarriage of surviving parent—Rights of chikiren other 
than orasa to partition—Kittima children whether entitled to claim ve ti- 
tion on remarriage of purent. : : 

Held, that on the remarriage of one parent after the destii of the other, the 
kanitha children can sue for partition cf the estate. 

Held, further,:that a ki!tinia child can exercise the rights of a natural born 
’ child on such remarriage and claim partition. 

Ma Hnin Bwinv. U Shwe Gon, 8 L.B.R.1; Ma Thin vy, Ma Wa Yin, 2 
L.B.R. 255 ; Maung Po Anv Ma Dwe, 4 Ran. 184; Maung Shwe Ywetv, Ma: ung 
Tun Shéin, 9 L.B.R. 199.3; Mi The O v. Mi.Swej 2 U.B.R:46—referred to.. 

Maung Po Kinv. Maung Tun Yin, 4 Ran. 207—followed. 


* Civil First Appeal No. 147 of 1928 from the judgment of teh Original 
Side in Civil Regular No. 408 of 1923. 


is ; 
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1929 kK. C. Bose for the Appellant. 
Ma ‘THEIN 
7 Hay for the Respondents. 


AND ONE. ; 
RUTLEDGE, C.J., and Brown, J.—The appellant in 


this case, Ma Thein, claims to be the adopted daughter 
of U Maung Maung and his wife, Ma Pwa, deceased. 
After the death of Ma Pwa, U Maung Maung married 
Ma Mya, the respondent, who is a sister of Ma Pwa, 
and the appellant claims that she was again adopted 
by U Maung Maung and Ma Mya. 

U Maung Maung died in 1914, and in 1918 Ma 
Mya married one Ba Than. The appellant claims 
partition of property on the ground that her surviving 
adoptive parent has married again. 

The suit has been dismissed on. the preliminary 
ground that such a‘suit does not lie. 

Two questions arose for decision. It was contended 
in the first instance that under Burmese Buddhist 
Law, when one parent died and the surving parent 
remarried, the kanitha children of the first marriage 
had no right to claim partition of property ‘as against’ 
the surviving parent, and, secondly, it was claimed 
that, even if the kanitha children were entitled to 
claim, an adopted child would have ne such right. 

On the first point the learned trial Judge held 
_that he was, bound by the ruling of a Bench of this 
Court in the case of Maung Po Kin and one v. Maung 
Tun Yin and two-(1). But on the second point he 

held in favour of the defendants, and, therefore, 
dismissed the suit. 

The appellant, while, of course, supporting the 
finding of the trial Judge on the first point contends 
that he was wrong on the second point, and that an 
adopted child has the same right-as cpeara) children 


(3) (1926) 4 Ran, 207. 
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to claim partition on remarriage of the surviving 
parent. 

That a keiktima child is not in every respect, so 
far as inheritance is concerned, in the same position 
as natural children was decided in the case of Maung 
Po An v. Ma Dwe (1); where it was held that a 
keiktima. adopted son could not claim from the 
adoptive mother her auratha son’s quarter share of 
the estate on the death of the adoptive father, and 
the learned trial Judge has held that on the same 
analogy an adopted child cannot claim partition on 
remarriage. 

We think that it will be more convenient in this 
appeal to deal with the first question raised before 
the trial Court first. 

It is argued before us on behalf of the respondents 
that, while the trial Court was perfectly right in 
holding that the adopted child cannot claim partition 
on remarriage, the decision in’ Maung Po Kin’s 
case was wrong. If we agree with him on this point, 
the second question raised does. not arise ; and, if 
we do not agree with the contention on this point, 
it will still be necessary to consider the principles on 
which Maung Po Kin’s case was decided to enable 
-us tocome toa decision as to whether the genera} 
‘rights of kanitha children in this respect is a right 
shared also byadopted children. 

Before Maung Po Kin’s case was decided there 


were two directly contrary decisions bearing on this 


‘point. Inthe case of Ma Thin and one vy. Ma Wa 
You (2), it was held that a daughter, being an only 
child, is entitled to claim a one-fourth share of her 
parents’ joint estate from her mother, when the latter 
remarries after the father’s death. The question then 





(1) (1926) 4 Ran. 184..- (2) (1903-04) 2.L.B.R. 255. 
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decided had reference only to the case of an eldest 
daughter, but the learned Judges who, decided thé 
case were clearly of opinion. that the children generally 
were entitled to claim partition on remarriage. enor 

A directly contrary. view of the law was taken i in 
Upper Burma in the case of Mi The O v. Mi Swe and 
others (1). In that case the late Mr. McColl held that 
on the remarriage of her. mother, the eldest daughter 
could not make a general . claim on the estate ; and, if 
he iS right in this contention, clearly the hanitha 
children could make no such claim. There is. no 
direct reference te Mi The O's case in the judgment i in 
the case: of | Maung Po Kin. There is; however, a 
reference to an earlier case, that of Maung Shwe Ywvet 
and others v. Maung Tun. Shein (2), in which Mi The 
O's case was referred to.. The correctness of. the 
decision i in-Mi The O’s case. was. not then. directly in 
question, but .. Mr.. Justice. Heald | in, his judgment 
expressed a doubt as to whether the decision was good 
law. 

The. Bench: decision, of. this Court in Maung Po 
Kiu's case is admittedly not founded on any, texts in the 
Manugye Dhammathat and admittedly the Manugye 
Dhammathat is binding on us if its provisions are clear 
on_ the point. That was definitely decided by their 
Lordships of the Privy Council in the case of Ma Hnin 
Bwin v. U Shwe Gon (3). 

It is to be noted. that Mi The O's case appears to 
have been, decided, before. the decision. of the Privy 
Council in, Ma. nin Bwin's case, but Mr. McColl 
nevertheless based his. decision i in that case in. part, on 
the Manugye.. ‘He. does not, “however, deal wiih’ the 
provisions. of the Maniigye") Dhammathat on the point 
in any detail. 


(1) (1914-16) 2 U.B.R. 46. - _ . (2@(1921-22) 11 L.B.R. 199. 
(3), (1915- 16) 8 ‘L.B.R. 1. 
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In Ma Thin’s case, from the decision in w hich he 

was dissenting, ‘Birks. J.; remarked’:— os 

“* “*"*- the “Manugye Manu, Amwebon seem to say 
that the eldest daughter is merely entitled to a one-fourth share 
of the farther’s clothes and ornaments.” 

The provisions of the ‘Manugye Dhammathat were 
exhaustively discussed by Heald, J., in Maung Shwe 
Ywet’s case, and he came to the definite conclusion 
that the provisions of this Dhammathat on the question 
whether an eldest child, other than the auratha, can 
claim partition ‘on the remarriage of the surviving 
parent weré by nomeans clear. That view was impliedly 
adopied by a Bench of this Court in Maung Po 
Kin's case, which was only a development of Maung 


Shwe Ywet’s case. ‘Admittedly the'pointis one on which 


the Dhammathats themsélves ‘are in Conflict, and itis 
possible to cite texts from them i insu pport of either view. 
After a consideration of the. case, a Bench of this 
Court has definitely held that, on the remarriage of 
the surviving parent, the eldest child; if he or she has 
“not already takén’a ‘quarter share “in the* joiht estate 
_ ag aitratiia, ‘becomes elititied td a quarter share iti tHe 
estate ; and ° “also ‘that ‘the children; other than’ the 


Es £R 


joint Seite 
On a point on which the Diminenee: are so 


divided‘in “opinion, ‘wé” are’ not “prepared to“differ 
from this finding. We accept the decision in Maung 
Po 'Kin’s case” that kanitha~ children’ can sue for par- 


inisal OR oe 


titioti after the death’ of ‘one parerit® on ‘the ‘Yémarriage 


of the surviving parent. 


‘That being so, it remains for us to decide. 


whether this right to claim partition can “be exétcised 
by the keiktima child. The learned trial’ Judge has 
answered this question in the negative. It was held 
by a Full Bench of this‘Court in the case of Maung 


197 


1929 
Ma THEIN 

3 Oe > 
Ma Mya 
AND ONE 


RUTLEDGE, 
C.J.,; AND - 
Brown, Js 


198 INDIAN LAW. REPORTS. (VoL. VIL 


1929 Po Anv, Ma Dwe (1), that a keiktima adopted 


Ma Tres son is not entitled to claim from adoptive mother 
Ma Mya on the death of the adoptive father, the auratha son’s 
anp ON quarter share of the estate of the adoptive parents. 


—— 


Seer The learned Judge was unable to see the distinc- 
.J., AND . ; : eee 

Brown, J. tion between the case of a keiktima child claiming 

partition on the death of the parent on the strenght of 

his being auratha, and that of a keiktima child claiming 

partition on the remarriage of the surviving parent. 

Heald, J., who referred the: question in Maung 

Po An’s case for reference to the Full Bench, 
remarks in his PPietring Jucement at page 195 as 
follows : _ 

“But even if the ebacties passage sited above frcm the 26th 

‘chapter of the 10th Book of Manugye be read as meaning that 
‘the ketktima child takes its place according to its age among’ 
the.own children of his adoptive parents, then, although under 
the modern rule it would share equally with. the other children, 
it does not seem to me to follow that if it was the eldest 
child of the family it would necessarily -acquire the special 
rights of the auratha-or eldest-born child either on the death 
of one parent or on the remarriage of the survivor. On the 
contra'y I.am strongly of opinion, as 1 haye suggested above, 
that any Burman jurist who was familiar with the Dhammathats 
and with the constant opposition in meaning between auratha 
and ketktima, would have regarded the: proposition that the 
heiktima could ever be auratha as a contradiction in terms.” 

The Full Bench answered the © reference as, 
follows :— 

. “AN ketktima adopted: son. is not entifled | to: claim from an 
adoptive mother on the death. of the adoptive father the auratha 
son’s quater share of the estate of the adoptive parents.” 

And at page 200 of their judgment, the following 

passage occurs :— 

' “We are satisfied that choot to the Dhbwhiathats the 

position of the keiktima child in respect of inheritance was 

inferior to that of:own children, but in view of the judicial 
décisions which for many years have recognized the. right of 
a (1) (1926) 4 Ran. 184, 
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the ketktima child to share equally with the own children we 
are of opinion thatthat right should not now be questioned. 
But, apart from the recent case Ma Thein ve Ma Mya 
(Civil First Appeal No- 171 of 1925), mentioned in the order 
of reference, there seems to be no case in which it has been 
expressly decided that an only or eldest keiktima child can be 
auratha or that if it fulfils conditions which would entitle 
an.own child to be auratha, it can onthe death of one parent 
claim from the surviving parent the auratha child’s share of 
the jointly-acquired property of the parents * * *. The 
Special right of the auratha is an exception to the general 
rule of equal partition among children which is now settled law 
and in the absence of any authority in the Dhamimathats or of 
any long course of judicial decisions extending that right to 
the keiktima child, we are of opinion that it should not he so 
extended” 

It is clear, therefore, that it must now be regarded 
as settled law that a keiktima child is in all ordinary 
circumstances entitled to equal partition of inherit- 
ance with the natural children. . 

That being so, we are unable to see how the 
right of a natural child to. claim inheritance after 
one parent has died-on the remarriage. of the. sur- 
- viving parent can be denied to a keiktima child. The 
tights of.an’ auratha are very special, rights: that are 
not shared by the younger children, and the refusal 
to recognize the. claims of a keiktima to these special. 
rights in no way conflicts with his rights to equal 
partition with the other children. 

The learned trial Judge speaks of the right to 
partition in this eventuality as a special right to 
which the ordinary rules do not. apply. But, if a 
natural born child can claim his rights and the keik- 
tima child cannot, it does not. seem to. us that the 
rights of partition are equal, The ordinary children 
are given. the right of severing themselves from-the 
family of their natural parent on his or her remarriage 
and claiming their share in the family property. 
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They are not and to ae that claim, and, if they 
do tiot’ do‘so, they can then claim a different’ share 
on the death of the surviving parent. 
~ In the case of a natural child, the disadvantages 
in awaiting the death of the surviving parent are at 
least no greater’ than’ in the case’ of a keiktima 
child. Itis obvious that the longer a keiktima child 
awaits to make ‘hisclaim, the ‘more difficult ‘it will 
be for him to establish it; atid it is at least as 
likely that a natural child would elect to contirue i in 
the family of his natural parent after remarriage as 
that a keiktima ‘child would elect to live with his 
adoptive’ parent on a change of circumstances. ‘ 
In thé case béfore ‘us, there are no natural 
children, but, if the decision of the trial Judge i is 
corréct, the same ‘tule applies if there are ‘both keik- 


. tima children‘and nafural children. ‘And we should 


then havé the ‘anomalous position that “of different 
children, who all have precisely” the: same rights” “of 
partition, some” Gotild® clairn ‘to exercise that right 
while the others would be debarred | from doing™ <6: 
ee Whatever thay! have been” the* intention” ‘OF the 





to ‘hold’ that the” fet of a kaniitha “child” ‘to ‘claim 
partition after the’ déath | of oné | ‘parent’ on ‘the | res 
marriage of the © survivor cannot be claimed by a a 
keiktima child. : ca 
We aré ‘of opinion that the learned trial Judge 
was wrong in rejécting her claim on the pr eliminary 
point.” ‘We, ‘therefore, set aside the ‘decision ‘of the 
trial Judge and remand the casé to the trial Court for 
a decision on the’ merits. ° j 

The respondents will pay the costs of the appel- 


lant i in this ‘appeal,’ ‘advocate’ s ‘fee five gold mohurs, 
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INSOLVENCY JURISDICTION. 


Before Mr. Justice Ormiston. 


IN THE MATTER OF L. W. NASSE, AN INSOL- cali 
VENT. x May 4. 


MANSUKLAL DOLATCHAND & CO., APPLI- 
CANTS.* 


Presidenty-T owns Insoliency Act (111 of 1509), ss. 8 (1), 17, 56,90 (1}—Rericw, 

- unlimited power of Insol:ency Court as:to—Principle of O. 47,r. 1, Civil 
Procedure Code (Act V of 1908) not applicable to ins. wency proceeding s— 
Feriod of limitation for review—Limitation Act (IX -of 1608), Sch. I, Art, 
181—Leave of Court essential-if mortgagee files suit to realise security— 
Proviso los. 17—Official Assi gnee whether necessary party in a suit against 
ansolvent—Transfer of debt—Doctrine of relation tack of a subsequent 
attachment to the original attachment that is removed—Transfer- ty 
judgment-deltor during interval, when valid — Civil-Procedure Code (Act 
V of 1908), s. -64, O. 21, r. 63—Fraudulent preference, onus of - sis ie 
Dom inant view of preference. 


Held, that s. 8 (1) of the Presidency-Towns Insolvency Act gives the Court 
-an unlimited power to-review, -rcscind or vary any order made-by-it urider its 
‘insolvency- jurisdiction, and -s.-¢0:(1).-which -deal3 with procedure cannot 
opera‘e to limit that power by: si epoenp the. REREDHS of OF agae hl of ‘the 
‘Civil Procedure Code. ~ se oat a, era 2 

- Held, that the-period of limitation for an ‘app-ication for review of an erdee 
sunder 8s. 8 (1)-of the Insolvency Act is that prescribed in Art. 181 of the Limit: 
ation Act. 

In the matter of Candas Narrondas, 13 Bom. 520 (P. C. )—distinguished. 

Held, that under the provisious of s. 17 of the Presidency-Towns Insolvency 
Act, leave of the’ Court is essential for the institution of asnit by a morfgagee 
to realise his sccurity. The words of the proviso are confined in theif 
-operation to cases where a mortgagee can realise his security without the 
‘institution of a suit. 
“* ‘Lang -v. Haptiullabhai, 38 Bom. 359—dissented from. 

White v. Sinmons, (1871). L.R-6 Ch. 955—dist inguished, 

Held, that the off cial assignee would not be bound bya decree in favour of 
a mortgagee, if the sait was instituted after the adjudication of‘ the insolvent, 
-and the official assignee’ was not made a party to such suit, notwithstanding 

* the fact that the official assignee was given an opportunity to defend the suit 

and he elected not to do so. It might be rete if the visa had 
-Supervened after the institution of the suit. ; - 

KclaChand Banerjee v. Jagannath Marwari, 54 Cal. 505 (P.C. sete to. 


* Insolvency Case No 70 of 1923. 
[An appeal (Civil Miscellaneous Appeal No. 94 of 1928) was filed peer 
this inde: ment, bat was withdraw before hearing —Ed.]’ é 
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Held, that an assignment of a debtor fund, legal or equitable, involves a 
transfer of an interest in that debt or fund. 

Rodick v. Gandcll, Eng. Rep. 42 Ch. 749—referred to. 

Heid, that where an attachment on property is validly removed, albeit under 
a misapprehension, a second attachment does not relate back to the date of 
the first attachment, and so a transfer of the property or a charge Created upon 
it, in the interval, by the judgment-debtor in favour of a bona fide transferee 
or mortgagee is not void by reason of s. 64 of the Civil Procedure Code. A 
distinction however exists when a property is released from aitachment, and the 
attaching creditor subsequently establishes by suit his right to attach, then any 
intermediate alienation by the judgment-debtor is void. This is so, because 
the Code under O. 21, r. €3 gives a peculiar and only remedy to an attaching 
creditor, so this class of cases is no authority for the general proposition that: 
if a first attachment is removed, a second-attachment relates bz.ck to the date 
of the first attachment. 


Ali Ahmed Khanv. Bansidhar, 6. A.L.J. 434 ; Aziz Bakhsh v. Kaniz Fatima 
Bibi; 34 All.490 ; Bonomali Raiv. Prosuno Narain, 23 Cal..829 ; Najimunissa 
Bibi; v. Nacharuddin Sardar, 51 Cal. 548 5 Ram Chandra v. sir 9 etait re 
34 Cal. 1158—distinguished. 

Gopal Prasad v. Kashi, 42 Ail. 39—dissented from and dist tinguished. 

’ Held, that those who assert that there is fraudulent preference by an insol- 
vent, must make out a prima facie case. If sucha case is made out, it can be 
rebutted by proof that the explanation of the preference is that there was a 
dominant intention in the mind of the insolvent other than a desire to prefer:a 
particular creditor. On the other hand there is fraudulent preference if the- 
insolven ’s substantial object or view is to give a creditor.a preference, though 


_at the same time he may have in view an advantage to be gained by him.” 


Ex-purte Hill, 23 Ch.D. 695 ; In re Cohen, L.R. (1894) 2 Ch. 505—referred™ 
to. * . é ; : 


N. N. Burjorjee for the applicants. 


. Janab Ali, Tambe Joseph for oe No. 2,. 
No. 8, No. 9. 


ORMISTON, J.—This is an application under section 8. 
of the Presidency Towns Insolvency Act, 1909, to- 
review an order passed by Otter, J-, on the 2nd 
June, 1927. The learned Judge, after admitting the 
application, went on leave, and I have been directed’ 
to dispose of the matter. The application is opposed. 
by creditors Nos. 2, 7 and 9. 

L. W. Nasse had a contract with the Public: 


Works Department under which he would in the 


ordinary course be due to receive a considerable sum: 
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of money and he was also in debt to the applicants. 
On the 28th February, 1923, he entered into an 
agreement with them which is on the file of C.R. 
No. 158 of 1923 of this Court. The agreement after 
reciting that he was indebted to the applicants to the 
extent of about Rs. 60,000, and that “he has now 
and will hereafter have sums to his credit on bills in 
the hands of the Executive Engineer, Mingaladon 
Cantonment Division and elsewhere in tne Fublic 
Works Department” goes on to provide— 

“The said L. W. Nasse hereby agrees and authorises the said 
firm of Mansuklal Dolatchand & Co. to withdraw all such sums 
now to his credit or may hereafter be to his credit from the Public 
Works Departmert till all the debts due to them are fully satisfied. 
That for such purpose he has this day granted them a genera] 
power of attorney. Should the said L. W. Nasse after this 
agreement either withdraw the said sums himself or preventin any 
way the firm of Mansuklal Dolatchand & Co. from withdrawing 
the same, then the said L. W. Nasse will be liable to either 

Civil or criminal action as the firm of Mansuklal Dolatchand may 
think fit.” 

The power of attorney to which reference is. made 
is. dated the 2nd March, 1923, and is in the same 
record, After giving the applicants authority to with- 
draw moneys from the Public Works Department in 
language similar to that employed in the agreement, 


Nasse gave them specific authority to give receipts 


therefor and to institute suits in respect thereof. 


On the 28th March, 1923, Nasse was adjudicated. 


insolvent. On the 29th March, 1923, the applicants, 
apparently being unaware of the adjudication, insti- 
tuted two suits Civil Regular Nos. 158 and 159 of 1923 
of this Court against the insolvent for the recovery 
of sums of money aggregating about Rs. 66,000, in 
which they claimed, on the strength of the agree- 
ment above set out, to have a lien on sums of 
money lying to the credit of the 1st defendant in the 
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office of the Executive Engineer, Mingaladon 
Cantonment’ Division and’ elsewhere in the Public 
Works Department, and asked for a declaration to 
that effect. 

On the 8th April, 1923, the Court was informed 
of the fact of the insolvency. Subsequently notice 
was issued to the Official’ Assignee to report to the 
Court whether he would defend the suit, he sum: 
moned a meeting of creditors to ascertain there views 
on thé subject and on the 10th July, 1923, he: filed 
his report. From'‘this report, it appears that the 
creditors, before making up’their minds, wished to 
find out what inoneys wére due to the insolvent, 
and, therefore, it had been ‘arranged’ ‘that ‘on the 
13th July the Official Assignee and the insolvent 


‘should meet the Executive Engineer, Mingaladon 
Circle. Further time was asked-for until the 31st 


July.. On that date’ the Official Assignee’ by his 


Advocate,. informed the Court ‘that’ ne would: not 
‘defend’ the ‘suitcn béhalf “of thé’ insolvent. * And 


ou the 10th August, 1923, decrees were passed ‘in 
favour’ of the ‘applicants * ‘in CIR 158° for Rs.° 50,000, 
interest ‘and ccsts; ‘atid in C:R? 159’ for’ Rs.’ 12 500, 
interest and costs.’ Tn ‘each ‘case it was. ‘declared that 
the ‘applicants Had a lieh'‘on stiths’ of money’ ‘lying a) 
thé ‘credit of ‘the’ insolvent’ in® the’ office “of-the 
Executive Engineer, Mingaladon’ Cantonment Divisioh, 
Rangoon, and” “elsewhere” in Y “the Public | Works 


Department.” 


“The! ‘differences between the estate of the insol- 
vent and the “ ‘Piaplic' Works' Department as ‘to ‘the 
Amount ‘due to’ ‘the estate were referred to atbitr ation, 


and the arbitrator’ (whose award is ‘filed: in ‘C.M: No. 


-131 of 1925)’ fotind’ that Rs. 33, 752-5- ‘3 was due to 


fhe insolvent’s’ state: “This sum’ was paid to’ the 
Official Assigriee’ and the applicants applied | that it 
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be paid to them claiming that they had a lien, first 


on the ground that the lien had been declared by - 


the decrees inC.R, suits 158 and. 159 of 1923, and, 
secondly, that independently of those decrees, they 
had. a lien by virtue .of the documents to which 
reference has been made above, Otter, J., by his order 
of the 2nd June, 1927, held that the Official Assignee 
was not bound by the decrees in the suits because 
the suits were filed after the insolvency. without the 
sanction of the Court and that the documents were 
inoperative to confer alien. It is this order which I 
am asked for review. __ 

I will first deal with two preliminary points w hich 
were, raised. The present application is uuder section 
8 (2) of the Presidency Towns Insolvency | Act, which 
gives the Court power, to “review, rescind or wens 
an order made by it under its insolvency jurisdiction.” 
it was urged. by the objecting creditors that sitting 
as. a Judge . An insolvency, my pOwers are no greater 
than. if application were made to me for review of 

“judgment under Order .XLVII, rule 1 of the Civil 
Procedure Code, and Mr. Burjorjee conceded that, if 
the provisions of that rule were. applicable, he would 
be out of Court. Section 90 (1) of the Act i is. cited to 
me in support of this. contention. _The sub-section 
enacts that in proceedings under. the Acts the Court 
is to. have the like powers and follow the like 
procedure as it has and follows in the exercise of its 
ordinary original civil. jurisdiction. But there is. a 


proviso that the sub- section is not in anyway to 


limit the jurisdiction conferred on the Court by the 
Act. Section. 8 (1) gives the Court an unlimited power 
to review, rescind, or vary. and section $0 (1). cannot 
operate to limit that j power by importing the provisions 
of Order XLVII, rule 1 of the Code. Moreover 
what Tam in substance asked to do is to vary the 
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order of the 2nd June, 1927, by holding that the 
applicants have a lien; and if I am of the opinion 
that the order. was wrong, I am bound to vary it. 

It is next urged that the application is out of 
time, because the period of limitation for an appil- 
cation for review of an order under section 8 (1) is 
Article 162 of Schedule A of the Indian Limitation 
Act, 1908, or in the alternative, Article 173. Mr. 
Burjorjee concedes that if either of these Articles is 
applicable, his application is time-barred, but says 
that the case is governed by Article 181, which 
provides for applications for which no period of 


‘limitation is provided elsewhere in the Schedule 


or by section 48 of the Civil Procedure Code. Article 


- 162 provides in the case of a review of judgment by 


the High Court in the exercise of its original juris- 


diction.a period of 20 days from the date of the 
decree or order. ASa matter of construction 1 should 
hold that the review of judgment referred to in the Article 
was the review of judgment mentioned in Order XLVI, 
rule 1 of the Civil Procedure Code. Mr. Tambey. 


‘however, contends that “original jurisdiction includes 


insolvency jurisdiction ” and cites a note in Rustomji’s 
Law of Limitation (1927 edition) at page 901, to this 
effect. The case was cited by the learned author, namely, 
the decision of the Privy Council in In the matter 
of Candas Narrondas (1), by no means bears out this 
sweeping generalisation. In that case judgment had 
been entered up under section 86 of Statutes 11 and 12 


‘Victoria Cap. 81 (which at the time governed insolvency 
‘in British India) in favour of the Official Assignee 


against the insolvent for the amount of his scheduled 
debts. Eighteen years later the Official Assignee 


sought to execute the judgment. Under Article 180 








(1) (1889) 13 Bom, 520, 
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of Schedule II of the Limitation Act, 1877, the period 
of limitation for an application to enforce a judgment 
of a Court established by Royal Charter in the 
exercise of its ordinary original civil jurisdiction was 
12 years from tne time when a present right to enforce 
the judgment accrued .-to some person capable of 
releasing the right. It was held that although a Court 
under the provisions of Statutes 11 and 12 Vic. Cap. 21 
determines the substance of questions relating to 
the insolvent’s estate, the proceedings in execution 
and the judgment are the High Court’s: Consequently, 
the judgment which was entered up was a judgment 
of the High Court in its ordinary original civil 
jurisdiction. The case is not, therefore, an authority 
for the proposition that an application to a High 
Court for a review of a judgment passed by it in its 
insolvency jurisdiction is governed by Article 162 of 
the present Limitation Act. 

Article 173 deals with a review of judgment except 
in the cases provided for by Articles 161 and 162, 
and provides a period of 90 days from the date of 
the decree or order. Mr. Tambe contends that this 
Article is not restricted to applications for review under 
the Civil Procedure Code, and cites in support of 
this contention a passage on page 921 of the same 
learned author, based on a decision reported in 3 
Mysore Law Journal 124. I disagree with his 
contention. In my view, therefore, the present 
application is not barred by limitation. 

Mr. Burjorjee then dealt with the two points on 
‘which Otter, J., had heid against him. At the conclusion 
of his argument. counsel for the opposing creditors ad- 
‘mitted that the agreement on which Mr. Burjorjee relied 
was effectual to create a charge, but contended that 
the matter was not concluded by the decrees passed 
in C.R. suits 158 and-159 of 1923, and submitted 
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that ie charge se ami: to be ecb created 
was void, first because at the time it. was created the 
debt was under attachment, and, secondly, . because it 
amounted to. a fraudulent preference., They further 
urged that the applicants had gther securities, for. their 
debts and that these should be exhausted. before. 
recourse was had, to the property in respect of which 
they claimed a charge. Mr. Burjorjee agreed that the: 
applicants would first realise their other securities and. 
give credit.for the net, amount realised before seeking 
to enforce.their charge, ae 

_. I heard counsel first on the question whether. the 
matter was concluded by the decrees in, question. 

Under section 17 of, the Presidency | Towns. Insolvency 
Act, on the making. of an order. of adjudication, the. 
property of the insolvent vests i in, the Official Assignee: 
and becomes divisible amongst ,, his . . creditors, and 
thereafter except.as directed by, the Act no creditor 
to whom the insolvent is indebted, in respect. of any 
debt provable in insolvency shall “have any. remedy 
against the property. of the insolvent i in respect of the 
debt, or shall commence any suit,.or other legal 
proceeding except with the leave of the one and on 
such terms as the Court may impose.’’, There is a 
proviso that the section is not. to affect the powers. 
of any secured creditor to realise. or otherwise deal 
with his security in the same manner as if the section 
had not been passed. In the present instance ihe 
suits were instituted the day after the adjudication. 
and leave to institute, them was not previously obtained. 

Mr, Burjorjee conceded that, if. section 17- applies, 

and the case is not within the proviso, leave must. be 
granted before the, institution of the suit, But i 
argued . that a. mortgagee. in instituting ! ta Stits. 


realise his security. is within,, the; proviso ; in ape 


words, that he is free to realise his security either 
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without the intervention of the Court, as by sale, or 
by the institution of a suit. In support of this 
proposition he cited Lang v. Haptullabhai (1), a 
decision of a Bench of the Bombay High Court, 
which was cited, but not discussed in Ramchand v, 
Bank of Upper India, Limited, Delhi (2), a case dealing 
with an entirely different point. In the Bombay case 
the Official Assignee was in the position of a mortgagor 
and the mortgagee brought a suit against him to realise 
his security. It was held affirming the judgment of 
Beaman, J., and differing from a decision of Davar, J., 
set out in a footnote io the report, that no leave was 
necessary, inasmuch as the proviso to section 17 
covered a suit by a mortgagee to realise his security, 
the principle being that a suit is one of the recognised 
methods of realisation of mortgage securities, and that 
if section 17 had not been passed, the mortgagee 
could have realised his security in the ordinary way 
by means of a suit. . Reliance was placed on a passage 
in the judgment in White v. Simmons (3), where Lord 
Hatherlay declined to hold that where was ‘‘an ex- 
press reservation of all rights, a mortgagee should be 
precluded from proceeding in equity to enforce his 
Security.” The learned judges say that Lord 
Hatherlay was dealing with a proviso in the same words 
as ‘the proviso to section 17 of the Presidency 
Towns Insolvency Act. The proviso with which Lord 
Hatherlay was dealing wasthe proviso to section 12 
of the Bankrupicy Act, 1869. Butsection 13 merely 
enacts that “where a debtor shall be adjudicated 
a bankrupt, no creditor to whom the bankrupt is 
indebted in repect of any debt provable in the 
bankruptcy shall have any remedy against the property 
or person of the bankrupt except in manner directed 


(1) (1913) 38 Bom. 359. (2) (1921)3 Lah. 59." 
: (3) (1871) L.R. 6.Ch. 555. 
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by this Act.” It will be noted that there is no 
provision forbidding the institution of a suit without 
leave. This provision appears in section 9 of the 
Bankruptcy Act, 1883, and in section 7 (12) of the 
Bankruptcy Act, 1914, which are similar to section 17 
of the Presidency Towns Insolvency Act. No English 
authority since the Act of 1883 came into force was 
cited in the Bombay cases, and none has been cited 
to. me. I am of the opinion that the English cases 
decided under the Act of 1869 aré not authorities for 
holding that under section 17 the leave of the Court 
is not required for the institution of a suit by a 
mortgagee to realise his security. JI am further of the 
opinion that the law was deliberately changed by the 
Act of 1883 with the object of closing the loop hole 
which those cases had left open. The words of the 
proviso can be amply satisfied by confining its 
operation to cases where the mortgagee can realise 
his security without the institution of a suit. I hold, 
therefore, that the leave of the Court was necessary 
for the institution of C.R. suits 158 and 159 of 1923, 
and that that leave not having been obtained, the 
decrees in those suits were not binding on the 
Oficial Assignee or the estate of the insolvent. This 
concludes the matter. On the assumption that the 
view I hold is erroneous, and that leave was not 
necessary, unless the Official Assignee was a- party to 
the suits he could not be bound by ‘the decrees 
passed in them. This was so held by the Privy 
Council in Kala Chand Banerjee v. Jagannath 
Marwari(1). That was a decision under section 16 
of the Provincial Insolvency Act, 1907, the provisions 
of which, so far as material, are similar to those of 
section 17 of the Presidency TownsInsolvency Act. 





(1). (1927) 54 Cal. 595. 
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Mr. Burjorjee argued that the Official Assignee must 
be deemed to have been a party because he was 
given an opportunity to defend the suits and elected 
not todoso. The procedure which was followed in 
the suits would have been correct if the insolvency 
had supervened after the institution of the suits. But 
at the date of their institution Nasse had been 
adjudicated and the equity of redemption in the debt 
had devolved on the Official Assignee. He was a 
necessary party, and should have been sued in the 
first instance ; not having been sued in the first 
instance he should have been placed on the record 
as a defendant. The case is analogous to that of 
a suit brought against a man who was dead at the 
time of its institution. In such a case it would be 
incumbent on the plaintiff not merely to write to the 
legal representatives enquiring whether they wished 
to defend the suit, but to place them on the record. 
In the case to which reference was last made (1), a 
contention somewhat similar to that made by 
Mr. Burjorjee. was put forward and rejected by their 
Lordships of the Privy Council. On this ground 
also I hold that the -Official: Assignee is- not bound 
by the decrees in C.R. suits Nos, 158 and 159 of 1923. 

The next question is whether the charge pur- 
porting to be created was void because at the time it 
was created the debt was underattachment. The point 
is one of considerable importance and was not taken 
in the objections of the opposing creditors which were 
before Otter, J., I, therefore, allowed an adjournment 
so that the matter might be fully argued. 

' Under section 64 of the Civil Procedure Code 
when an attachment has been made, any private trans- 
fer or delivery of property attached, or of any interest 
therein, is void as against all claims - enforceable 


(3) (1927) 54 Cal. 595. 
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under the attachment. I may first refer to a sug- 
gestion made by Mr. Burjorjee, that the charge on 
which he relies was made by an agreement, and that 
it did not involve a transfer of an interest in property 
within the meaning of the section.. In Rodick v. 
Gandell (1), Lord Truro, Lc. says that “an agreement 
between a debtor and a creditor that the debt owing 
shall be paid out of a specific fund coming to the 
debtor, or an order given by a debtor to his creditor 
upon a person owing money or holding funds belong- 
ing to the giver of the order, directing such person 
to pay such funds to the creditor will create a valid 
equitable charge upon such fund ;. in other words 
will operate as an equitable assignment of the debts 
or fund to which the order refers.’’ And it seems 
impossible to hold that an assignment of a debt or 
fund, equitable or legal, does not involve a transfer of 
an interest in that debt or fund. 

I will now narrate briefly the facts relevant to 
this portion of the argument. 

Civil Regular No. 39 of 1923 of this Court was 
a suit instituted on the 20th January, 1923, by 
V.S.R.M. Chettiar (creditor No. 2:in these proceed- 
ings) against Nasse and others for the recovery of 
Rs. 20,000 and interest due on a promissory note. 
On the 27th Jaunary, 1923, on an application by 
creditor No. 2 for an attachment before judgment of 
the debts due to Nasse by the Executive Engineer, 
P.W.D. Cantonment Division, Rutledge, J., as he 
then was) directed a prohibitory order to issue, and 
it was served on the 30th January. On the 2nd 
February, Nasse filed an application, supported by 
an affidavit asking that his personal security might 
be accepted and the attachment removed. It shouid 





(1) Eng. Rep, 42 Ch 749 at p. 754. 


Vou. VIT] RANGOON SERIES. 


be noted that in the affidavit he emphasised the fact 
that it was his personal security which he was 
offering. On the same day Rutledge, J., passed the 
following order: “On defendant giving security to 
the satisfaction of the Bailiff for the amount of 
claim and costs prohibitory order to be withdrawn.”’ 
On this, on the same day, the Deputy Registrar 
asked the Bailiff to report and the Bailiff endorsed 
on the petition “ Petitioner Mr. L. W. Nasse is good 
for Rs. 21,560.” The Bailiff had originally written 
“surety” but scratched it out and_ substitued 
“petitioner.” On the same day the Deputy Registrar 
endorsed on the petition ‘‘ Let the surety be accepted,” 
and there is a note in the diary “On the defendant’s 
application dated 2nd February 1923 tendering his 
personal security, order passed as prayed.” Under 
this are initials, not apparently those of the Deputy 
Registrar. On the 3rd February, Nasse executed in 
the presence of the Deputy Registrar a bond giving 
personal security. Onthe 5th February there is an 
entry in the diary, followed by what appears to be 
the same initials, “Security bond having been filed 
on 3rd February 1923, attachment is removed.” On 
the same day a notice was served on the Executive 
Engineer informing him that the attachment had 
been removed. On or about the 17th February 
creditor No. 2 filed an application (dated the 13th 
February) complaining that Order 38, rule 5 (6) of 
the Code, under which the order of the 2nd 
February had been made, did not contemplate or 
authorise the acceptance of personal security, and 
asking for cancellation of the order “accepting the 
surety’ and that Nasse be ordered to furnish proper 
and sufficient security in terms of the Court’s order 
and on failure to do so “that he be ordered. to pay 
into Court all moneys withdrawn by him to the 
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extent of Rs. 21.500 from the P.W.D. and for such 
purpose all necessary orders may be given.” Notice 
was ordered to issue to Nasse and was served on 
him on the 2ist, on which date he was given time 
to file objections until the 26th. On the 26th he 
was given further time for this purpose until the 
2nd March. On the 3rd March he filed objections 
and the matter was directed to be placed before the 
Court on the 5th March. Meanwhile Nasse had 
executed his charge in favour of the present appli- 
cants on the 28th February and given them the 
power of attorney to collect the moneys from the 
P.W.D.on the 2nd March. The matter came before 
the Court on the 5th March and Rutledge, J., said that 
his order. of the 2nd Feburary never contemplated 


that the bailiff should be satisfied with Nasse’s personal 


security and had he meant merely personal security 


he would have so stated. He continued, ‘‘ Such being 


the case, the prohibitory order must be re-issued arid 
it will only be withdrawn.on the defendant furnishing 


adequate and independent security to the satisfaction 
of the bailiff.”’ On the 8th March it is stated that the 


attachment wasre-issued. The actual prohibitory order, 
which was issued on that date, and served on the 
12th March, says nothing about a re-issue and isin 
form: an entirely fresh prohibitory order. On the 
22nd March a decree was passed in favour of 


creditor No. 2. As I have said before, Nasse was 
‘adjudicated insolvent on the 28th March, and ihe 
‘applicants filed their suits to establish their eee 


on the next day. 
It is Mr. Burjorjee’s case that on ‘the date on 


-which the charge was created, there was no subsisting 


attachment. To this Mr. Janab Ali replied that, inas- 
much as the. attachment was removed under a 
misapprehension by the Deputy Registrar and was 
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immediately restored by the Judge, the attachment 
crdered to issue on the 5th March related back to 
the date when the prior attachment was first issued, 
and that the charge must be deemed to have been 
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therefore void. J] may say that before the argument 
proceeded the record of C.R. 39 of 1923 was carefully 
inspected by counsel on both sides, my attention 
was not drawn to the peculiarities in the endorsement 
of the petition of the 2nd Feburary and in the diary 
entries of the 2nd and 5th March which I have 
indicated, and Mr. Janab Ali was satisfied that the 
order removing the attachment was the order of the 
Deputy Registrar and conceded that he had power 
to make such an order. In support of his contention 
Mr. Janab Ali cited a number of authorities all of 
which with two exceptions, are cases of removal 
of attachment followed -by a declaratory suit in 
which the attaching creditor established his claim. 
Mr. Burjorjee says that this class of cases is distin- 
guishable and that, of the exceptions, one has no 
bearing and the athe was erroneously Gpetaea: I will 
now deal with the authorities. 

In Bonomali Rai v. Prosuno Narain Chowdhury 
(1), a decree-holder attached the property of certain 
of the defendants who then obtained an order of 
release under section 280 of the Code of 1882 
(corresponding to Order XXI, rule 60 of the present 
Code), and subsequently mortgaged the property. 
The attaching creditor thereupon sued for and 
obtained under section 283 (corresponding to Order 
XXI, rule 63) a declaration that the mortgaged 
property was nevertheless liable to be sold under his 
attachment. A few days after obtaining the decree 
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he again attached the judgment-debtor’s property.. 
The mortgagees then sued on their mortgage and 
obtained a decree for sale. The sale in execution of 
the attaching creditor’s decree. and that ordered by 
the decree in favour of the mortgagees were both 
advertised for the same day. The plaintiff pur- 
chased at the sale under the attaching creditor’s 
decree and then sued for a declaration that the 
property was not liable to be sold in execution of 
the mortgage decree, the reason being that the judg- 
ment-creditor’s attachment was restored by the 
decree under section 283 of the Code, and that the 
mortgage executed by the judgment-debtors was: 
invalid as against the plaintiff, the purchaser at the 
execution sale. It was held that the plaintiff was 
entitled to the decree sought. The ground of the 
decision was that the order for release at the instance 


of the claimant “was not final but provisional, as. 


section 283 declares it to be subject to the result of 
any suit which the attaching creditor may bring to 
establish the right which he claims to the property in 
dispute. That right was to do what he had already done 
“ yiz., attach it and to do what he wanted to do, but 
was prevented by the orcer from doing, to sell it in 
pursuance of his attachment. The only remedy given 
to the attaching creditor is by asuit which must be 


brought within one year from the date of the order, 


and the object of the suit is to maintain the attach- 


‘ment and get rid of the order. Although, therefore, 


an order under section 280 operates to prevent the 
attaching creditor from proceeding to sell the attached 
property, it does not operate so as at once to remove 
the attachment and leave the judgment-debtors free 
to deal with the property as they like. If they do 
deal with it, they and those with whom they deal 


do so subject to the result of the suit as to the 
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attachment being maintained. Any other construction 
of the section would in very many cases defeat the 
object of the suitand render the decree infructuous.” 
The case, therefore, depends on the peculiar remedy 
given to the attaching creditor by section 283 of the 
old Code, and is not an authority for the broad 
proposition that whenever an attachment is removed 
under a misapprehension and a fresh attachment is 
made, an intervening charge is subject to the 
disabilities specifed in section €4 of the present Code. 
This case was followed on the same ground in Ram 
Chandra Marwari v. Mudeshwar Singh (1) and Ali 
Ahmed Khan v. Bansidhar (2). Reliance is placed by 
Mr. Aiyangar on the remarks of Rankin, J., in 
Najimunisa Bibi v. Nacharuddin Sardar (3). That 
was a case relating to attachments under decrees and 
a declaratory suit, but no question actually arose 
under section 64. Rankin, J., said : “ [tis quite plain 
that, if an attachment comes to an end validly, then 
upon a second attachment no Court can refuse to 
recognise an interest validly created in the mean- 
while. It is also plain that if an attachment is wrongly 
released, and the right. to attach is subsequently 
established ‘according to law either by appeal or 
otherwise the attachment will relate back to the time 
when it was made.” From the context it would 
appear that he was discussing the position in relation to 
Order XXI, rules 60 and 63 of the Code. If his 
remarks were intended to have any wider application 
they were obiter dicta. 

In Aziz Bakhsh v. Kaniz Fatima Bibi (4), the 
assignee of a decree attached two properties one of 


(1) (£906) 34 Cal. 1158. (3) (1923) 51 Cal. 548.at p, 556. 
(2) (1$09) 6 A.L.J. 434. (4) (1912) 34 All. 490. 
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which was burdened with a mortgage in favour of 
the assignor and the other of which was not so 
mortgaged. The judgment-debtor objected that the 
mortgaged property could not be sold in execu- 
tion without a suit being brought on the mortgage. 
On the 2nd June, 1909, the Court: dismissed the 
application for executicn in toto. On the 10th. 
August, 1909, the decree-holder applied for review 
of judgment, on the ground that the order dismissing 
the application with regard to the non-mortgaged 
property was erroneous, and on the 13th June, 1910, 
the review was accepted and the execution. as regards 
the non-mortgaged property ordered .to proceed. 


Between these last two dates the judgment-debtor sold 


the non-mortgaged: property to.a third party. After 
the 13th June, 1910, the decree-holder applied to goon 
with the execution proceedings and to sell the non- 


mortgaged property. The judgment-debtor (not his 


transferee)objected on the ground thatunder Order XXI) 
rule 57, the previous attachment had ceased to exist, 
and that a fresh attachment was necessary and the 


‘property could not be sold, as he had already sold it 


to another person. Order XXI, rule 57 provides that 


‘when property has been attached but by reason of the 


decree-holder’s default the Court is unable to proceed 
further with the application for execution, it may dismiss 
it, and thereupon the attachment isto cease. Butin 
the case. under discussion there was no default and no 


order of dismissal for default, and it was held that the 


attachment still subsisted and was valid as against the 
purchaser. All that the case holds is that the attach- 
ment never had been removed. It is not an authority 
for the general proposition that if the first attachment is 
actually removed, albeit under a misapprehension, a 
second attachment relates back to the date of the first 
attachment. The case on which Mr. Janab Ali most 
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strongly relies is that of Gopal Prasad v. Kashi (1), 
In that case there were two suits pending against that 
same defendants by different plaintiffs, one in the 
Aligarh Court in which Kashi Nath was the plaintiff, 
and the other in the Mainpuri Court in which another 
person was the plaintiff. On the 9th August, 1909, 
the defendants applied to the High Court to transfer 
the Mainpuri case to Aligarh in order that both cases 
might be tried together, and on the same date obtained 
an order ‘‘ Let notice go ; stay meantime.” On the 
14th August, 1909, Kashi Nath attached before judgment 
certain properties of the defendants. On the 27th 
August, 1909, the Aligarh Court, on the application 
of the defendants, withdrew the attachment on the 
ground that the order of the High Court must be taken 
as a stay of proceedings in: both Courts, and not of 
those in the Mainpuri Court only, and that, therefore, 
the attachment, being a proceeding subsequent to the 
order, was illegal. Kashi Nath appealed to the High 
Court which held that the stay order of the 9th August, 
1909, related only to the proceedings in the Mainpuri 
Court: ‘ and by its order of the the 16th March, 1910, 
directed that the parties be restored to the position they 
occupied on the 9th August, 1909, and that all orders 
which had followed from the wrong interpretation of 
the stay order be set aside.” In this interval between 
the 27th August, 1909, and the 16th March, 1910, 
however, when as a matter of fact, there was no 
‘order in existence attaching the properties the defend- 
ants sold them to four. different transferees. Kashi 
Nath obtained a decree in his suit, and took out 
execution proceedings for sale of the properties on 
the strength of the attachment before judgment. The 
transferees, having made unsuccessful objections in 





(1) (1919) 42 All. 39- 
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the execution department, brought four separate suits 
for declarations that the transfers were good and that 
the properties were not saleable in execution of 
Kashi Nath’s decree. The suits were dismissed and 
four appeals were filed, three of which were heard 
and dismissed by various Benches, and then Gopal 
Prasad’s appeal was heard, apparently by a different 
Bench. There was no finding that Gopal Prasad had 
been in collusion with the defendants, and the Court 
assumed that he was a bond fide purchaser of property 
which he knew was not at the time of his purchase 
under attachment. It was held, however, that the 
order of the 16th March, 1910, had retrospective 
effect and that, consequently, the sale to Gopal Prasad 
effected between the 9th August, 1909, and the 16th 
March, 1910, when there was no subsisting attach- 
ment was invalidated. The decision was based on. 
two grounds. First, the Calcutta decisions which I 
have cited were, withowt discussion, treated as author- 
ities for the broad proposition laid down, and, secondly 
the Court held that it was bound by the previous 
unreported decisions of the Benches in the cases of 
the appeals of two of the three transferees. 

It appears to me that this case is distinguishable 
from the one which I have to decide. The order of 
the Allahabad High Court of the 16th March, 1910, 
distinctly stated that it was to relate back to the 9th 
August, 1909. The order of Rutledge, J., of the 5th 
March 1923, directed in terms an entirely fresh attach- 
ment and I do not think it can be implied that he meant 
it to have retrospective effect ; if he had so meant, 
he would have so stated, just as he had stated that 
if by his earlier order of the 2nd February, 1909, he 
had meant that personal security should be accepted, 
he would have so stated. Further, I think, that the 
decision of the Allahabad High Court was not justified 
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by the Calcutta decisions which I have cited and on 
which it professed to rest. Those decisions, as I have 
pointed out, are based on the peculiar remedy given to 
an attaching creditor by Order XXI, rule 63,and are on 
authority in any other class of case.. Even if the order 
of Rutledge, J., is to be deemed to have been passed 
with the intention that it should have retrospective 
effect, I am of the opinion that, the first attachment 
having been validly withdrawn, on subsequent attach. 
ment could have such an effect as against a person 
taking a transfer from the judgment-debtor in the 
interval. There is nothing in the Code, or as far as I 
know, elsewhere, which confers such a power on the 
Court. I do not say that in properly constituted 
proceedings, if fraud and collusion were alleged and 
proved between the judgment-debtor and a trans- 
feree a transfer obtained under such circumstances 
as exist in the present case could not be set aside: 
But in the objections of creditor No. 2, filed on 
the 31st March, 1927, there is no allegation that 
the charge was obtained either by fraud or collusion, 
and the objection, raised by ‘Mr. Janab Ali for the 
first time before me, is simply that the charge is 


void by reason of section 64 of the Civil Pro-: 


cedure Code. I hold that it was not for that reason 
void. 

The only remaining objection pressed is that, 
inasmuch as the charge was given on the 28th 
February, 1923, and Nasse was adjudicated an insol- 
vent on the 28th March, 1923, the charge is void as 
being a fraudulent preference. This isa matter which 
was not gone into before Otter, J., and one on which 
I must hear evidence. The circumstances under which 
the charge was obtained may or may not have a 
bearing on. that issue. As to that, at present, I 
express no opinion. 
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[After taking evidence, and after making a 
preliminary statement as to parties and as to the 
delay caused in the completion of the hearing 
owing to another lengthy case, his Lordship. passed. 
the following order :] : 

The question for decision is whether the trans. 
action evidenced by the charge of the 28th February, 
1923, and the Power of Attorney of the 2nd March,. 
1923, in view of the fact that the adjudication. took 
place less than three months of its date, is a fraudulent 
preference within section 56 (1) of the Presidency Towns 
Insolvency Act, 1909, Mr. Burjorjee said that he did 
not dispute that Nasse was at the time unable to pay his: 
debts as they became due from his own money, and the 
only question J have to decide is whether the charge 
was created by him in favour of the applicants “‘ witha 
view of giving”’ them a preference over the other 
creditors. The lawapplicable is not in dispute, counsel 
agree that the view of preferring need not be the whole 
view, but that it must be the dominant view. As was. 
observed as long ago as 1883 by Baggalay, L.J., in Ex- 
parte Hill (1), in relation to the corresponding section 
of the Bankruptcy Act, 1869:—‘ All that section 92: 
says is thatthe conveyance must be made ‘ witha view of 
giving such creditors a preference :’ it does not say with 
the sole view. I understand it to mean that the sub. 
stantial object or view must be the giving the creditor a 
preference, and that the mere fact that besides that view 
there may have been also some view of an advantage 
to be gained by the person who makes the preference. 
does not alter the case, or prevent the application 
of section 92.” 

Nor is it in dispute the onus of showing that thereis,, 


a fraudulent preference is, at any rate in the first instance 


(1) L.R. 23 Ch. D, 695, 701. 
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on those who assert it. Mr. Janab Ali argues that 
if a primd facie case is made out that a transaction 
amounts to a fraudulent preference, the onus shifts. 
Mr. Burjorjee does not contest this proposition, Refer- 
ence is made to Im re Cohen (1). It was there held by 
a majority of the Court of Appeal that where a bankrupt 
in imminent expectation of bankruptcy voluntarily pays 
a particular creditor with the result cf giving hima 
preference in fact, and the reason for such payment is 
unexplained, there is a prima facie case of fraudulent 
preference. Consequently, it being held that the 
trustee had proved a primd facie case of fraudulent 
preference, and there being no evidence to the contrary, 
the trustee was-entitled to succeed on his application 
that the payment was a fraudulent preference. 
Warrington, L.J., however (at page 539) observed :— 
“The case is a peculiar one, and it must not be supposed 
that it will be any authority for questioning the validity 
of a payment of a debt made in the ordinary course of 
business by a man who knows he is at the time insolvent, 
but who may well make such payments in the hope of 
keeping his business on foot for a time and perhaps even 
of passing safely through the period of danger. Such 
payments have been held not to be fraudulent within the 
meaning of the section, and I desire to throw no doubt 
on the correctness of such decisions.” Sargant, L.]., 
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who delivered a concurring judgment, said (at page. 


543) that there was ‘‘a general current of authority that, 
when a preference in fact has been given in anticipation 
of bankruptcy, such preference in fact requires justifi- 
cation by the establishment of some other sufficient 
* dominant intention.” He went on to say (at page 544). 


that the Court was not dealing with a case “ where a. 


debtor who knewhimself to be insolvent made a payment. 





(1) L.R. (1894) 2 Ch. 505. 
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to a creditor in the course of his business, and with the 
object of being able to carry his business on.” The 
position, therefore, is that it is for those who assert that 
there is a fraudulent preference to make out a srimd 
facie case. If such a case is made out, it can be 
rebutted by proof that the explanation of the preference 
is that there was a dominant intention in the mind of 
the insolvent other than a desire to prefer a particular 
creditor. If there is such a dominant intention, the 
prima facie case is rebutted. 

‘Mr. Janab Ali, accepting the preliminary onus, stated 
that he relied on the records of C.R. No. 39 of 1923 
(the suit by creditor No. 2 in which attachment before 
judgment was effected) and of C.R. Nos. 158 and 159 
of 1923 {in which the applicants sought to establish 
their charge) taking the view that a primd facie case 
had been made out, he adduced no further evidence and 
closed his case. 

Mr. Burjorjee called two material witnesses, namely, . 
Vithaldas (a partner of the applicants) and the insol- 
vent himself, to show that the charge was created 
by the insolvent in the ordinary course of his business 
and with the object of carrying it on. 

[After dealing with the facts of the. case and 
discussing the evidence his Lordship concluded as 
follows :—] 

After giving my best consideration to the evidence, 
I have arrived at the conclusion that the dominant 
intention of Nasse was not to give a preference. As 
has been said the onus of proving a fraudulent 
preference is on those who assert it. I do not think 
that the records on which Mr. Janab Ali relies 
are sufficient to establish a prima facie case. The 


omission of the applicants to include their other 


securities in their suits, to my mind, has no bearing 


- at all on the case. The proceedings in relation to the 
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removal of attachment of the debt have a suspicious 
appearance, but suspicion is not equivalent to proof. 
Of evidence of collusion in the matter between the 
applicanis and Nasse there is no proof whatever. 
Vithaldas says that he knew nothing about creditor 
No. 2’s suit or the attachment proceedings, and Nasse 
says that he told Vithaldas nothing about them, If 
he was expecting to get further advances by giving 
security, he would not be likely to inform the pro- 
spective lender of the risky nature of the proposed 
security. Asto-his motive for desiring to get the attach- 
ment removed, his evidence is that he believed that he 
had a defence to the suit of creditor No.2. He also 
thought that the persons who had been financing the 
Kokine brickfield had a right to the moneys accruing 
- due in respect of it superior to that of creditor No. 2. 
And Mr. Burjorjee contends that there is some legal 
justification for his view inasmuch as if insolvency had 
supervened before the attachment was removed, the 
applicants (who were creditors of Nasse alone), would 
have had the right to be paid before creditor No. 2, 
who was creditor of a partnership consisting of Nasse 
and A. K.N. Mohamed Ebrahim. However this may 
be I do not think that Nasse’s evidence on this point 
is sufficient to prove that in executing Exhibit F he 
did so with a view of giving them a preference in the 
sense in which the expression is used in section 56 
(1) of the Act. I lay no stress on his having stated 
that he executed it “‘ voluntarily.”” He was obviously 
using the word in contradistinction to “ under pres- 
sure” as that term is usually used in this class of 
cases. nee 

Even if a primd facie case could be held to have 
been made out by the opposing creditors, I am of the 
opinion that it has been rebutted. The applicants had 
been advancing large sums to Nasse to finance his. 
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Kokine brickfield contract. The work was nearing 
was at the time evedy prospect, once it Was completed 
and the inevitable obstacles in the way of getting 
prompt payment surmounted, of a large sum being 
received in respect thereof. According to Zaveri, the 
other witness of the applicants, the claim subsequently 
made on behalf of the insolvent’s estate was for over 
Rs. 1,20,000. The only difficulty was that Nasse was in 
embarrassed Circumstances and could not pay his 
sub-contractors and coolies. If he could be helped 
over the last lap, there was a reasonable prospect of 
the applicants’ recovering theif money. The security 
which the applicants had was insufficient, and they 
might reasonably expect as a Condition of their 
advancing further sums that they should receive 
further security. The same considerations apply, as 
I think, with even greater force, to Nasse. If he could 
manage to hang on and complete his contract, he had 
a feasonable prospect of paying off the applicants and 
of making enough to enable him to continue his 
business. And this is how, according to the evidence, 
the charge came to be created. Nasse gave the charge 
in order that he might receive the further advances 
which would enable him to carry on his business. I 
am of the opinion, therefore, that the charge was given 
in the ordinary course of business and was not a 
fraudulent preference. It follows that the present 
application for review succeeds, and that I must 
rescind the order of the 2nd June, 1927, dismissing 
the applicants’ application of the 27th January 
1927. The applicants are entitled to the order for 
which they then seek subject to one qualification. 
As will be seen on page 6 of my previous order, 
Mr. Burjorjee undertook that the applicants would 
first realise the other securities for their debt and give 
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credit for the net amount realised before seeking to 
enforce their charge. The order which I propese to 
make is that after the applicants have realised all their 
other securities for the debt due to them by the 
insolvent and have given credit for the net amount 
realised, the Official Assignee be directed to pay to 
them so much of the sum of Rs. 33,752-5-2 in his 
hands as may be necessary to satisfy the balance of 
such debt. 

Creditors 2, 8 and 9 must pay the applicants’ costs 
of the application for review. The case involves a 
large sum of money and important and ditficult 
questions of law arose. The hearing was also pro- 
tracted. I have noted in my previous order the time 
occupied up to its date. The trial of the issue of 
fraudulent preference has occupied the equivalent of 
a full day. I allow as advocate’s costs Rs. 340, 
and special costs at Rs. 170 a day for three days. 


PRIVY COUNCIL. 
MA SIN AND OTHERS 
v. 
COLLECTOR OF RANGOON 
(AND CONNECTED APPEAL), 


(On Appeal from the High Court at Rangoon.) 


Land acquisition—Declaration of intended acquisition—Later declaration 


cancelling first declaration—Land referred to in both detlarations —Date. 


at which compensation to be calculable—Land Acquisition Act (I of 1894), 
ss. 6, 23. 

A Government declaration under s. 6 of the Land Acquisition Act, 1894, 
declared that land belonging to the appellants respectively and land belonging 
to other persons were required for public purposes. Five months later the 
Government issued another declaration for the acquisition of the appellants’ 
land only; the declaration stated that the earlier declaration was thereby 
cancelled. : 
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1929 Held, that having regard to s. 23, sub-sec. 1 of the Land Acquisition act, 
——. * 1894, the compensation should have been based upon the value of the land at 


Picea the date of the later declaration. 
v. Decree of the High Court reversed. 
COLLECTOR 


Re saue, Consolidated Appeals (No. 106 of 1927) from a 
decree of the High Court (February 1, 1926) modi- 
fying two decrees of that Court in its Original 
Jurisdiction. 

The decree appealed from were made in appeals 
from decrees or orders in two references under section 
19 of the Land Acquisition Act, 1894. 

In both cases the dispute was as to the market 
value of the land. The only question of principle 
which arose was as to the date upon which the 
market value was to be ascertained, having regard to 
the fact that the Government had published in Octo- 
ber, 1923, a declaration of its intention to acquire the 
appellants’ land, which cancelled a declaraticn of May, 
1923, referring to the appellants’ land and to certain 
other land. 

The High Court, on appeal (Rutledge, C-.]., and 
Maung Ba, J.), held that the material date for con- 
sideration was that of the earlier notification, since 
in their view that notification practically remained 
good so far as the plots in question were concerned. 


1929, February 12. Samuel Moses for the appellants. 
Sir George Lowndes, K.C., and E. B. Raikes for the 
respondent. 


Reference was made to the Land Acquisition 
Act, 1894, sections 6, 19, 23, 48. 

February 12, The judgment of their Lordships 

was delivered by— 

ViscounT DuNEDIN.—This is an appeal from the 

' High Court of Judicature at Rangoon, in a case in 

which they have altered the finding of the Judge of 
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the High Court of the Original Side in a land 
acquisition case. : 

The Government on the 31st May, 1922, had pub- 
lished a declaration under section 6 of the Land 
Acquisition Act, 1894, that the appellants’ land was 
required for a public purpose, and that declaration 
included, besides the land which they desired to take 
from the appellants’ certain land belonging to other 
people. The Government seemingly changed their 
mind about requiring the land of the other people, 
and accordingly on the 6th October 1923, they pub- 
lished another declaration under section 6, specifying 
the same land belonging to them, but, at the same 
time, announcing that the former declaration was 
cancelled. 

The matter went before the Collector and he gave 
a certain award, to which their Lordships need make 
no further allusion. An appeal was taken to a Judge 
of the High Court and that Judge made an award by 
Which he awarded Rs.-6,500 per acre in respect of 
one plot and Rs. 3,800 per acre in respect of another 
plot. Appeal and™cross-appeal were taken to the 
Appellate Court, and the Appellate Court altered that 
judgment, replacing the figure of Rs. 6,500 per acre 
by a figure of Rs. 5,600 per acre, and replacing the 
figure of Rs. 3,800 per acre by a figure of Rs. 2,750 
per acre. 

The Appellate Court, in considering the sales upon 


which they based their judgment, after mentioning © 


the two notifications, which their Lordships have 
already referred to, then said :— . 

“ Though the word ‘ cancelled’ was used to mean that the 
first notification was either superseded or modified, the first notifi- 
cation practically remained good so far as these two plots of Maung 
Ba Kyaw and Ma Sin are concerned. So in our opinion the 


market value at the date of the publication of the first notification © 


shoald be the market value to be considered.” 
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Their Lordships are unable to take that view, 
because it is absolutely in the teeth of Clause 1, sub-~ 
section (1), of section 23 of the Land Acquisition Act, 
1894, which says that, in determining the amount of 
compensation to be awarded, the Court shall take 
into consideration “the market value of land at the 
date of the publication of the declaration relating 
thereto under section 6.” 

Now, it is perfectly certain that the only notifi- 
cation which gave right to take this land was the second 
notification, and therefore that date must be the date 
taken. That really vitiates the judgment of the 
Appellate Court. It is apparent from the figures that 
all this land was galloping upwards in value, and in 
particular, that sales were proved, after the date of 
the first notification, but before the date of the second, 
which showed a highly increased value, and that it 
was in considering those sales, as well as the former 


‘Sales, that the learned Judge of first instance came to 


the result that he did. Their Lordships are therefore 
clearly of opinion that the judgment of the Appellate 
Court cannot stand and that, as there seems nothing 
to be said against the judgment of the Judge of first 
instance, that must be reverted to. 

Their Lordships will humbly advise His Majesty 
accordingly to allow the appeal, to set aside the 
decree of the High Court in its Appellate Jurisdiction 
with costs, and to restore the judgment of the first 
Judge. The appellant will have the costs of this 
appeal. 

Solicitors for appellants : T. L. Wilson & Co. 

Solicitors for respondent : Saaderson, Lee & Co. 
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APPELLATE CIVIL 
Before Sir Ghy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


BAW PHAW 
v. 
MA TIN NU anp ANOTHER.” 


Shwe Dagon Pagoda—Trustees' power of control—Decision of Trustees as to 
who should do repairs—High Court not compctent to question suck 
decision—Register of donors and their representatives, maintained as an 
act of grace—Entry in such register not claimable as of right. 

Held, that the entire control of the buildings in the Shwe Dagon Pagoda 
precincts together with the right to repair the same is vested in the Trustees 
by virtue of the decree of the late Court of the Recorder of Rangoon, relating 
to.a scheme for the management of the said Pagoda. The High Court had no 
power tointerfere with the Trustees’ decision as to who. should do. repairs to 
any structure on the premises. 

Held, further, that the register of donors and their descendants, who may 
be requested by the Trustees to undertake the repairs of religious buildings 
and zayats in the Shwe Dagon Pagoda precincts is maintained by the Trustees 
purely as an act of grace; and no person has a legal right to have his 
name placed thereon. 


- Halkar for the appellant. 
E Maung for the respondents. 


RUTLEDGE, C.J., and Brown, J.—This is an appeal 
from a judgment of the Original Side of this Court, 
dismissing the plaintiff-appellant’s suit, which was for 
a declaration that she had the sole right to dorepairs to 
the zayat situated at the southern slope of the Shwe 
Dagon Pagoda now registered wrongly in the name 
of Daw Kyin as against the defendant-respondents. 

The defence set up in paragraph 10 of the written 
statement stated: ‘That the zayqt, being property: 
subject to a charitable trust under a Scheme framed 


by the late Court of the Recorder of Rangoon in 
* Civil First Appeal No. 215 of 1928, from the judgment of the Original 
Side ia Civil Regular No, 287 of 1927. d 
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Civil Regular Suit No. 139 of 1884, the Trustees of 
the Shwe Dagon Pagoda appointed under the said 
Scheme have full legal title to and control over the 
zayat in suit, and that the plaintiff is not entitled to 
maintain this suit against the defendants.” 

A. reference to the Scheme shows that amongst the 
duties of the Trustees are enumerated the following :— 


“(i) They shall, out of the trust funds, keep in repair 
the said pagoda, and the pagoda, zayats, and other buildings 
connected therewith, and the platform thereof, and the steps 
leading thereto. 

(ii) They shall control the erection of new  ragodas, 
zayats, spiral sheds, altars, idols, flag-poles, and bells on the 
above bg * 

They shall have. gogtfel over all offerings made at the said 
pagoda and all other property held in trust for the purposes 
of the said pagoda.,”’ 


Though, in the Scheme, no paragraph specifically 
veSts the property in the Trustees, the decree in the 
said suit—Civil Regular No. 139 of 1884—has the 
following paragraph :— 

“And it is further ordered and decreed that all the 
funds and property now held for the purposes of the said 
decree shall be, and the same is, hereby vested in the above- 
mentioned persons as Trustees of the same for the purposes of 
the said pagoda.”’ 

We are satisfied that the property within the 
precincts of the Pagoda grant is vested in the Trustees, 












and that they—and they only—have the right to 
_Yepair buildings, such as zayats. This has not been 
disputed by the appellant, and the Trustees have 


not been joined as parties to the present suit. 
The Rules and Regulations of the Shwe Dagon 
Pagoda Trust (Exhibit A), set out this very clearly :— 


ie ss = All the kuthodaws built and standing on 
the Sacred Hill shall be repaiced, decorated and maintained 


‘only by the nageee Trustees according ‘to their will and 


pleasure 2s mat 
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The Trustees in the exercise of their will and 
pleasure may request the original donor or his or 
her representative or descendants to undertake the 
repairs, and their bye-law goes on to mention that 
for this purpose a register shall be kept by them, 
and the names of such descendants may be changed 
as may be necessary through death or migration 
elsewhere. But the reading of this bye-law as a 
whole makes it clear that the maintaining of such a 
register is purely an act of grace on the part of the 
Trustees, and entries on such register are matters with 
which they (the Trustees), are only concerned. 

In effect the appellant is asking this Court to act 
as a Court of Appeal or Revision from the acts of 
the Trustees. Our simple answer is that we have no 
_ such power. From any decision which the Trustees 
might make as to what name should be entered on 
this register, there is no appeal to this Court. They 
are in a much better position to come to a right 
decision than we are, and it is clear that they were 
-acting within their powers. 

_ The appeal accordingly fails and must be dismissed 
«with costs, seven gold mohurs. 
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PRIVY COUNCIL. 
KHOO SAIN BAN 


v. 
TAN GUAT TEAN ANnpbD OTHERS.* 
(On Appeal from the High Court at Rangoon.) 


Indian Registration Act (XVI of 1908}, ss. 17 (1), 49—Agreememt to convey 
broperty to liquidate debt—Dcb! subsequently repaid in part —Claim to 
conveyance or charge—Absence of registration, 


Where by, a document addressed to his creditor a debtor agreed to convey- 
a named property to liquidate the debt, but subsequently part of the debt. 
is discharged otherwise, there is no agreement to convey which can be- 
enforced by specific performance, nor in the absence of registration . of 
the document under the Indian Registration Act, 1908, can a charge be: 
held to be created thereby for the balance of the debt. 


Decree of the High Court affirmed upon a different ground. 

Appeal (No. 65 of 1928) from a decree of the 
High Court in its Appellate Jurisdiction (April 20,. 
1926) reversing a decree of the Court in its Original. 
Civil Jurisdiction. 

The suit was instituted in the High Court by the 
appellant against the representatives of the estate of 
Lim Chin Tsong, deceased, namely, his widow 
(respondent No. 1) and the Official Assignee (respon- 
dent No. 2); other parties were joined pro forma, 
The plaint claimed a decree directing respondents Nos. 
1 and 2 to convey to the plaintiff a property known as. 
“ Mount Pleasant” freed from all incumbrances; a 
declaration that the plaintiff had valid charge upon the 
said property in respect of the debt due. to him; and. 
in the alternative a simple money decree for the: 
amount due, namely Rs. 43,533. Respondent No. kL 
did not defend the suit. i 

The facts appear from the judgment of the 


Judicial Committee. 


The trial Judge (Maung Gyi, J.) held that the 
plaintiff was not entitled to have the property 
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conveyed to him, but that he was entitled to a 
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declaration that he had a valid charge upon it for Koo SAIN. 


the amount of the debt: 

The present respondent No. 2 appealed. The 
appeal was heard by: Rutledge, C.J., and Maung 
Ba, J., who held upon the construction of the 
document that the plaintiff was entitled only to a 
decree for the amount of the debt. 

1929, February 21, 22. Sir George Loundes K.C., 
and Kenelm Preedy for the appellant. 

Dunne K.C.,and Hyam for the respondent No. 2. 

March 11. The judgment of their Lordships was 
delivered by— 


LorpD SHAw.—This is an appeal from a decree of 
the High Court at Rangoon madein its Appellate 
Jurisdiction onthe 20th April, 1926. H reversed a 
decree of the same Court made inits Original Civil 
Jurisdiction on the 8th May, 1925. In the case for 
the appellant the point to be decided is thus stated 
“ The principal question in this appeal is whether 
the appellant is entiled to a charge upon certain 
property in Rangoon known as ‘ Mount Pleasant’ as 
was found by the Trial Court or only to a money 
decree as held by the Court of Appeal .” 

It is unnecessary to repeat the facts of the case 
antecedent to the 2nd August, 1923. They are stated 
with sufficient particularity in the cases for the 
parties and in the judgments of the Courts below. 

One Lim Chin Tsong, a Chinese resident in 
Burma, had acquired in 1909 a small plot of land 


of 1°871 acres in extent, part of “ the Golden Valley 


Estate” in the district of Rangoon. In 1919 he also 
purchased two other properties, one of which was a 
house and land known as ‘‘Mount Pleasant ’’—the 
subject-matter of the present suit. Lim Chin died on 
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1929 the 2nd November, 1923. There had been a variety 
Kuoo San Of business transactions between him and the appel- 
BaNn 

ae lant Khoo Sain Ban. 
pee te Some months before his death in November, 
OTHERS. namely on the 2nd August, 1923 Lim Soo Hean & 
Company, being the firm of which Lim Chin was 
the sole partner, gave to the appellant the document :— 
Rangoon, 2nd Angust, 1923. 

DeEaR SAIN Ban, 


I confirm that we owe you nearly half alakh of Rupees, I 
shall convey you my property known as “Mount 
Pleasant ’' as agreed by me to liquidate the amount as 
soon as I feel a little better. : 

(Sd.) LIM SOON HEAN & CO.. 


The argument before the Board had reference to 
the proper construction of that instrument. 

In 1924 his widow, the respondent No. 1, 
obtained letters of administration, and she executed 
in April of that year a registered deed in favour of 
the appellant transferring to him the first small plot 
of land mentioned, and the appellant Sain Ban 
accepted the said transfer as‘ in part satisfaction of ”’ 
his debt which was stated to be Rs. 52,734. The 

- price of the plot was Rs. 15,000, leaving a balance 
of Rs. 37,734 still due. In June, 1924, the estate 
was placed for administration in insolvency and the 
respondent No. 2 was appointed official assignee. 

In September the appellant filed a claim as a 
creditor on the estate as per an account which 


included two sums of Rs. 1,000 and-Rs. 2,800 said 
to have been advanced to respondent No. 1 after 


her husband’s death. In that account the Rs. 15,000— 
the value of the small property transferred—is clearly 
credited and the final balance of Rs. 43,533 is 
followed by this statement ‘— 

‘“This amount is covered by property known as Mount 
Pleasant with 7° 92 acres freehold in ‘Golden ‘Valley. a 
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It is accordingly fairly plain that the appellant 
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and his advisers viewed the transaction to be presently xkuoo Sat: 


neted, as security, or cover for, or charge, upon 
“Mount Pleasant.”” The view, however, pressed 
upon the Board was of amore radical character, viz., 
that the document fell to be construed as a still 
existent agreement for sale of which specific per- 
formance may be demanded-at law. 

The second “reason ”’ for the appellant is :— 


“ the appellant was entitled to specific performance or in 
any event to a charge as held by the Trial Court.” 


By specific performance can only be meant a per- 
formance of this obligation, “I shall convey you my 
property known as ‘ Mount Pleasant.”’ As _ has 
been shown subsequent to the execution of that 
document the appellant had accepted a_ property 


valued at Rs. 15,000 in part satisfaction of the. 


obligation of 2nd August and in part payment of 
the sum due to him, and had in fact credited that 
part payment accordingly. To grant specific perform- 
ance would accordingly be to vest the property 
fully in the appellant in respect of an obligation 
which had been in considerable part extinguished. 
According to one argument laid before the Board the 
appellant would have been permitted to realise the 
property and he would then stand in the position of 
a debtor to the estate of the vendor should more be 
obtained than was necessary to cover the remanent 
balance. 

In the opinion of their Lordships, looking to the 
facts of the transaction, specific performance of the 
obligation cannot be given or worked out on any such 
principle. On the general point of construction of 
the document taken as a whole there are two views. 

_It may be argued for as an obligation to grant an out 
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and out transfer, liquidating the amount due in the 
sense that no debt remained between the parties, the 
property having been given and accepted in complete 
liquidation, that is to say in the sense of complete 
extinguishment of any existing debt. Difficulties 
might have arisen as to this ‘construction and as to 
its possible application toa position of affairsin regard 
to a property in respect of which Rs. 15,000 had been 
accepted in part satisfaction for the debt for which 
the land had been (as alleged) agreed to be sold. 
Their Lordships are of opinion that in the circum- 
stances a decree for specific performance of the contract 
by conveyance of the property cannot be granted, and 
that the judgment of both of the Courts below. on 
that topic is right. 

The other view, however, is that, granted the 
payment of Rs. 15,000 as stated, the document asit 
stands provides sufficient grounds for an equitable 
charge upon the property, to the effect of enabling 
the appellant to rank as a secured creditor (he is of 
course an ordinary creditor) upon the estate of the 
grantor, now in liquidation. The first Court thought 
that it did : the High Court thought that it did not 
upon reference to sections 54 and 55 (6) of the Transfer 
of Property Act. Their conclusion was that “in the 
absence ofa contract of sale we fail to see how any ofthe 
rights and liabilities of buyer and seller under section 
55 can be enforced.” 

The Board agrees with the result reached by the 
High Court, but thinks that the case can and ought 
to be disposed of in accordance with certain statutory 
provisions of the Indian law, to which the attention 
of the Court below may not have been called. 

It must be remembered that the title deeds of 
the property were not handed over and no question 


of security, charge orlien.on that ground.arose. The 
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claim of the appellant arises solely upon the document, 
and is of the nature of an equitable charge. Sucha 
charge can only found a claim in law if the provisions 
of section 17 of the Registration Act, 1908, are com- 
plied with. The provision is as follows :— 

“17. (1) The following documents shall be registered . 

(6) other non-testamentary instruments which purport or operate 
to create, declare, assign, limit or extinguish, whether inpresent 
or in future, any right, title or interest, whether vested or contin- 
gent of the value of one hendred rupees and upwards, to or in 
immoveable property.” 

It is plain that the document founded upon this 
record is one alleged to create a right, title or interest 
over immoveable property. Such a document, it is 
declared“ 4 Shall be registered . : 

Further by section 49 it is provided as follows :— 

“No document required by section 17 to. be registered shali— 

““ (a) affect any immoveable property comprised therein, or 

“ (6) confer any power to adopt, or 

““(c) be received as evidence of any transaction affecting 
such property or conferring such power unless it has 
been registered.” 


These sections were applied in Dayal Singh v- 
Indar Singh (1), with a reference to the antecedent 
legislation and the provisions of the Registration Act 

were, of course, given effect to. 

In the result accordingly, their Lordships are of 
opinion that the document was compulsorily regis- 
trable, that it was not registered, and that no charge 
can accordingly be created by it. It is unnecessary to 
proceed to the further general ground © teferred to in 
the judgment of the High Court. 


Their Lordships will humbly advise His Majesty. 


ahat the appeal fails with costs against the appellant. 
Solicitors for appellant: Stoneham & Sons. 
Solicitors for second EeSp Oust t Barrow, Rogers 
and Nevile. 


(1) (1926) 53 I.A. 214, 
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APPELLATE CIVIL, 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice,and Mr. Justice Carr. 


MA SHWE YU AnD oTHERS 
v. 
MA KIN NYUN anp OTHERS.* 


Buddhist Law—Partition on remarriage of surviving parent—Estate subject 
to such partition the estate at remarriage. 


Held, that at Burmese Buddhist law, when after the death of one parent 
the surviving parent remarries, the children of the first marriage are entitled to 
claim partition, unless there has been a previous partition between them and 
the surviving parent, This right is a vested right. 


Held, that the esate subject to such partition is the estate held by the 
surviving parent at time of the remarriage, 


Quaere : Whether the eldest child, even though a minor and incapable of 
being an orasa son, is entitled on remarriage of his surviving parent to one- 
fourth of the estate. 

Ma Sein Ton v. Ma Son,.8 L.B.R. 501; Ma Thaung v. Ma Than. 5 Ran. 175 
(P.C.) ; Maung Po Kin v. Maung Tun Yin,4 Ran. 207; Maung Po Sanv- 
Maung Po Thet,3 Ran. 438 : Tun Tha v. Ma Thit, 9.L.B.R.156 (P.C)—followed. 


Maung Kyaw Zav.U De Bi, 5 Ran. 125—referred to. 
Thein Maung for the appellants. 
Zeya for the respondents. 


RUTLEDGE, C.J., AND CARR:, J.—Throughout the 
hearing of this appeal it has been accepted as settled 
law that when a widower remarries his children by 
the first wife at once acquire aright to partition of 
the estate, and that the share of the children collec- 
tively is one-half, while the father takes one-half. 
That is the effect of the decision of a Bench of this 


Court in. Maung Po Kin v. Maung Tun Yin (1)and 
-we see no reason to question the correctness of that 


judgment in this respect. It istrue that in our former 





*Civil First Appeal No. 254 of 1927 from the judgment of the District 
Court of Pyapén in Civil?Regular No. 42 of 1926. 
(1) (4926) 4 Ran. 207, 
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judgment in this appeal we did not accept that judg- 1929 

ment inits entirety but our doubt was only whether Ma Se Swe 
the eldest son as such is individually entitled to a OTHERS 
one-fourth share even though he may not have xy, xy 
attained the status of otasa. That question as we NYtn ap 
said before, is not of practical importance in this — 


< RUTLEDGE, 
case. C.J.) AND 
In our former judgment, we assumed, without C4®® J: 
discussing the question, that the estate to be divided 
was the joint estate of the parents of the appellants, 
ie. the estate as it was at the time of the death of 
the mother. The question before us now is whether 
that view is correct or whether it should not instead 
be held that the estate in which the children are 
entitled to share isthe actual estate of the father at 
the time of his remarriage. 
We have been referred to a number of passages 
in the Dkammathats but after a careful consideration 
of these we. are unable to find any very definite 
. guidance in them, In no case does any Dahammathat 
say. expressly what estate is to be divided, and such 
indications as are to be found are in our opinion 
much too vague to form a safe foundation for any 
definite finding either way. We think therefore that 
the question should be decided on considerations of 
equity having regard to such rules of the law of 
inheritance as can definitely be laid down. 
In Ma Sein Ton and two v. Ma Sow (1), it was ruled 
by a Full Bench of the late Chief Court of Lower 
Burma that “ Subject to any claim by the orasa 
a Burmese Buddhist widow has an absolute right of 
disposal of the whole of the joint property of. herself 
and her late husband as against the children of their 


marriage. ” 
(1) (1915) 8 L.B.R: 501. 
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The same rule is, of course, applicable to the 
widower. This is now definitely settled law, but it is 
subject to the qualification that the rule applies only as 
long as the widow or widower does not remarry, and 
that on remarriage the children of the first marriage 
become entitled to one-half of the estate, as laid down 
in Maung Po Kin’s case (1). 

On the analogy of the Privy Council judgment in 


Tun Tha v. Ma Thit (2) it must, we think, be held 


that this right to partition vests in the children from 


the moment of remarriage of the parent. 


Having regard to these rules, there seems to us to 


be. a very strong case for holding that the estate to 


be divided is that existing at the time of remarriage, 
i.e., at the time of the vesting of the right.to partition. 
The opposite view clearly brings the rule laid down 
in Ma Sein Tun's case (3) and Maung Po Kin’s case 
(1) into conflict, for it is very possible that in the 
interval between the death of the first spouse and the 
remarriage, the surviving spouse may, in exercise of 
hisabsolute right of disposal, have alienated some of the 
property forming the joint estate of the first marriage. 
But such alienation must, we think, be held to be 
entirely valid and not contestable by the chidren of 
the first marriage. If therefore those children are 
bound by such alienation it is only equitable that they 
should be entitled to share in any acquisition made 
by the surviving parent after the death of his first 
spouse and before his remarriage. 

_A case which is relied upon as supporting this 


view is Maung Po San v. Maung Po Thet (4), in 


which it was laid down that “What the Burmese. 
Buddhist Law regards in its rules for partition to the 
family rather than the individual, and so long as the 


(1) (1926) 4 Ran. 207. (3) (1915) 8 L.B.R. 501. 
(2) (1916) 9 L.BR. 56, (4) (1925) 3 Ran, 438, 
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family sabsists all who are members of it are regarded 
as being entitied to partition on its dissolution. On 
the surviving parent’s remarriage, either the old family 
might be regarded as continuing or a new family 
might be regarded as being instituted.” 

On this principle, which we accept, the proper 
conception would be that on the death of one parent 
the surviving parent and the children remain one family 
and the property is family property, although its 
management is vested in the parent and the children 
cannot claim partition. A step-parent introduced into 
the family is a disintegrating element, whose influence 
may be detrimental to the interests of the children, 
and for that reason the right of claiming partition on 
remarriage of the parent is given- 

The Privy Council judgment in Ma Thaung Vv 
Ma Than (1) lends support to this view. It lays down 
that when there has been a partition on the remarriage 
of the parent, the children have no further claim to 
inherit on the death of the parent. In other words, 
from the time of the partition the family is broken 
up, and the parent and step-parent form a new family, 
This conception is further exemplified in the accepted 
rule that when there has been no partition on re- 
marriage the children of the first marriage are entitled 
to divide the estate with the step-parent on the death 
of their own parent, but that if even then they do not 
claim partition they have a further right to inherit on 
the death of the step-parent._. 

Having regard to all these rules, we think that on 
equitable considerations the estate to be divided is the 
estate as it is at the time of siete of the surviving 
parent. 

_. There seem: to be no strong yaaa for holding 
this view. to be wrong. It is true ee in: = Sein 
ots += =~ (1) (1927) S Ran. 175. 
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Ton’s case (1) the learned Judges speak of the ‘joint 
estate of the parents” as liable to partition, thus 
implying that it is the estate as it stood at the death of 
the first parent thatissoliable. But this does notappear 
to be a considered decision on the question now before 
us, which in fact did not arise in that case. 
And in Maung Kyaw Za v.U De Bi (2), in which 
one Judge remarked that the share of the children on 


remarriage of the surviving parent is confined to pro- 


perty acquired during the marriage of their parents, 
the dictum was obiter, for the only property in question 
in that case was property acquired during the second 
marriage. And this also was quite evidently not a 
considered decision of the question before us. © 

It has also been urged that what the children take 
on the remarriage of the surviving parent is merely 
their deceased parent’s share in the knapazon estate, 
and that therefore it is that hnapazon estate that is to 
be partitioned. We are not satisfied of the correct- 
ness of this proposition. If it were a question merely 
of the disposal of the interest of the deceased parent 
there seems to be no reason why the surviving parent 
should not receive a share. And there seems also to 
be no reason why, on that basis, the children should 
have no further right toa share on the death of the 
surviving parent. We think that the more correct. 
view of the matter is that the family is broken up and 
that it is the family estate that is partitioned. 

We hold, therefore, that when, after the death of 
one parent, the surviving parent remarries the children 


-of the first marriage are entitled to partition of the 


estate held by the surviving parent at the time of re- 
marriage—unless, of course, there has already been a 
partition between the surviving parent and the children. 





(1) (1923) 8 L.B.R. S01. ~ (2).1927 5 Ran. 125, 
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On this -view of the law it will be necessary to 1929 
return the case for further evidence. The issue framed Ma suwe 
in the District Court related to the debts of Maung n,2%? 
Kyaw Yon and his first wife, Ma On, at the time of y,":uw 


_the latter’s death. He must now ascertain what were Nyon anv 


Kyaw Yon’s debts at the time of his marriage to Ma E Omen 
Hwi j RUTLEDGE, 
2 Cj., AND 


The proceedings are returned to the District Court C4x® J: 
for a trial of and finding on the following issue :— 
“What were Maung Kyaw Yon’s debts at the 
_ time of his marriage to Ma E Hwi ?”’ 
This issue should be tried and the finding neminace 
without delay. 


FULL BENCH (CIVIL), 


Before Sir Guy Rutledge, Kt..K.C., Chief Justice, Mr. Justice Carr, Mr, 
Justice Maung Ba, Mr. Justice Mya Bu and Mr. Justice Brown, 


U PYINNYA AND ANOTHER 1929 
v. . Mar. 18, 19. 
U DIPA. * 


Court Fees Act (VII of 1870), Sch. 11; Art. 17 (vi)—Kyaung and its site, 
market value of —Court-fees in suit for possession of kyaung, how 
determined—Buddhist Ecclesiastical Law~-Sanghika kyaung, power of 
appointment to—Taik-ok whether empowered to nominate a successor fg 
a deceased head of a kyaung—Trust scheme granting powers of the head og 
a monastery on trustces—Presiding monk of sanghika kyaung, by wiom 
to be elected. 

Held, that in a suit for possession of a fdngyi kyaung and its site, court_ 
fees are payable under Art. 17 (vi), Sch. II of the Court Fees Act. 

Held, that where a trust scheme for the management of a sanghika 
kyaungdaik granted the trustees powers, to control all persons in the kyaung- 
daik such as are allowéd to the head of a monastery by the Buddhist 
Ecclesiastical Law and to settle disputes relating to the possession of 
Ryaungs and. zayats, the trustees are entitled to appoint a successor toa 
deceased presiding | monk of a sarighika kyaung. 





_ ™ Civil First. Appeal ‘No. 176 of 1928 from the # indgment c ore the bathe 
Side i in the Civil Regular No. 225.0f 1927,. °  ~ 
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Semble:—In the absence of any trust scheme-and trustees, it is for the 
Sanghas to decide who should succeed a deceased head of the monastery. 

Semble :—There does not seem to be any established rule of law by which. 
the deceaséd presiding monk has any power to nominate his successor. 

Rajagopala Naidu v. Ramasubarmania Ayyar, 46 Mad. 782 ; U Tezeinda 
v. U Teza, (1892-96) 2 U.B.R. 72—referred to. 

’ Manmatha Nath ‘Mitter v. the Secretary of State for India, 25 Cal. 194, 


_U Konma v. U Einda, C.R. 299 of 1919 C:C.L.B.—followed. 


Maung Meik v. U Kumara, (1917-20) 3 U.B.R. 236—dissented from. 


- Maung Kun for the appllants. - 
Kya Gaing for the respondent. 


This. is an appeal. from a decree of this Court on 


‘the Original Side passed in Civil Regular Suit No. 225: 


of 1927. There being a conflict of authorities on the 
amount of court-fees payable, the Divisional Bench 
(composed of Rutledge, C.J., and Brown, J.) before 
which the appeal came up for hearing made a reference 
to the Full Bench by an order reported below. 

“The parties to this appeal are Burman Buddhist 


“monks. The appellants are trustees of the Thayettaw 


Kyaungdaik in Rangoon under a scheme settled by 
the late Chief Court of Lower Burma. They brought 
a suit for ejectment of the defendant from the kyaung- 
daik and for possession of the Hmanzin kyaung. In 


_paragraph 19 of their plaint they stated ‘that being 
‘religious property, the kyaung in suit has no market- 


value, and the plaintiffs pay a court-fee of Rs. 10.” 
._ “This valuation was accepted by the Officer whose 
duty was to see that the court-fee was paid within the 


‘meaning of section 5 of the Court Fees Act, and 


summons was issued to the respondent. In his written 


‘statement, the respondent stated that the kyaung and 
its site were worth at least Rs. 15,000, and that court- 


fee should have been paid on that amount. 
“Tt was finally agreed between the parties that, 
court-fees had to be paid on the value of the propaely, 


the value would be accepted as Rs. 5 060. - 
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“The learned trial Judge following a decision of 
the late Judicial Commissioner of Upper Burma held 
that court-fees had to be paid ad valorem, and the 
appellants have contested the correctness of this finding 
in this appeal. 

“As no difference arose in the teint Court between 
the Officer whose duty it was to see that any fee was 
paid and the plaintiffs, the provisions of section 5 of 
the Court Fees Act do not appear to apply, and we, 
therefore, think that the learned trial Judge had 
juriediction to pass the order which he did. 

“The question raised is of some importance, and 
has been the subject of conflicting judicial decisions. 
In the Upper Burma case, which was followed by the 
learned trial Judge (the case of Maung Meik and one 
v. U Kumara) (1), it was held “thatthe provisions of 
section 7 (v) (c) of the Court Fees Act'apply to the 
valuation of ‘religious’ land, and that its value must 
be deemed to be the amount at which the Court 
estimates it with reference to the value of similar 
‘non-religious ” lands in the neighbourhood.” 

“A contrary view was taken by Rigg, J., in U Konma 
v. U Einda (2), Civil Regular No. 299 of 1919 of the 
late Chief Court of Lower Burma. 

“ The question of the valuation of a Hindu temple 
was considered by the Full Bench of the High Court 
of Madras in the case of Rajagopala Naidu ve 
Ramasubramania Ayyar and another (3). It was held 
that a temple had no market value, and that a suit 
for possession of such a temple had to be dealt with 
as a matter not otherwise provided for in Schedule ie 
Article 17, of the Court Fees Act. This decision ‘had 
reference toa temple only. There was no decision by 
the Full Bench on the question of religious. land, nor 


(1) — 3 U.B.R. 236. . (2). (1920) 13. B.L.T. 40, 
(3) (1923) 46 Mad. 782. - 
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does it necessarily follow from their decision that a 
pongyi kyaung, which is not a temple but a building 
used for the residence of monks, has no market value. 
But it is a matter for consideration how far the 
principles approved in that case would apply to the 
present.case. 

“The matter is of some Aco eaek and, in view 
of the conflicting authorities, we think it desirable that 
the question should be referred to the decision of a 
Full Bench. 

“‘We therefore, refer the following question:— 

‘Ina suit for possession of a péngyi kvaung 
and its site, are court-fees payable ad valorem 
on the market value of the kyaung and the 
_ site, or are they payable’ under Article 17 
(vi), Schedule II of the Court Fees Act’ ?” 

The reference was heard before a F all Bench, 
with the result reported below. 


RUTLEDGE, C.J.—The following reference has been 


‘made for the decision of this Full Bench =. 


“Tn a suit for possession of a péngyi kyaung and its site, 
are court-fees payable ad valorem on the market value of the 
Ayaung and the site, or ate they payable undér Article 17 (vi), 
Schedule IT of the Court Fees Act?” 

The reference arose in the following circum- 
stances :— 

The appellants, the trustees of the Thayettaw 
Kyaungdaih, in Civil Regular No. 225 of 1927, sued 
the respondent to evict him from a kyaung in the 
said kyaungdaik, and paid a court-fee of Rs. 10 
under Article 17 (vi), Schedule II of the Court Fees 
Act. The plaint was accepted by the Deputy Registrar 
so that no difference arose which could be referred 
under section 5 for the decision of the Taxing 
Officer. But the. defendant challenged. the adequacy 
of the court-fee and-alleged that the plaint ought to 
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be stamped under section 7 (v) (c). The trial Judge, 1929 
(Mr. Justice Ormiston), following a decision of Mr. v pyinyva 


Justice Heald (then Judicial Commissioner of Upper  4xvaer 
Burma), in Maung Meik and one v. U Kumara (1), |, 2. 


upheld the defendani’s contention, and the plaint — 
accordingly had to be stamped on an ad valorem basis oak ws 
Mr. Justice Heald in the last mentioned case 
observes :— 

“The present case is clearly a suit for possession of land. In 
such suits the plaint must be stamped according to the value of 
the subject matter, and where the subject matter is land-which 
‘pays no revenue and has produced no profits during the yeaf next 
before the date of presenting the plaint, the value must be deemed 
to be the amount at which the Court shall estimate the land with 
reference to the value of similar land in the neighbourhood. 

“ The learned advocate argues that no other land in the neigh- 
bourhood can be similar to religious land and that therefore 
section 7 cannot apply. I cannot accept this argument. The 
difference between the land in suit and other lands in the neigh- 
“‘pourhood is merely a difference of ownership, and that difference 
is merely accidental and not essential.” 

Iam unable to accept the learned Judge’s reasoning 
on this point, which seems to offend the principle 

laid down by their Lordships of the Privy Council 
in Manmatha Nath Mitter and another v. The Secretary 
of State for India in Council and others (2). In that 
‘case the claimants claimed compensation in respect 
-of the subsoil of roadways which for a period of years 
had been dedicated to the public. Lord Hobhouse 
observes :— 

“ By sections 13 and 24 (ic. of the Land Acquisition Act), the 
smarket value of the land at the time of awarding compensation is 
to be taken into consideration. Itis not suggested that there is 
c-any market value of these lands as roadways. Mr.Graham argues 

that when the compensation was awarded in this case the roads 

_had been broken up, and therefore the Subordinate Judge rightly 

-valued the land as belonging absolutely to the plaintiffs, free from 

the burden ‘of ‘the roads and capable of being used for any 
(1) (1917-20) 3 U.B.R. 236... (2) (4898) 25 Cal. 194. 
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purpose. In their Lordships’ opinion that would be a very 
unreasonable construction of the Act * be *, The 
-time of awarding compensation must be construed as meaning 


the time of compensation, the time at which the right to compen- 
sation, attaches. Atthat time these plots of land were roadways; 
and the plaintiffs are claiming for a supposed loss of value 
which had no existence when the ownership of the land was 


‘changed.” 


In other words the Court, in order to eoaiin 
the. market value, has to take the land as it is and 
not what it may become in the future. 

_ There is no question in the case before us that 
the land has been dedicated to religious uses in 
perpetuity and, so long as the Buddhist religion 
continues to be the religion of the Burmese people, is 


‘it imaginable that it would pass into secular ownership 
‘and so come under the operation of market value? 


By reasun of its dedication at some indefinite period 


_in the past to religious uses, it has, to use a phrase: 


familiar in Rating authorities, been “struck with 
sterility,’ to my mind, just as definitely as if a 


-macadam road had been laid upon it and dedicated 
-to public use. 


In. Civil, Regular No. 299 of 1919.(U Konma v. 

U Einda), not reported in the authorized Law Reports, 
Mr, Justice Rigg observes :— 

“The property in dispute is a poggalika. kyaung and the: 


phéngyi to whom the dedication is made has a life interest in the 


kyaung entitling him to occupation so long as he remains a 
phéngyi and entitling him also to put another phéngyi in possession 
of the kyaung. He is not however entitled to dispose of the 
hyaung by sale or by mortgage or by gift to any layman. It was: 
held in Maung On Gaing v. U Pandisa (1), that a gift made with a 
view to a future existence, whether foggalika or sanghika aiways 


_ retains its religious character and cannot be claimed back for: 


secular uses. © * - ue If therefore the kyaung 


‘cannot be transferred by a sale or by a mortgage or by a gift 





“{1). Printed Judgments 614, 
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cit is difficult to see in what way it can have any market value 
in the ordinary acceptance of that term.’ 

A Full Bench of the Madras High, Bout in 
‘Rajagopala Naidu v. Ramasubramanian Ayyar.and 
another (1), applying the principle laid down in 
Manmatha Nath Mitter’s case above referred to (2), 
that things have to be taken as they stand at the 
time in determining the market value of property, 
‘held that a temple, which is devoted absolutely and 
in perpetuity. to religious purposes can have no 
market value. 

I am unable, for the purposes of the present case, 
‘to distinguish between the case of a Hindu temple 
cand a phéngyi kyaung. Both have been dedicated 
‘in perpetuity to religions uses, and the Full Bench 
in the Madras case (1), refrained from deciding 

whether the Hindu temple was or was not a house. 

For these reasons I consider the decision in 
Maung Meik’s case (3), is erroneous, and would 
answer the reference that in a suit for possession of 
a phéngyi kyaung and its site court-fees are payable 
under Article 17 (vi), Schedule II of the Court Fees 
Act. 

Carr, J.—I concur. 

MaunG Ba, J.—I concur. 

Mya Bu, J.—I concur. . 

Brown, J.—agree with the answer proposed. 

So far as the. péngyi kyaung is concerned, this 
directly follows from the decision of their Lordships 
of the Privy Council in the case of Manmatha Nath 
Mittér and another v. The Secretary of State for India 
in Council and others. If section 7 of the Court 
Fees a could be applied the computation of value 


ao) (1923) 46 Mad. 782. 2 ae (1898) 25 Cal..194. 
- (3) (1917- 20): 3U. B.R. 236. 
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would under section 7 (v) have to be according to 
the market vale of the kyaung and that cannot be 
estimated. 

As regards the site, if the suit were governed by 
section 7 of the Court Fees Act, the court-fees would 
under section 7 (v) (c) have to be computed at the 
value eStimated with reference to the value of similar 


land in the neighbourhood. The test here is not the 


market value of the site in suit, but the market value 
of similar land in the neighbourhood. The question 
then is whether the site of a pdngyi kyaung can be 
considered as being similar to other land in the 


-neighbourhood of a secular nature. I agree with the 


learned Chief Justice that by virtue of its dedication 
to religious purposes, the land must be held to have 
been ‘“‘struck with sterility’’ so far as market value 
is concerned, and that the difference between it and 
other land in the neighbourhood is not merely a 
difference of ownership. It is therefore impossible 
to estimate the market value of the site for the (pur- 
poses of section 7 of the pclae Fees Act. 


The Divisional Bench then proceeded to dispose 
of the appeal on the merits. 


RuTLEDGE, C. J.—This is an appeal from the Origi- 
nal Side of this Court dismissing the plaintiff-appel- 
Jants’ suit for possession of a kyaung in the Thayettaw 


_Kyaungdaik, Rangoon, of which the defendant-respond- 


ent is at present in possession. Disputes from time 
to time had arisen in cotinection with this kyaung- 
daik and at the suggestion of the Court application 
‘was made to the late Chief Court for the settlement 


. of a scheme for the management of the kyaungduik 


in 1912. An appeal, Civil 1st. Appeal No. 129 of 
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1913, was preferred against the scheme settled by 
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the Original Side and the Appellate Court, consisting U Pyiwnva 


of the late Sir Charles Fox, Chief Judge, and Sir 
Henry Hartnoll, gave the scheme their very careful 
consideration and referred it to the Mahasangharaja 
the Thathanabaing, who gave his opinion after consult- 
ation with the Sayadaws present at the Soodima 
Convocation. We may mention that the several 
parties in the kyaungdaik profess to belong to the 
body of monks who acknowledge the Thathanabaing 
as their religious head. The scheme was accordingly 
settled by the Appellate Bench of the Chief Court 
in accordance with the advice of the highest ecclesi. 
astical authority acknowledged by the several monks 
of the kyaungdaik. This, however, did not prevent 
a considerable number of monks in the kyaungdaik 
refusing to acknowledge the scheme and in particular 
the appellants, who in pursuance of the scheme were 
elected as trustees of the kyaungdaik with a council 
of five, U Kethaya, the monk in charge of the 
Hmangin kyaung was one of those who refused to 
acknowledge the scheme, and it is on record that the 
appellants, the present trustees, sued U Kethaya for 
ejectment in the late Chief Court in Civil Regular 
No, 218 of 1918, alleging disobedience and harbouring 
a considerable number of monks hostile to the trustees, 
In those proceedings, it was not disputed that 
U Kethaya was in lawful possession of the kyaung. 
In such circumstances, a strong case would have to 
be made out to justify ejectment by the trustees, and 
the suit was dismissed by. consent as not disclosing 
sufficient cause of action. U Kethaya died early 


in 1926 and the defendant, who seems to have been 


his senior disciple, claims to be in lawful possession 
of the kyaung as his successor. The learned 
trial Judge has held that the defendant is in lawful 
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possession of the kyaung and after a full discussion 
of the breaches of the bye-laws alleged by the 
plaintiffs has held that they are insufficient to justify 
eviction and so has dismissed the suit. , 
If we were able to share the learned Judge’s 
finding that defendant was in lawful possession of the 
kyaung as successor to the late U. Kethaya, we would 
not be disposed to differ with his findings as regards 
the sufficiency of the alleged breaches to justify 
eviction, but, for reasons which we hereafter set out, 
we are not satisfied. -If ‘it had been established that 
the kyaung was poggalika property, the learned Judge’s 
findings might well be correct, but it is common 
ground that the kvaung in fact is thinghika property. 
No doubt thinghika property varies in .character 
according to its original dedication. It may be 
dedicated. to the rahans of the four quarters of the 
earth, ie. to the whole monkhood throughout the 
world, or, as is more usually the case to the rahans 
of the particular kyaungdaik in which the kyaung is 
situated. There is no evidence on the record as to 
the particular form of the dedication, but we consider 
ourselves justified in presuming that the more usual 
form was followed in. this case and that the dedi. 
cation was to the rahans of the kyaungdaik. In such 
cases, the property is vested in the head or heads of 
the monastery, no doubt as trustees. See the Manukye 
Dhammathat : Book 8 (Richardson), paragraph 3, page 
236. ‘Of these six, as regards the gift having -refer- 


ence to a future state of existence, they are of two 


kinds, poggalika and thengheika. In poggalika gifts, 
the person to whom the offering is made has a right 
to. keep it. In thengheika gifts, it becomes the pro- 
perty of the chief of the assembly of priests.” See 
Upper Burma Rulings (1892-96), Vol..2,:page 78 at 
ae SO se Belo BA ae ee oa, ee 
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The.land on which the kyaungdaik is situated was 
granted by Government for religious purposes to 
trustees and the present trustees’ names have been 
inserted in this grant, which is in their possession. 
This fact is mentioned by the first plaintiff in his 
evidence. The scheme. does not vest the land in the 
- trustees, but by its terms seems to take for granted 
that this has already been done. Had it been other- 
wise, it would be difficult to explain the very exten- 
sive powers given to the trustees by section 8, clauses 
{a) to (f). By clause (2) they are given all the powers 
of control which the head of a monastery has by 
Burmese Ecclesiastical Law—to settle disputes relating 
to the possession of kyaungs, zayats or religious 
buildings and to decide who should be in possession 
(of kyaungs). As I read this clause, they have not 
merely the power to decide disputes between lawful 
claimants to a kyaung, but they are given expressly 
the power to decide who. should be in possession of 
any thinghika kyaung. This power is probably given 
to them as heads of the kyaungdaik by Burmese 
Ecclesiastical Law, but it is expressly given to them 
by the scheme as settled by the Chief Court on the 
advice of the Thathanabaing. 

The position taken up by the defendant throughout 
was that he was not bound by the scheme and would 
not obey its provisions. The learned trial Judge has 
held that the defendant, as well as all other monks 
in. the kyaungdaik are bound by this scheme. I am 
in full agreement with this finding, but I do not’ think 
that the learned Judge correctly appreciated the conse- 
_ quences of this finding and he seems to have been 

led away from the main issue by other matters:raised 
by the pleadings such as breaches of bye-laws and 
the committing of dupfassa. From the evidence it 
seems clear that the trustees had no objection to the 
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defendant if he acknowledged himself bound by the 
scheme and recognised the trustees as the beads of 
the kyaungdaik, and it is perfectly clear that the 
defendant refused to acknowledge the scheme or the 
trustees as the heads of the kyaungdaik. 

It has been contended that the trustees and council 
had no option but to recognise the defendant as the 
lawful successor of the late U Kethaya as custodian 
of the Hmangin kyaung as he was his senior disciple, 
was well qualified to teach the Buddhist Scriptures 
and had been nominated by U Kethaya. No doubt 
these are qualifications which in ordinary circum- 
stances would lead the heads of the kyaungdaik to 
appoint a candidate so well qualified, but I cannot 
read them as taking away the discretion of the trustees. 
The very object of the scheme was to promote har- 
mony in the kyaungdaik and not to continue in- 
definitely the strife and,bickerings of one faction with 
another, which is mostinimical to the Buddhist religion, 
and the requirements of the trustees that the defendant 
should acknowledge the scheme as a condition pre- 
cedent to their entrusting him with the charge of the 
Hmangin kyaung seems to me to be perfectly reason- 
able. It is clear from the record that the trustees 
asked him for such acknowledgment and it is clear 
that the defendant declined to give it. Instead of 
acknowledging the trustees, the defendant called in 
D.W. 1, U Kothanla, referred to as the Aletawya 
Sayadaw. The learned advocates agree that his 
kyaungdaik is on Boundary Road in a different part of 
the city, and he himself was forced to admit that he 
had no connection whatever with the Thayettaw 
Kyaungdaik. The defendant states that he entrusted 
the arrangements for U Kethaya’s pongyibyan to this 
monk, but it is also clear that he presided at the. 
meeting in the Hmangin kyaung, which the defendant 
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alleges appoined him the lawful custodian of the 
kyaung. The record does not show how many of 
the rahans present at that meeting were strangers to 
the éyaungdaik like the presiding monk, nor does it 
really matter. The scheme did not entrust U Kothanla 
or a gathering of defendant’s sympathisers with the 
power to decide who should be in possession of the 
Hmangin kyaung. This power was given to the trus- 
tees by section 8, clause (d) of the scheme. The 
learned trial Judge seems to have been much im. 
pressed by the demeanour of U Kothanla. We have 
not had the advantage of the learned Judge on this 
point, but the impression seems to have been so 
favourable that he does not seem to have noticed 
that this monk was actively mixing himself up in the 
concerns of a kyaungdaik with which he was not 
connected, and not as a peacemaker but as a partisan, 
and that he was backing up the defendant in his 
disregard for the scheme which the learned Judge 
himself has found to be binding upon him, the defend- 
ants, as well as the other monks of the kyaungdaik, 

To put the matter shortly, I am satisfied that on 
the death of U Kethaya the trustees and the trus- 
tees alone had the power to appoint his successor 
and that though ordinarily in making such appoint- 
ment, they should consider whether the deceased 
occupant had nominated a successor who was his 
senior pupil and well qualified to teach the Buddhist 
Scriptures, the trustees’ choice was not narrowed 
down to such an individual, and they were justified 
in asking him to acknowledge the scheme settled for 
the management of the kyaungdaik and on his refusal 
to acknowledge it were justified in appointing other 
monks to take possession of the kyaung. 

I have very little further to add in connection 
with the case. The trustees appointed two disciples 
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of the late U Kethaya, namely U Zatilaand U Tezeniya 
to take charge of the kyaung as they agreed to 


- acknowledge the scheme. This wasdone about May 


1926. These monks ran away fromthe kyaung some 
time later and neither of them gave evidence at the. 
trial. The defendant, however, filed a copy. of U 
Zatila’s. evidence in Criminal Regular Trial No. 336 
of 1926 before the Eastern Subdivisional Magistrate, 
Rangoon, relying on the admission in cross-exXamin- 
ation that. the defendant was senior to him and had 
aright to take the deceased U Kethaya’s place. In 
the earlier part of U Zatila’s evidence, he states that 
on the day that they were given the custody of the 
kyaung, four Zerbadis abused them and attempted to 
stab. another monk, while the defendant and _his 
twenty disciples refused to leave the kyaung.. From 
these circumstances, the reason for the flight of U 
Zatila and.his companion are not far to seek. The 
learned Judge has ‘decided that certain of the bye- 
laws made under the scheme are “Ultra vires. As I 
do not base.my judgment on any question arising on 
these: bye-laws, it is not necessary for me to express 
any opinion. 

For these reasons, J. would allow the appeal and 
set aside the judgment and decree appealed from, 
and would grant.a decree that the defendant .yield 
up possession of the Hmangin kyaung and premises 
to the plaintiffs. within fourteen days, failing which 
he. will be evicted therefrom. Asthere is no layman 
associated with the defendant-respondent. on the 
recordin this appeal, I would make no order as_ to 


costs. 


BROWN, JI agree that the decision in this case 


must depend on the answer to the question’ whether 


under a reasonable construction of the scheme for 
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the management of the kvaungdaik as framed the 
trustees have the right to fill any vacancy. occurring 
in the headship of the kyaung by death of the pre- 
vious head. On this point the learned trial Judge 
remarked: “In the present case, it is not alleged 
that the defendant has set up such a claim, and the 
trustees and the council appear to take up the position 
that they are invested in all cases with the right of 
nominating the successor of a deceased head pongyi. 
Such a right appears to be opposed to the well 
recognised methods of appointing such a_ successor, 
and, therefore, to be opposed to the rules of 
Vinaya with which the scheme is intended to be 
consistent.” He then goes on to cite -a passage from 
the deposition of the plaintiff OU Pinnya himself. 
U Pyinnya stated in the course of his cross-examin- 
ation ‘usually the head of a gaing in consultation 
with the members of the gaing selects as to who 
should sucheed to a deceased presiding monk.”’ But 
when further questioned by the Court on the point 
he added: ‘‘ We the Sanghas being in charge of the 
kyaung will be the proper persons to select a succes: 
sor.” The learned Judge also relieson the evidence 
of the Aletawya Sayadaw, U Kothanla, for the defence. 
This witness states in one part of the examination: 
““On the death of presiding monk of a sanghika 
kyaung and if the deceased monk had confidence in 
his disciple that he could take charge of the kyaung 
and that he would be able to control the other 
disciples, and if he (the junior) monk is replete with 
aforesaid qualification he becomes the successor of 
the deceased presiding monk. If he has not been so 
entrusted, a successor is elected by the Sanghas of 
the kyaung who have been associating with one 
another, i.e. the Sanghas who are of ihe same mind 
and who had associated with the deceased. presiding 
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monk.” But later on in his cross-examination he 
states: ‘It is true that in the case of a kyaung 
(Thinghika kyaung) like the Hmangin kyaung the 
trustees of the Kyaungdaik could nominate a successor 
ifthe said kyaung is situated within the compound 
of the said kyaungdaik and if situated outside the 
kyaungdaik solitarily by itself the deceased presiding 
monk could nominate a successor. The first answer 
is true provided there is no monk in the kyaung 
competent to succeed the deceased.” This answer is 
somewhat confused, but I do not think it can be 
held to be established that the general recognised 
custom is that only the rahans of a fparticular kyaung 
in a kyaungdaik have the power of selecting a 
successor. 

In Manugye, Volume 8, section 3, it is laid down 
that in poggalika gifts, the person to’ whom the 
offering is made has aright to keep it. In sanghika 
gifts, it becomes the property of the chief of the 
assembly of priests. The property here is sanghika 
property and therefore may be held to be the property 
of the chief of the assembly of priests. This by itself 
does not carry us very far, as it leaves open the 
question of what exactly is meant by ‘“‘assembly of 
priests.” In the case of U Te Zeindav. U Teza and 
one (1), it was held that in Upper Burma a monk 
or rahan with the knowledge and authority of the 
Thathanabaing or ecclesiastical authorities under him 
or a Taikok had the power to evict the resident rahan 
froma kyaung. The following passage occurs in the 
judgment on page 75: “ But, besides this, they 
claim to be the ecclesiastical heads of a sort of abbey 
or priory called a kyaungdaik, in which the defend- 
ant is one of the monks. There are separate 





(1) (1892-96) 2 U.B.R. Vol. 2, p,72. 
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buildings, but all are within the same precincts and 
constitute a monastery of which the plaintiffs are 
Taiktok and Taikkyat.” It was held that the plaintiffs 
had the power of eviction. This ruling has of course 
no direct bearing in the present case, dealing with a 
kyaungdaik in Rangoon where there are no Taikoks 
and other ecclesiastical members of the Buddhist 
hierarchy subordinate to the Thathanabaing. But it 
does suggest that in accordance with the ordinary 
rules of the Buddhist ecclesiastical law the head of a 
kyaungdaik would have the power claimed on_ behalf 
of the trustees in the present case. 


Rule 8 (a) of the scheme lays down that the 
trustees shall control the behaviour of all persons in 
the kyaungdaik and shall have all the powers, for 
enforcing such control, as are allowed to the head of 
a monastery by the Buddhist Ecclesiastical Law ; and 
sub-clause (d) lays down that they shall settle disputes 
relating to the possession of kyaungs or zayats or 
religious buildings and decide who should be in pos- 
session. This sub-clause appears to suggest that 
before they can exercise their power under it there 
must be a dispute relating to possession. In the 
scheme as framed in the decree of the late Chief 
Court it might be possible to construe the words 
“decide who should be in possession” as referring 
to any case in which a vacancy occurred. But from 
the Burmese version of the scheme it would appear 
that the sub-clause refers entirely to the question of 
disputes. The intention of the scheme under Rule 8, 
sub-clause (a), appears to be that the trustees should 
have the general powers that would vest inthe Taikék, 
and if the decision in U Te Zeinda’s case is correct, 
that would appear to include the power to decide as 
to the possession of the Ayaung. 
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It is quite clear in this case that a vacancy did 


U PyiNNYA occur in the headship of this particular kyaung on 
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the death of U Kethaya and that very ‘shortly after 
his death the trustees named two péngyis to succeed 
him. The kyaung is a sanghika property and it is 
therefore for the Sanghas to decide as to possession. 
The difficulty is as to who is to represent the Sangha. 
No doubt in’ many cases the rahan chosen by the 
deceased takes his place without any opposition. 
There does not seem to be any established rule of 
law by which the deceased has any power to elect his 
successor, and it appears clear that that is not really 
claimed by either party in this case, It is clear, 
however, that a vacancy has occurred in the manage- 
ment of the kyaung; and it is not clear that the 
defendant has the right to fill the vacancy. That 
being so, we are of opinion that in accordance with 
the general principles of the ecclesiastical law and of 
the scheme as framed, the provisions of Rule 8, sub- 
clause (d) must apply and that the trustees must 
decide who is to fill the vacancy. That being so, 
they were clearly justified in evicting the defendant 
from the kyaung, the defendant having refused to 
acknowledge their authority in the matter. The 
plaintiffs ask in their plaint that the defendant may 
be evicted from the whole kyaungdaik, but it does not 
seem to-me that they have established any good case 


for setch an order. 
I therefore agree with the order proposed and that 


a decree should be passed evicting the defendant 
from the kyaung in dispute. I also agree that no 
order should be passed as to costs in this appeal. 
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ORIGINAL CIVIL. 
Before Mr. Justice Chari. 


W. BANVARD 
v. 
M. M. MOOLLA.* 


Wagering contract, void but not illegal—Collateral transactions arising out of 
wagers—Cheque given for promise to refrain from having drawer declared 
a defaulter—Consideration—Contract Act (IX of 1872), s. 30. 


A wagering contract, under the Indian Contract Act, is void to jthe extent 
that no Court will enforce s.ch a contract, but it is not illegal, A collateral 
agreement, therefore, based upon a transaction which was originally a 
wagering transaction, is not on that account illegal. 

A cheque, arising out of a betting transaction, but given in consideration 

“of a person's promise to refrain frcm posting the drawer of the cheque 
before the Turf Club and having him declared a defaulter, is Re and for 
good consideration, 


Hyams v. Sturat King, [1908] 2 K.B.D. 696; Leicester & Co. v. Mutiick, 
27 C.W.N. 442—referred to. 


Doctor for the plaintiff. 
E Maung for the defendant. 


CuHart. J.—The facts of this case are perfectly 
Clear. The defendant owed money to the plaintiff 
in respect of certain betting transactions which 
apparently took place at the end of November 1927, 
Some time in December the defendant having made 
default in payment of the amount due, except a sum 
of Rs. 600, the plaintiff began pressing him for 
payment and sent two of his assistants to get the 
morey from the defendant. They apparently did 
not succeed, in getting anything from him, and some 
time about the third week of December Abraham, 
one of the assistants of the plaintiff, went and told 


—__. 
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the defendant that unless he paid up his master the 
plaintiff threatened to post him. The defendant 
pretends that he does not know the rules of the 
Turf Club in this respect, but I have not the least 
doubt that he knows everything about them. The 
defendant thereupon gave a cheque post dated to 
the 15th of January. On that day or on the next 
day he wrote to the plaintiff asking him not to 
present the cheque and promising to make payment 
of Rs. 1,000 on the succeeding Friday and the 
balance in the succeeding month. The plaintiff did 
not post the defendant as he could have done, and 
I am satisfied that the consideration for the passing 
of the cheque is the plaintiff’s act in refraining 


from posting him before the Turf Club and bring- 


ing him on the list of defaulters of the Turf Club, 
which is the punishment inflicted in such cases. 

The next question for consideration is the legal 
question whether the plaintiff is entitled to recover 
on the cheque in these circumstances. It is alleged 
that the consideration for the cheque was an illegal 
consideration. The cheque was given for a colla- 
teral purpose, namely to induce the plaintiff to 
refrain from posting the defendant, and there is 
nothing in section 30 of the Contract Act which 
makes a promise based on such a consideration 
illegal. In the case of Leicester & Co. v.S.P. Mullick 
(1), the facts were somewhat similar to the facts 


in this case. There a hundi was passed and the 


person in whose favour the hundi was passed had 
already reported to the Turf Club, put agreed in 
consideration of the passing of the hundi to with- 
draw his name and prevent him from being posted 
as a defaulter. In Hyams v. Stuart King (2), the 
facts were exactly similar to those in the present 
a) (1922) 27 GW.N. 442.2) (1908) 2 KBD. 696. 7 
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case the consideration there being a promise to 
refrain from declaring the giver of the cheque a 
defaulter. This was held to be a good consider- 
ation. The case in 27 Calcutta Weekly Notes 
therefore practically disposes of the defendant’s 
contention, but Mr. E Maung, who appears for him, 
argues that the Calcutta case proceeded more or 
less on the English decisions which themselves were 
based upon a different Act. Some of the provisions 
of the English Gaming Act are undoubtedly different 
from the Indian Act, but the principles applied are 
the same both in England and in this country. As 
a matter of fact at page 447 in Leicester's case the 
Calcutta High Court disposes of an argument based 
upon section 30 of the Indian Contract Act that 
that Act makes agreements by way of wager illegal. 
The learned Judges of the High Court pointed out 
that the sections of the Contract Act make a wager- 
ing contract void to the extent that no Court will 
enforce such a contract and not illegal. The 
collateral agreement therefore based upon a trans- 
action which was originally a wagering transaction 
is not on that account illegal. I am therefore 
satisfied that there has been good consideration 
for the passing of the cheque in that the plaintiff 
refrained from making any report against the defend- 
ant to the Rangoon Turf Club. 

There will therefore be a decree for Rs. 2,200 
and costs. 

[The defendant preferred an appeal which was 
dismissed by Heald and Mya Bu, JJ. under O. 41, 
R. 11 of the Civil Procedure Code. ] 
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APPELLATE CRIMINAL. 
Before Mr. Justice Carrs 


KING-EMPEROR 
v. 
NGA PO SEIN GYI alias ISLAM.* - 


Expulsion of Offenders Act (Burma Act I of 1926)—“Offender,” meaning of— 
Restriction under Burma Habitual Offenders Restriction Act (Burma Act 
Il of 1919) not sufficient. 


--In 1926 respondent was convicted of theft and imprisoned for six 
months. In 1928 an order of restriction was passed against him under s.:7 
of the Burma Habitual Offenders Restriction Act. The present proceedings 
~were commenced to expel him under s.3 of the Expulsion cf Offenders Act, 
1926. 


_ Held, that although persons restricted under the Habitual Offenders Restric- 
tion Act are “ offenders ” within the meaning of thai term as used in sections 
-2and 3 of the Expulsion of Offenders Act, yet if expulsion is sought solely on 
the ground of such restriction and not by reason of a conviction for an offence 
then there is no machinery to expel them and therefore neither the District 
Megistrate nor the High Court has any jurisdiction to deal with the matter. 


Gaunt (Assistant Government Advocate) for the 
Crown, 


» Carr, J.—This is a reference made by the District 
‘Magistrate of Bassein under section 4 (4) of the 
Burma Expulsion-of Offenders Act, 1926. 

The respondent is a Bengali Mohammedan by 
brith and has apparently lived in Burma for some 13 
to 15 years. He has married a wife, who, on the 
mother’s side, is partly of Burmess blood, and has 
apparently several children by her. Thus, by birth, 
he is a non-Burman, but it may be that he has 
acquired a domicile in Burma; and, if that is so, he 
would not be a non-Burman within the definition. in 








* Criminal Reference No. 131 of 1928 by the District Magistrate of Bassein. 
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Before the District Magistrate the respondent 
admitted that he was a non-Burman, and the District 
Magistrate seems to have acted on this. But I am 
not prepared to accept such an admission as con- 
clusive in a case of thiskind. Being anon-Burman by 
birth, an ignorant person, such as the respondent, 
‘might very well admit that he was a non-Burman 
without knowing that any question of domicile is 
involved. 

On this question, therefore, I should-have been 
obliged to return the proceedings for further enquiry 
but for cerlain other considerations with which I will 


now deal. 
The respondent, in 1926, was convicted of an 


offence of theft under section 379 of the Indian Penal 
Code, and was imprisoned for six months. But, for 
the purposes of the present case, that conviction is 
immaterial. He has not since been convicted of any 
offence, but, on the 11th of October, 1928, an order 
of restriction was passed against him under section 7 
of the Burma Habitual Offenders Restriction Act, 
and it is this order which is the basis of the present 
proceedings and of the District Magistrate’s recom- 
mendation that the respondent be expelled from 
Burma. 

Section 2 (B) of the Expulsion of Offenders Act 
contains the definition of an ‘offender’ for the 
purposes of that Act. Clauses (i) and (ii) of that 
sub-section deal with certain convictions of offences. 
Clause (B) (iii) deals with orders under sections 118 
and 110 of the Code of Criminal Procedure and 
‘under analogous laws. Clause (iv) deals with an 
order of restriction under the Burma Habitual Offen- 
ders Act, and it is under this last clause that the 
respondent becomes an “offender ” as defined in the 
Act. 
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Section 3 of the Act provides that any non-Burman 
who is an offender under the definition in section 2 
shall be liable to be expelled from Burma. Section 
4 then proceeds to set out the manner in which an 
offender may be expelled; but sub-section (1) of 
section 4 is somewhat curiously worded. It reads :— 
a When an offender becomes liable by reason of his conviction of 
an offence to be expelled from Burma under the preceding section) 
the District Magistrate of the district in which such offence was 
committed may call upon him to show cause why he should not 
be expelled.’” , 

The remaining sub-sectioms of this section deal 
with subsequent procedure. 

Now, in sub-section (1) the insertion of the words 
“becomes liable by reason of his conviction of an 
offence” is of considerable importance. Referring 
back to the definition of an “offender,” we find that 
it is only under section 2 (B) (i) and (ii), that a person 
becomes an “‘offender’”’ by reason of a conviction of 
an offence. Under clauses (iii) and (iv) of that section, 
a person may become an offender not by reason of 
conviction of an offence, for it is well recognized law 
that orders under section 118 of the Criminal 
Procedure Code, or under section 7 of the Burma 
Habitual Offenders Restriction Act, are not convictions 
of offences. ; 

The result is that the insertion of the words above- 
quoted in section 4 (1) restricts the application of this 
section to persons who are offenders under section 
2 (B), clauses (i) and (ii), and that this section can have 
no application toa person who isan offender under 
clauses (iii) and (iv) of section 2 (B). . 

The result is that although such offenders as the 
present respondent are liable under section 3 of the 
Act to be expelled from Burma, the Act, in fact, 
provides no machinery for the enforcement of that. 


liability. 
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In my view, therefore, neither the District Magis- 
trate, nor this Court, has any jurisdiction to deal with 
the matter under section 4ofthe Act. Itis impossible, 
therefore, for me to deal with a reference under sub- 
section (4) of section 4, 

The proceedings may be returned to the District 
Magistrate with a copy of this order. 


APPELLATE CIVIE. 


Before Mr. Justice Otter and Mr. Justice Brown. 


MAUNG TUN LIN aAnpbD ANOTHER 
v. 
MAUNG TUN WIN.* 


Civil Procedure Code, Sch. ll, para. 16—Decree'in conformity with the 
award—No appeal, exceptions to the rule of —Arbitrators with wide powers 
calling in othérs to assist —Award made with such assistance, valid. 


A decree in consequence of an award to which para. 16 of Sch. II to the 
Civil Procedure Code applies, is not appealable. 


Champsey Bhara & Company v. Jivraj Balloo Spinning and Weaving 
Company, Limited, 47 Bom. 576 (P.C.)—referred to. 

An exception to the rule is where an award is not an award at all. 

Ibrahim Aliv. Mohsin Ali. 18 All. 422—distinguished, 


Where arbitrators having wide powers call in other persons to assist them, 
their award, signed by them alone, cannot be said to be no award at all, 


Leong for the appellants. 


OTTER and Brown, JJ.—We think no appeal lies 
in this case. The judgment and decree were passed 
according to an award made in arbitration proceedings 
to which paragraph 16 of Schedule II to the Civil 
Procedure Code apply. The wording of the two sub- 
paragraphs of this paragraph is plain, and as was pointed 


* Civil Miscellaneous Appeal No. 166 of 1928 from the order of the District 
Court of Pyapén in Civil Regular No. 27 of 1927. 
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out by the Judicial Committee of the Privy Council in 
the case of Champsey Bhara & Company v. Jivraj 
Balloo Spinning and Weaving Company, Limited (1), 
they preclude any appeal. 

We were referred to [brahim Ali v. Mohsin Ali 
(2). Itis true that in that case the Court expressed 
the opinion that there were certain exceptions to the 
rule that decrees upon such awards are not appealable. 
One such was said to be where the award was not 
an award atall. It was said that in the present case 
the two chosen arbitrators enlisted the services of two 
additional arbitrators, and that as under the terms of 
reference they had no power to do this, their award was 
no award inlaw. But it was admitted that the award 
was made and signed only by the two arbitrators 
originally referred to. These gentlemen were given 
very wide powers, and even if they called in two 
other persons to assist them, their award could not be 
attacked on the ground that it was no award.at all. 
This case therefore differs from that contemplated by 
the Allahabad High Court, and is subject to the 
ordinary rule, which is that a decree in consequence of 
an award, to which the above quoted paragraph to 
Schedule II of the Civil Procedure Code applies, is 
not appealable. The appeal is therefore dismissed 
under Order 41, rule 11. es 


(1) (1923) 47 Bom, 576 (P.C.). 
(2) (1896) 18 All. 422, 


VoL., VI? ] RANGOON SERIES. 


APPELLATE CIViL. 
Before Mr. Justice Heald and Mr, Justice Mya Bu, 


MAUNG SHWE AN 
v. 
MA THE NU AnD OTHERs.* 


Privy Council, leave to appeal to—Settled principle of law in Burma—No 
decision of Privy Council on such priuciple of law—Material question of 
law—Law laid down by Privy Council and applicable to particular set of 
facts—Civil Procedure Code (Act V of 1908), s..110--Defence of possession 
in virtue of an agreement to Sell. 


It is settled law in Burma that an agreement to sell immoveable property 
which is inherent in the execution of aconveyance which was not registered, or 
in a repcrt of an outright sale made by the vendor to the Revenve authorities 
with a view to mutation of names, is a good defence toa suit for possession of 
the property brought by the legal owner. 


Ma Ok Kyi v. Ma Pu, 4 Ran.368; Ma Ma E v. Maung Tun, 2 Ran. 479; 
Myat Tha Zanv. Ma Dun, 2 Ran. 285 ; Maurg Sl.we Hmon v. Tha Byaw, 11 
L. B. R. 460 ; Tun Bytt vy. Maung Kya, 3 Ran. 608—referred to. 


Where their Lordships of the Privy Council have clearly laid down the law, 
which is applicable to a particular set of facts, leave to appeal to His Majesty 
in Council under such circumstances would be refused. 

Mathura Kurmi v. Jagdeo Singh, 30 All, 208—referred to. 

But, as in the present case, where the law has never been Jaid down, and the 
precise effect of the provisions of s. 54 of the Transfer of Property Act, has not 
been stated by their Lordships of the Privy Council, leave to appeal to His 
Majesty in Council on such a material question of law would be given. 

_Immudipattan v. Dorasami, 24 Mad. 377 ;i:Mahomed Musa v. Aghore, 42 
Cal. 801 ; Maung Shwe Go v. Maung In, 44 LA, 15—distingusshed, 


Ba Thein (2) for the applicant. 
Anklesaria for the respondents. 


HEALD and Mya Bu, JJ.—Petitioner applies for 
leave. to appeal to His Majesty in Council against a 
judgment of a Bench of this Court, which on. appeal 
from a decree of the District Court of Amherst dis. 
missing petitioner’s suit, affirmed the decision of the 
District Court. 





* Civil Miscellaneous Application No. 66 of 1928 arising out of Civil First 
-Appeal No. 210 of 1927.. - 
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Petitioner valued the property which is the subject 
matter of the suit at Rs. 10,090 when he first filed the 
suit and. at Rs. 13,000 when he gave -evidence, and 
it is not suggested by the respondents that the value 
of the subject matter in dispute in the suit and in the 
appeal to this Court and in the proposed appea! to 
His Majesty in Council is less than Rs. 10,000. 
Petitioner claims that the proposed appeal involves a 
substantial question of law because, as he alleges, the 
judgment of this Court recognised as valid an oral 
transfer of immoveable property and such recognition 
contravenes the provisions of section 54 of the 
Transfer of Property Act which provides that a sale 
of immoveable property worth Rs. 100 or more can 
be made only by registered instrument. _ 

In his original plaint, a copy of which (Exhibit 12) 
is on the District Court’s record, petitioner alleged 


that in 1909 by registered deed he made a simple 


mortgage of the lands in suit in favour of one Ma 
Son and her two sons San Ye and Tun Hlaing, that 
in 1917 he put the mortgagees into possession of the 
lands on an agreement that the rents and. profits 
should be taken by them in lieu of interest, and that 
he was entitled to recover the lands from the mort- 
gagees or their heirs and legal representatives on 
payment of the original mortgage money without 
interest. 

The defence was that the transaction of 1917 was 
not, aS petitioner alleged, a conversion of a simple mort- 
gage into a possessory mortgage but was an outright 
transfer of the mortgaged properties to the mortgagees 
in satisfaction of the mortgage debt. 

Petitioner admitted that profits of the lands were 
only sufficient or barely sufficient to pay the interest 


‘due on the mortgage and the Government revenue 


and that he allowed his brother Kya Baw ‘to work the 
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lands taking nothing from Kya Baw by way of rent or 
profits. It appeared from the official Land Records 
registers that about 1915 a report of a transfer of the 
lands by petitioner to Kya Baw was made to the 
Revenue authorities and that in the registers for the 
year 1915-16 the lands were transferred from petitioner’s 
name to Kya Baw’s name as owner. It appeared also 
from the official registers that in 1917 the lands were 
transferred outright by Kya Baw to San Ye and Tun 
Hlaing for Rs. 4,000 the transaction being reported 
to the Revenue authorities as a sale, that being the usual 
form of report in this country when mortgaged pro- 
perties are transferred to the mortgagees in satisfaction 
of the mortgage debt. There was some evidence that 
the petitioner himself took part in this transaction, 
and although the trial Court rejected that evidence it 
must be remembered that in his original plaint 
petitioner himself said that it was he who transferred 
the lands to the mortgagees. It seems clear therefore 

that petitioner took part in the transaction of 1917 and 
that that transaction instead of being, as he alleged 
a mere putting of the mortgagees into possession 
under an agreement that they should take the 
rents and profits in lieu of interest was in fact 
intended to be an outright transfer of the lands to 
the mortgagees in satisfaction of the mortgage debt. 
The only difference between this case and many 
similar cases which come before this Court is that 
the person who made the transfer to the mortgagees 
in this case, as shown by the entry in the Land 
Records registers, was petitioner’s brother Kya Baw 
and not. petitioner himself. But petitioner had ad- 
mittedly allowed his brother to deal with the landsas 
owner and had allowed them to stand in his brother’s 
name as owner for several years, and on his own state- 
ment in the plaint he was a party to the transaction 
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of 1917. In these circumstances the trial Court 
found that petitioner could not be allowed to repudiate 
the transaction of 1917 which was proved to be in 
intention though not in law an outright transfer of © 
the lands to the mortgagees in satisfaction of the 
mortgage debt. 

Petitioner appealed to this Court on the ground 
that the lower Court should not have recognised the 
transfers of the Jands by him to Kya Baw and by 
Kya Baw to San Ye and Tun Hlaing because those 
transfers were not effected by registered deed. 

This Court said that petitioner’s admission that he 
was a party to the transaction of 1917, which was 
proved. to have been an outright transfer in: satisfaction 
of the mortgage debt, debarred him from alleging 
that he was not bound by that transaction, and that 
although that transaction did not convey a good title 
to San Ye and Tun Hlaing, nevertheless it was a good 
defence to petitioner’s suit to redeem the property. 
That decision was based on a long line of decisions 
of this Court that an agreement to sell, which is 
inherent in the execution of a conveyance which was 
not registered, or in a report of an outright sale 
made by the vendor to the Revenue authorities with 
a view to mutation of names, is a good defence toa 
suit for possession of the property brought by the 
legal owner. That view of the law is settled, so far 
as this Court is concerned, by the Full Bench cases 
of Myat Tha Zan v. Ma Dun (1) and Ma Ok Ky v. 
Ma Pu (2), and has been adopted in numerous cases 
of which the following are examples, namely Shwe 


‘Hinonv. Tha Byaw (3), Ma Ma E v. Hee Tun (4) 


and Tun Byu v. Maung Kva (5). 





(1) (1924) 2 Ran. 285. (3) (1922) 11 L.B.R. 406, 
(2) (1926) 4 Ran, 368. (4) (1924) 2 Ran. 479, 
(5) (1925) 3 Ran, 608, 
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Petitioner’s learned advocate asks us to give leave 
to appeal to His Majesty in Council on the ground that 
all those cases have ‘been wrongiy decided in that 
they recognise as valid transfers which are declared by 
section 54 of the Transfer of Property Act to be invalid. 

Respondent’s learned advocate refers us to the 
case of Mathura Kurmi v. Jogdeo Singh (1) as laying 
down that the application of well-defined legal prin- 
ciples to a particular set of facts does not raise any 
question of law which can fairly be described as 
substantial, but in quoting that case the learned 
advocate has omitted certain important words. The 
Bench qualified the generality of the statement quoted 
by the words “in these circumstances” the circum- 
stances in that case being that the matter had been 
agitated time and again before their Lordships of the 
Privy Council, who had repeatedly laid down the law 
in the sense in question. In the present case the 
law does not seem ever to have been laid down by 
their Lordships of the Privy Council. There are 
certain cases in which their Lordships have dealt with 
somewhat similar points, namely, the case of Jmmudi- 
pattanv. Peria Dorasami (2), Mahomed Musa v, Aghore 
Kumar Ganguli (3), and Shwe Go v. Maung In (4), but 
in those cases, as was pointed out in the case of 
Myat Tha Zan v. Ma Dun (5), the question of precise 
effect of the provisions of section 54 of the Transfer 
of Property Act was not material to the decision. In 
' these circumstances we are unable to hold that the 
decision in Mathura Kurmi's case applies to the facts 
of the. present case. 

The question whether the cases in this Court 
mentioned above and similar cases decided in the 





€1) (1927) 50 All. 208. (3) (1914) 42 Cal. 801, 
(2) (1900) 24 Mad. 377, (4) (1916) IA. 15, - 
(5) (1924) 2 Ran. 185. 
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other High Courts of India were rightly decided is 
clearly a question of Jaw and in view of the number 
of such cases occurring in this country and the 
importance of the iegal principles involved it seems 
to us to be a material question of law. 

We therefore grant a certificate that as regards 
amount or value and nature the case fulfils the 
requirements of section 110 of the Code. 

Costs in respect of this application will abide 
the final decision of the appeal, advocate’s fee in 
this Court to be five gold mohurs. 

[As the applicant failed to furnish security within 
the requisite time, the appeal was rejected. | 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


P.L.T.A.R. CHETTYAR FIRM 
v. 


MAUNG KYAING AND ANOTHER.* 


Government leasehold land—Transfer by lIcssee by registered instrument — 
Transferee’s neglect to obtain possession, mutation of names, and lease 
document—Lower Burma Town and Village Lands Act (Burma Act IV 
of 1898), ss, 29, 34—Default of Registering Officer to inform Revenue 
Officer, no excuse for negligence of purchaser—Transfer by original lesség 
as ostensible. owner—Purchaser from original lessee, how far put on in- 
quiry—Transfer of Property Act (IV of 1882), s. 41. 


Where a purchaser by a registered instrument of Government leasehold 
land from the original lessee allows (a) such lessee to remain in possession of 
the land, (6) the land to stand in the name of the lessee in the Government 
records, (c) the title-deed, viz., the document of lease to remain with lessee, 
he acts negligently and must be taken to consent to the original lessee being 
the ostensible owner. Such negligent purchaser cannot throw the blame on the 
Registering or the Revenue Officers for default on their part to notify the 
transfer. It is the purchaser’s business to see to the mutation of names. A 





* Letters Patent Appeal No. 108 of 1928 from the judgment of the High 
Court in Civil Second Appeal No. 732 of 1927 réported at 6 Ran. 643. 
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bond fide purchaser of the land from the ostensible owner in possession under 
such circumstances cannot reasonably be expected to look beyond the lease 
‘itself, and his vendor’s possession, and is not guilty of any default such as would 
deprive him of-therights given by s. 41 of the Transfer of Property Act. 


Maung Kyaing and another v. P.L.T.A.R. Firm, 6 Ran. 643—confirmed. 


Clark for the appellant. 
Kya Gaing for the respondents. 


HEALD and Mya Bu, JJ.—This is an appeal from 
the judgment of a single Judge of this Court in Second 
Appeal No. 722 of 1927, the Judge who passed the 
judgment having declared that the case is a fit one 
for appeal under the provisions of Clause 13 of the 
Letters Patent constituting this Court. 

The short facts are as follows :— 

One Ma Gun held from Government a lease of a 
holding of Town land in Pegu Town and transferred 
her lease of that land to the present appellants by 
registered deed, but appellants never took any steps 
to have their names entered in the roll of town lands 
as transferees of the lease, which remained in the 
rolls in the name of Ma Gun. Appellants then 
transferred the Jease to one Ma Thein Yin and Ma 
Thein Yin got her name entered in the rolls as 
transferee of the lease, In the year 1923 Ma Thein 
Yin transferred the lease back to appellants by 
registered deed but appellants did not obtain posses- 
sion of the document of leasé and did not get their 
names entered in therolls as transferees. Subsequently 
Government decided to divide the lands in that part 
of the town into house-sites and to lay out roads, 
and Ma Thein Yin, as being the registered lessee, 
was approached and agreed to surrender the lease 
and to receive instead new leases for eight separate 
house sites into which part of the land covered by 
the original lease was divided, the remainder of that 
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land being reserved by Government for roads. Ma 
Thein Yin then transferred the lease of one of the 
house sites to the present respondents, Maung Kyaing 
and Ma Mya Kin, by registered deed, and respondents 
got their names entered in the rolls as transferees of 
the lease. 

Appellants on the strength of the transfer of the 
original lease by Ma Thein Yin to them sued 
respondents for possession of the house site. 

This Court found that appellants were estcpped 
from asserting their title to the lease in favour of 
respondents because they failed to obtain the original 
lease from Ma Thein Yin or to get their names 
entered in the town lands rolls as transferees of that 
lease, and because they stood by and allowed re- 
spondents to build a house on the land when they 
had notice that a lease in derogation from their rights 
had been made by Government and had been trans- 
ferred to respondents.* 

Appellants appeal from that decision on grounds 
that respondents were negligent in failing to enquire 
into Ma Thein Yin’s title, that in view of that failure 
respondents could not be in the posilion bond fide 
transferees for consideration without notice from an 
ostensible owner, that there was no estoppel against 
them, that respondents had notice, actual or construc- 
tive, of their title, that if respondents had made 
proper enquiry they would have found that the land 
covered by the lease transferred to them formed 
part of the land covered by the earlier lease which, 
was in Ma Thein Yin’s name and that they ought to 
have enquired how Ma Thein Yin came to obtain. 
the subsequent leases of the house-sites, that Ma. 
Thein Yin was not in fact an ostensible owner of 


_* (1928) 6 Ran, 643—Eds 
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the property and that the fact that Ma Thein Yin 
wes entered in the rolls as lessee of the lands was 
not due to their negligence. 

It is clear. that if respondents had enquired they 
would have. found that the lease which Ma Thein 
Yin transferred'to them was a lease recently made by 
Government to Ma Thein. Yin, and that if they had 
gone further they would have found that Ma Thein 
Yin was the registered lessee under the original lease 
which covered those lands. ‘There can,in our opinion, 
be no doubt that Ma Thein Yin was an “ ostensible 
owner”’ of the property, but appellants’ main con- 
tention is that she was not an ostensible owner with their 
consent, express or implied, or by reason of any 
default on their part. They say that the default was 
on the part of the Registering Officer or the Revenue 
Officer in charge of town-lands, because under section 
29 of the Town Lands Act it was the duty of the 
Registering Officer who registered the transfer of the 
lease by Ma Thein Yin to them to send to the Revenue 
Officer a true copy of the entries in the indexes of the 
registration registers relating to the transfer. It is 
true that there was probably some default on the part 
of the Registering Officer or the Revenue Officer, but 
the fact remains that appellants have allowed the 
lands to remain in Ma Thein Yin’s name since 1923. 
They could have applied at any time for mutation of 
names and the Act contains provision in section 34 
for such mutation. Further, in addition to allowing 
the lands to stand in Ma Thein Yin’s name, they 
allowed the title deed in the shape of the document 
of lease to remain in Ma Thein Yin’s possession and 
they allowed Ma Thein Yin to remain in occupation 
of the land. It seems clear therefore that Ma Thein 
Yin was ostensible owner of the property by reason 
ef their neglect to take the ordinary precautions which 


279 
1929 


P.L.T.A.R. 
CHETTYAR 
FIRM 
v. 
MAUNG 

KYAING 
AND 
ANOTHER, 


HEALD 


AND 
Mya Bu, JJ. 


280 


1929 


P.L.T.A.R. 
CHETTYAR 
FIRM 
v. 
MAuUNG 
KYAING 
AND 
ANOTHER, 
HEALD 
AND 
Mya Bu, JJ. 


INDIAN LAW REPORTS. [Vov. VII 


a transferee of a lease of town-lands ought to take and 
that their consent to Ma Thein Yin’s position as osten 
sible owner must be implied from their acquiescence ‘ 
and from their failure to take reasonable precautions. 

We are not satisfied that in the circumstances of 
this particular case where the land had recently been 
laid out into house-sites by Government and leases had 
been issued by Government it would be reasonable 
to expect a transferee of one of the leases so issued 
tolook beyond the lease itself, and in a case like the 
present, where if he had made further enquiries, he 
would have found that his transferor who was in 
possession of the property at the time of the transfer, 
had prior to the issue of the lease transferred been 
in possession of the property under an earlier lease, 
that his transferee was the registered lessee under 
that earlier lease,and that she had actually remained 
in possession of the document evidencing that earlier 
lease until the issue of the new leases, the transferee 
who looked merely at the lease recently issued by 
Government and at his transferor’s possession of the 
land was guilty of any default such as would deprive 
him of the rights given by section 41 of the Transfer 
of Property Act. 

We therefore see no reason to interefere and we 
dismiss the appeal with costs, advocate’s fee for this 
appeal to be ten gold mohurs. 
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INCOME-TAX REFERENCE. 


Before Sir Guy Rutledge, Kt., K C., Chief Justice, Mr. Justice Carr and 
Mr. Justice Brown. 
1928 


CHAN LOW CHWAN es 
2 Feb, 18. 


THE COMMISSIONER OF INCOME-TAX.* 


Income-tax Act (IX of 1922), ss. 13, 23—Assessee’s statement whether fraudu- 
lent and incomplete, a question of fact for Income-tax Officer alone to 
decide—False return and no relurn—Income-tax O ficer’s power to assess in 
case of false return—-Dishonest assessce’s position—Notice of particulars 
of objections—Assessee, when entitled and when not to such notice. 


Whether a statement furnished by an assessee is incomplete and fraudulent 
-or not is a question of fact for the determination of the Income-tax authoritie, 
-and not for the Court. ae 

_A party who has made a false return is in no better position than one who 
-has failed to make anyreturn. If the statement furnished by the assessee is 
found to be not genuine by the Income-tax Officer, the latter is entitled to adopt 
whatever method he thinks best, and an assessee who does not chovse to 
‘furnish an honest statement, cannot complain if a random assessment is made 
vpon him by the Crown, 

McPherson & Co. v. Moore, 6 Tax Cases, 114—referred to. 

Where the objection of the Crown is that an assessee’s accounts are incom- 
‘plete particulars of the objection ought to be given in a notice to the assessee, 
ibut where his accounts are not genuine, the Income-tax Officer is under no obli- 
gation to set out all his reasons which !ed him come to such a conclusion. 


N. M. Cowasjee and Daniel for the applicant. 
A. Eggar (Government Advocate) for the Crown. 


On the application of the assessee for a mandamus 
sander section 66 (3) of the Income-tax Act, the Court 
made the following order which sets out the facts of 
‘tthe case and the question of law that arose :— 


Prati, OrFc. C.J. and Cunuirre, J.—This is 1929 
an application directed against the Commssioner of au. 23. 
Income-tax, put forward by one Chan Low Chwan under 





* Civil Miscellaneous Application No, 13 of 1928. 
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the provisions of section 66, sub-section (3) of the Indian 
Income-tax Act, 1922. The applicant seeks to have 
a case Stated on certain points of law in the following 
circumstances :-— 

Chan Low Chwan is engaged in the business of 
trading in paddy and real property. The firm has a 
number of agencies outside Rangoon for the purchase 
of paddy. On the 31st of January 1927, he was 
assessed to income-iax by the Incomc-tax Officer, 
Eastern Circle, Rangoon Town. It is not necessary 
at this stage to go into the details of the assessment. 
Sulfice it to say that the books put forward by him 
were rejected in toto as the officer came to the con- 
clusion that they did not represent the proper financial 
state of the business. Afterwards an assessment was. 
made on what appears to us to be an insufficient and 
arbitrary basis. There is no doubt that officers in the- 
Income-tax Department have a right, if they are 
confronted by a refusal to produce any books at all 
or any information as to the earnings of an assessec¢,. 
to assess the defaulter as best they can. Even so, 
one would imagine that such assessment must be: 
based on some materials if they are available. In this 
case no further enquiry appears to have been set on 
foot. After the rejection of the books the officer, to: 
use his own words, made his assessment ‘‘to the best 
of my judgment” after carefully considering the facts 
before him under section 23 (3) of the Act. In fact,. 
the books show a net loss of Rs. 72,978-14. The 
officer appears to have made out a case to his own 
satisfaction on no fresh material, and to have assessed 
the assessee to a profit of Rs. 85,000 as far as the 
paddy trading side of the business was concerned.. 
Taking into account also the profits computed to have: 
been made upon the house property owned by the firm: 
sn a net basis, the total income of net profit was. 
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brought up to a figure of Rs. 1,16, 460. The assessee 
was accordingly charged with income-tax Rs. 10,980 
and super-tax Rs. 4,668. On appeal to the Assistant 
Commissioner of income-tax, this asscssment was 
confirmed. 

On an application to state a case put forward to the 
Commissioner of Income-tax, the application was 
refused on the ground that no questions of law aruse 
under section 66, sub-section (2), 

The points of law put forward in these circumstances 
for us to consider are as follows :— 

(1) Whether an Income-tax Officer can reject the 
accounts of an assessee as not being genuine 
and proceed to make an estimated assessment 
without giving the assessee an opportunity 
to substantiate and explain his accounts and 
to meet specifically the grounds on which 
the Income-tax Officer seeks to base or draw 
his inferences and base his conclusions. 

(ii) Whether an assessment under section 23 (3) 
can be made in the form of a lump sum 
estimate without any details to show how 
the amount determined upon was arrived 
at. 

_ (iii) Whether the interest paid on loans raised on 
the equitable mortgage of property can be 
disallowed from property income because 
the loans thus raised were utilized in 
business. 

‘The first suggested point of law really raises two 
questions ; (a) whether an estimated assessment of an 
arbritrary nature on insufficient evidence can be made 
in the circumstances ; and (b) whether after accounts 
have been rejected an assessee should not be given a 
chance after due notice of explaining the accounts put. 
forward. Any conclusion come to by a person 


283 


192) 


Cuan L Low 
CHWAN 
Zw. 

THE 
Comuts- 
SIONERK OF 
INCOME-TAX. 
Pratt, C.]., 
AND 
CUNLIFFE, J.. 


284 


1929 
Cuan Low 
CHWAN 
v. 

THE 
CommMis- 
SIONER OF 
INCOME-TAX. 
Pratt, C.J., 
AND 


‘CUNLIFFE, J. 


INDIAN LAW REPORTS.  [Vot. VII 


occupying a judicial position on insufficient evidence 
automatically raises a point of law for the consideration 
of an appellate tribunal. See the case of Usher's 
Wiltshire Brewery, Limited v. Bruce (1) and the 
judgment of Lord Sumner therein. As to notice being 
required when books are rejected, there is the decision 
of a Divisional Court at Lahore, Kesri Das v. The 
Income-tux Commissioner, Punjab and North Wrest 
Frontier Province, Lahore(2). Thisisacase very much 
in point. It was there held that on the Income-tax 


Officer being dissatisfied with the accounts it was his 


duty to serve on the assessee a notice under section 
23 (2) of the Indian Income-tax Act requiring him to 
produce any further evidence on which he (the 
assessee) might rely in support of the return. We 
agree with this decision and are unable to find that 
any such course was taken under section 23 (2) in this 
case. A failure to take this step seems to us to raise a 
second point of law. We are not however inclined 
to consider the alleged points of law (ii) and (iii) 
referred to above as genuine points of law under 
section 66 (3). Weare rather of the opinion that such 
details of assessment are matters for the interior 
administration and practice of an Income-tax Office. 


Accordingly we allow this application and direct the 
Commissioner of Income-tax, Rangoon, to state a case 
on the two following points :— 


(1) Can an Income-tax Officer having rejected 
the accounts of an assessee as not being 
genuine proceed to make an assessment (i) 
on insufficient material and (ii) without 
giving notice of his dissatisfaction to the 
assessee under section 23 (2) of the Act ? 





(1) (1915) A C. 433, (2) (1926) 7 Lah. 138. 
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(The decision of the Full Bench on the case stated 
by the Commissioner of Income-tax is as follows*] 


RUTLEDGE, C.J.. CARR and Brown Jj.—In 
compliance with an order of this Bench in Civil 
Miscellaneous Case No. 13 of 1928, the Commissioner 
of Income-tax, Burma, has stated a case on the 
following points of law :— 

Can an Income-tax Officer having rejected the 
accounts of an assessee as not being 
genuine, proceed to make an assessment 
(i) on insufficient material and (ii) without 
giving notice of his dissatisfaction to the 
assessee under section 23 (2) of the Act ? 

In his statement of the case, the Commissioner 
reviews the circumstances attending the assessment of 
the present respondent since the year 1922-23. From 
this, it appears that the accounts at any rate since the 
year 1924-25 have been rejected as incomplete and 
fraudulent, and merely made up for income-tax 
purposes. The Commissioner sets out the grounds on 
which the Income-tax authorities were satisfied that 
the statement of accounts was incomplete and 
fraudulent and we consider that they had good 
grounds for forming such an opinion. Whether the 
statement is incomplete and fraudulent or not is a 
question of fact for the determination of the Income- 
tax authorities and not a question on which ihis 
Bench can interfere, and, indeed, from the wording 
of the reference, this seems to be taken for granted, 
as it assumes that the Income-tax Officer was within 
his rights in rejecting the accounts as not being genuine. 

The first question then is: Can he proceed to 
make an assessment on insufficient material? We 
think on this point the quotations which the 
Commissioner has made from the case of MacPherson & 
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Company v. Moore (1), are very much to the 
point. In that case, no doubt MacPherson & 
Company had failed to make any return, but we 
quite fail to see why a party who has made a false 
return should be in a better position than one who 
has failed to make any return. Mr. Cowasjee urges 
that section 13 only applies to the method and does 
not empower the Income-tax authorily in any way. 
We cannot see any such limitation in the words of 
the proviso, which run as follows :— 

‘Provided that if no method of accounting has 
been regularly employed or if the method employed 
is such that in the opinion of the Income-tax Officer 
the income, profits and gains cannot properly be 
detected therefrom, then the computation shall be 
made on such basis and in such manner as the 
Income-tax Officer may determine.” 

In this case, the Income-tax Officer clearly 
considered that the income, profits and gains could 
not properly be detected from respondent’s statement, 
since he decided that that statement was not gcnuinc. 
He was consequently entitled to adopt whatever 
method he thought best. Adapting the words of the 
Lord President in MacPherson’s case already alluded 
to “If Chan Low Chwan does not choose to make an 
honest statement of account so that the amount of 
profits may be strictly determined, he cannot complain 
if a random assessment is made upon him by the 
Crown.’’ For years, according to the Commissioner, 
the firm has made defective and dishonest returns 
for the purpose of income-tax and it is to be hoped 
that it will at last dawn upon them that honesty is: 
the best policy and that this Court will not aid them 
in reducing the administration of the Income-tax law 


(1) 6 Tax Cases at pages 114 and 115. 


Vor. VII] RANGOON SERIES. 


The second question in the reference is: Can 
the Income-tax Officer make an assessment without 
giving notice of his dissatisfaction to the assessee 
under section 23 (2) of the Act? On this point, the 
‘Commissioner states that two notices were issued 
‘under section 23 (2) and also an informal notice 
requiring the assessee’s attendance. The assessee 
was examined on two occasions and his statements 
‘were recorded. He admits that the assessee was not 
questioned on the specific points which form the 
grounds for the officer rejecting the accounts. The 
‘controversy on this point seems to come to this: 
For the assessee it is urged that the Income-tax 
Officer should give him particulars in respect of the 
grounds on which he thinks that the statement was 
not genuine or on which it isincomplete. We may 
‘say that there is no such provision in the Act and 
that the Government ‘Advocate’s observation that i; 
‘was a matter for the legislature rather than: the Court 
seem to be justified. In an ordinary case, we have 
no hesitation in saying that such particulars ought to 
be given in a notice, especially in cases where the 
objection is that the accounts are incomplete. Here, 
however, where the finding is that the accounts of 
‘the assessee in previous years as well as in this year 
‘were not genuine but were merely cooked for 
‘income-tax purposes, we do not consider that the 
Income-tax Officer was under any obligation either 
in law or in common fairness to set out all the 


‘reasons which led him to come to such a concluSion. 


We accordingly agree with the answers given by 
‘the Commissioner in respect of both questions and 
~we order the respondent to pay the Commissioner’s 
costs, seven gold mohurs. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice and Mr. Justice Brown. 


MAUNG PO KYWE AND OTHERS 


v. 


MAUNG PO TIN anp orHeErs.* 


Specific performance—Limitation—Possession by purchaser without registered 
instrument, a calid defence to suit by legal owner for eviction—Remedy of” 
specific performance of contract of sale barred by limitation—No bar to 
defence of possession under contract of sale. 


Though the provisions of the Limitation Act may prevent a person from 
suing for specific performance of a contract of a sale of immoveable property, 
they do not debar him from setting up his contract as a defendant in defence 
to a suit to recover possession by the original legal owner, 


Maung Myah Tha Zan v. Ma Dun, 2 Ran. 285—referred to. 
Maung Po Tha v. Maung Ba Din, 4 U.B.R.179; Salamat v. Masha, 40 All 
187; Sandu v. Bhikchand, 47 Bom. 621; Vicagapatam Company v. Muthurama: 


reddi 46 Mad. 91y—followed, 
Kalipada v. Ford Ltd., 31 C.W.N, 348—distinguished. 


Ba Han for the appellants. 
E Maung for the respondents. 


Brown, J.—The plaintifi-appellants sued the 
defendant-respondents for possession of certain land.» 
The defence was that the defendants had been put: 
into possession under an oral contract of sale by the: 
predecessor in interest of the plaintiffs. The trial 
Court found that the defendants did obtain posses.-. 
sion in this way and that the plaintiffs had obtained 


. the purchase money, and the suit was accordingly 


dismissed. The District Court on appeal concurred: 
with the trial Court in its finding on the facts and 
dismissed the appeal. The appellants then came to 
this Court in second appeal, and it was urged that: 
the defendants were not entitled to rely on their- 


* Letters Patent Appeal No. 127 of 1928 from the judgment of the Highs 
Court in Civil Second Appeal No, 372 of 1928. : 
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possession under the contract in view of the fact 
that at the time the suit was brought a suit by the 
mortgagees for specific performance of the contract 
of sale was barred by limitation. The appeal was 
_heard by a single Judge of this Court who decided 
against the contention put forward by the appellants 
but who subsequently granted a certificate under 
section 13 of the Letters Patent for further appeal 
on the ground that the point had not perviously 
been decided specifically by this Court. 

' In the case of Maung Myat Tha Zan and one v, 
Ma Dun and one (1), it was held by a Full Bench 
of this Court that to a suit by the legal owner fof 
possession of immoveable property of a value of Rs.100 
_or upwards it was a valid defence that the defendant 
was given possession of the property by the legal 
owner under a contract for sale as defined in section 
54 of the Transfer of Property Act. It has not been 
suggested that we are not bound by this decision. 
But it is contended that the decision had reference 
only to cases in which a suit by the person in 
possession for specific performance of a contract of 
sale was not barred by limitation. Although the 
answer to the reference in that case was. made in 
general terms, it is clear that in making that answer 
two at least of the Judges of the Bench had in mind 
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the fact that in that particular case a suit for specific - 


performance was not barred. I agree therefore with 
the contention put forward by the appellants that 
Maung Myat Tha Zan's case does not decide definitely 
the point now at issue between the parties. I am 
however of opinion that the principle approved in 
Maung Myat Tha Zan’s. case must be held to be 
applicable whether a suit for specific performance of 
a contract of sale is or is not barred by limitation. 


19. 


290 
1929 


VMAUNG 
s POKYWE 


INDIAN LAW REPORTS. [ Vox. VII 


. I dealt precisely with this point as an Additional 
»Judge of the late Judicial Commissioner’s ‘Court, 


AND. OTHERS Mandalay, in.the case of Maung Po Tha v. Maung 


wae 
” PosTin 


AND :OTHERS. 


Brown, J. 


Ba Din (1). ‘The view I took in that case was that 
although the provisions of the Limitation Act 


-would prevent the defendant from suing for specific 


performance of a contract, they did not debar him 
from setting up his contract in defence'to a suit 


for possession by the plaintiff. At the time ‘7 


wrote that judgment ‘there were conflicting 


decisions on the point, and the view of the High 
Court of Madras was that uilless ‘there was a régistered 


document in the circumstances to which section 54 


_of the Transfer of property Act applied, the’ {person 
_in possession under a contract of sale could not 
wxesist a suit for possession brought by the owner: 
,,But the’ previous decisions to that effect have since 


been overruled by'a Full Bench of that Court in the 
case..of Vizagapatam Sugar Development Company 


_v. Muthuramareddi and two others (2). —In that case 
_ the. plaintiff had agreed to sell all lands worth more than 
_Rs. 100 to the defendant, had ‘received consideration 


and had put the defendant in possession but had not 


executed a conveyance. It was held by the Full 


Bench that part performance by way of delivery of 


‘ possession and an enforceable right on the defendant’s 


part to specific performance were each” good defences 
to the action ; and. when the same case came up for 


. decision..on. a further point before a Bench of two 
Judges, that Bench held that the plea of part’ per- 
formace was not limited to cases where the right to 
_sue for specific performance “was not barred ‘on the 


date of the subsequent suit. 
A. similar view of the law has been taken by 


| the High Court of Bombay in the. case of Sandu 





(1) (1921-22) 4 U.B.R. 179. (2) (1923) 46 Mad. 919, 
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‘Wali. aud samother .v. -Bhikch cand Surajmal. and 
others (1). 

We have been referred on behalf of the .apeal- 
lants to the case of Kalipada Basu and others v.. Fort 
‘Gloster Jute Manufacturing Co., Ltd. (2). It is sug- 
“ gested’ that this is-an-authority for holding: that the 
‘defence-raised in’ this: case. cannot'be put’ forward 
‘when ‘the claim for specific performance would be 
“barred by’ limtitation. ‘I notice: however’ that: in the 
: Calcutta case’ it was''the plaintiff who was seeking to 
‘recover title on ‘the strength of: his possession and 
the present ‘question ‘was not: therefore directly in 
issue. 

I referred to and followed the Allahabad case of 
Salamat-uz-Zamin Begam vy. Masha Allah Khan and 
others (3) in my judgment in Maung Po Tha’s case (4). 
I see no reason -for:aliering- ‘the-opinion I expressed 
in that case, and for the reasons set forth therein I held 
that the defence that the defendant has been put 


into possession under.a.contract.of sale after paying. 


the purchase money can be raised in a suit to recover 
possession: -by. the -original: owner, even though the 
right to sue for specfic performance of the contract 
‘of sale:may*be»barred“by ‘limitation. 

It is conteridéd that *the.ordinary rule should. not be 
followed in this case because it is in evidence-that the 
-defendants: knew.:at: ‘the:time- of the: .contract:-that a 
‘registeréd'document was necessary in order to. conyey a 
_valid.title. But. we.are.unable.to.see .how.;these: facts 
can affect the-principle applicable. ‘ Itis suggested:that 


the defendants deliberately refrained from ‘obtaining. a 


registered deed in order to save stamp duty and thereby 
defraud the:revenue. .This:argument-appears.to.me 
to’ be somewhat'-far-fetched, and ‘if: there: were any 


_ (4) .(1922).47 Bom. 621. , 43).(1917), 40.AH. 487. ° 
(2) (1926) 31.C,W.Ny 348... = (4) (1921-22) 4 U.B.R..179. 
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fraud at all it was not against the palintiffs. I am of 
opinion that this appeal should be dismissed with 
costs. 


RUTLEDGE, C.J.—I agree that this appeal must be 
dismissed with costs. While Maung Myat Tha Zan’s 
case does not expressly decide the point at issue in 
the present case, I am also of opinion that the 
principles therein approved must be held applicable 
irrespective of suit for specific performance lying 
or not. The cases cited by my brother Rrown 
show that a large preponderence of Indian Judicia, 
opinion is in favour of the view we take. 


APPELLATE CIVIL. 
Before Mr, Justice Otter. 


ABDULLAKIN 
4 v, en 
MAUNG NE DUN anp ANOTHER.* 


Evidence Act (I of 1872), s. 92—Character of consideration, evidence to prove— 
Rent set out in a lease document—Part of rent a time-barred debt— 
Contract Act (IX of 1872), s. 25 (3)—Specific reference to barred debt 
unnecessary. 


A‘party is not debarred by anything in the Evidence Act from showing 
the real character. of the consideration fixed between the parties. What is 
not allowed by by s. 92 is to contradict the terms of a document. j 

It is therefore open to a party to show that part of the consideration as 
to rent payable in terms of a lease represented a past debt for rent and no} 
a future liability arising under the contract. To satisfy the terms of s. 25 (3) 
of the Contract Act it is not necessary that the agreement should in terms 
refer to the barred debt. 

Appa Rao. v. Suryaprakasa, 23 Mad. 943. Ganapathy v. Munisawmi, 
33 Mad. 159; Kumara v. Srinivasa, 11 Mad. 213 ; Lal Mahomed v. Kallanus: 
11 Cal. 519; Vasudeva v. Narasamma, 5.Mad. 6—referred to. 








* Special Civil Second Appeal No. 428 of 1928 from the judgment of the 
District Court of Henzada in Civil Appeal No, 24 0f 1928. —- - 
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Ray for the appellant. 
R. M. Sen for the respondents, 


OTTER, J.—In this case the plaintiff sued the 
defendants upon a deed leasing to the 1st defendant 
certain paddy lands. The 2nd defendant was im- 
pleaded as a guarantor for payment of rent in accord- 
ance with the covenants of the lease. The lease was 
granted in 1288-89 (1926-27) and the rent stated in 
the lease (Exhibit A) was 670 baskets of paddy. The 
amount claimed by the plaintiff was 448 baskets 
of paddy or their value, the receipt by him of 222 
baskets being admitted. The defence was that the 
land was leased to them for 250 baskets only, and 
among other suggestions by way of defence fraud was 
alleged against the plaintiff. 

It was the case for the plaintiff that of the total 
sum of 670 baskets mentioned in the déed of. lease 
the amount of 420 baskets represented a debt due to 
the plaintiff by the 1st defendant in respect of rent 
of otner land. This debt was, it is agreed, time- 
barred when the deed of lease was executed. . 

The defendants’ case upon the question of the 
amount was that the rent of 670 baskets of paddy 
was originally fixed in respect of the two parcels of 
land, but that later the plaintiff refused to lease one 
of the parcels. to them, the rent for the remaining 
parcel actually being 250 baskets. 

It is unnecessary to deal with the various points 
argued in the two lower Courts for it was conceded 
by Mr. R. M. Sen on behalf of the respondents. that 
upon the facts the: plaintiff was bound to succeed. 
That this is so is evident from an examination.of the 
statements of the witnesses which in my view disclose 


an overwhelming case in support of the contentions 


of the plaintiff. . 


293 


1929 


ABDULLAKIN 
v 


MAUNG 
Ne Dun 
AND: 
ANOTHER, 


2948 


1929" 


ABDULLAKIN? 
v. 
MAuvuNG*: 
Nr: Dun 
AND: 
ANOTIDER; : 


OTTER, J. 


INDIANS LAW) REPORTS. [ Vor, WIT? 


The. only serious suggestion: made: on: behalf of 
the defendant before me- wass that- this-. is:.a. case: to 
which section 25 of the Indian Contract Act of 1872 
niust apply and‘ as there: is: no:direet’ reference- in 
Exhibit? A to the: previous: time-barred debt the 
atitéurit® claimed: upon- this- footing-is‘not. recoverable. 
Furthermore; it was' said‘ that as‘ the terms of the 
Gontraet: Act: were: reduced‘ to’ the form: of a: written 
décuinent otal evidence’ to: prove the true nature of 
ihe consideration: was inadimissible. Now it. is 
petfectly true that the» document makes:no mention. 
of the: previous: debt; Indeed* its: terms’ stated ‘clearly: 
that the rent reserved was in’ respect ofthe leased 
land. The case of! Appa. Rao'v: Suryaprakasa Rao. 
(1); is: relied: upon. and! supports: the first. part of: 
Mr. Sen’s argument. 

The: case: off Ganapathy: Moodelly.v. Munisawmi 
Mododelly (2), is- relied upon’ by Mr. Ray for the 
plaintiff: In. that: case’ there. was-a-cléar reference to 
ail: éxisting debt in the document and I'am: of'opinion 
that! the present case must stand upon: a different 
footing. Tt is: clear: however that: section. 92 of the 
Evidence Act forbids only the “contradicting, varying, 
adding to or subtracting from the terms of the 
contract.” The consideration’ in the present: case 
according to: the plaintiff: is the exact amount stated 
in¥ the document. H: has: been. decided: that section 
92 of the Evidence Act does: not prevent a. party to 
a contract from: showing by oral! evidence that: the 
consideration is different frony that deseribed in the 
coritiet: What! is- not allowed? by: the section. is to 
-Coritradict the ferms-of the document. The question 
theréfore is: whether to show that a part of the 
consideration is in respect of a previous: debt, and. is 
fist ft FeSpect of the amount’ due under the lease is 

(1) (1899) 23 Mad. 94. (2) (1909) 33°Mad: 159. 
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a contradiction of the terms of the contract. Four 
cases are of importancé upon this point, viz— 

(1) Lal Mahomed v. Kullanus (t); 

(2) Vasudeva Bhatlu v. ‘Narasamma (2), 

(3) Kumara v. Srinivasa (3), 

(4) Ganapathy Moodelly v. Munisawmi 

Mogodelly (5), 

In all these cases the Courts have held the view 


that, a. party, is, not, debarred. by’ anything in, ‘thé 


Evidence Act, from showing the real character of the 
consideration fixed between the parties. “Th the present 


case the ‘amount ‘of, thé consideration is correctly 


stated, and. it seems to me that ‘the plaintiff brought 


himself, within the ‘principle I, I have’ referred to, when’ 


he adduced. ‘evidence to show that “part of the 


consideration represented a past debt for rent and’. 
not a_ future. liability. arising under the contract. 
For these reasons the appeal. must, be allowed with 


Costs i in all, Courts. 





(1) (1885) 11 Cal. 519. (3) (1887) 11 Mad. 213. 
(2) (1882) 5 Mad. 6. (4) (1909) 33 Mad: 159: 
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APPELLATE CIVIL. 


Before Mr. Justice Otter. 


MAUNG THA NYO awnp CO. 
- DO 
MA UN MA PRU & oTHErRSs,* 


Burma Registration of Business Names Act (Burma Act VIII of 1920), ss. 3,. 
5—6 Disability to sue without registration—' Inaccurate particulars’, 
what amounts to, and effect of—Proviso (1) to s. 3 applicable only to sub-- 
sec. C—Fresh suit after due registration not barred, 

An Arakanese carried on a money-lendirg business in his own name until 
his death. His widow continued the business as sole proprietress, in the name: 
of her husband, adding to that name the words ‘andCo’’ She lent. moneys- 
to the respondents on a mortgage which was taken in her business name. 
She then registered the business under the Burma Registration of Busit.ess 
Names Act but erroneously entered herself as well as her children as partners.. 
She then sued the respondents in the name of the business, for the mortgage 
debt. 

’ Held, that s. 3 (6) of the Act applied without qualification in this case, and 
that her ‘ particular’ being inaccurate, there was no proper registration under 
the Act, and her suit failed under s. 5 (1) of the Act. She was at liberty how- 
ever to filea fresh suit in respect of the claim after registering in accordance 
with the Act. .The proviso (1) to s. 3 applies only to sub-sec. C,-and did not. 
apply to the plaintiff’s czse. 


Lambert for the appellant. 
Sein Tun Aung for respondents 1 to 5. 


OTTER, J.—This is an unfortunate case. This suit 
is upon a mortgage. The only point of apparent sub- 
stance taken on behalf of the defendants has been 
that in consequence of provisions of the Burma 
Registration of Eusiness Names Act of 1920 the 
plaintiff firm is unable to enforce their claim against 
the defendants. This point was not taken in terms 
in the written statement, but it was argued in both 
lower Courts, unsuccessfully in the Subdivisional 
Court, but with success in the District Court. 





* Special Civil Second Appeals No. 364 of 1928 on Appeal from the District 
Court of Akyab in Civil Appéal No. 26 of 1928. 
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The short facts are that a man called Maung Tha 
Nyo carried on a money-lending business in his own 
name till he died on 8th February 1921. Since his 
death his widow Ma Hla Mra Khine has carried on 
and still carries on the same business under the style 
of Maung Tha Nyo & Co. On 10th May 1924 the 
mortgage in suit was entered into, the mortgages 
being described as Maung Tha Nyo & Co. Tha Act 
in question had come into force on Ist June 1923. 
I may observe at once that the drafting of the Act 
leaves much to be desired. It is described in the 
preamble (which of course does not form part of the 
Act) as an Act to make provision for the Compulsory 
Registration of Business Names. 

Section 3 of the Act is as follows :— 

Subject to provisions of this Act— 

(a) “Every firm having a place of business in 
any area to which this Act extends and 
carrying on business therein under a 
business name which does not consist. of 
the true names of all partners who are 
individuals and the corporate names of all 
partners who are corporations ; 

(6) every individual having a place of business 
in any area to which this Act extends and 
carrying on business therein under a. 
business name which does not consist of 
his true name ; 

(c) every individual or firm having a place of 
business in any area to which this Act. 
extends, who, or a member of which, has. 
either before or after the passing of this. 
Act changed or added to his name, except. 
in the case of a woman in consequence: 
of marriage, shall be registered in accord- 
ance with the provisions of this Act.”- 
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And: the.following proviso is then. enacted.: — 
Provided that— 

“(1) where the change or the. addition. cee 
indicates. that. the. business is. carried on 
in succession. to. a former.owner. of the 
business, that change or addition, shall not 
of .itself:render registration necessary ;” 

It-is-said- that section 3 (6).(and. perhaps section 
3: (a). have been infringed for.when. on 3rd; June 1924 
a registration was effect, by a. mistake the. names 
of parties. were shown as Ma Hla Mra Khine together 
with each of her ten children. — 

It. should be.said that the family is an. Arakanese 
family, and the business. is. carried.on in Akyab. 

There is no doubt of. course that a_ technical 
breach of section 3. (6) occurred if that section 
applies. to the case. 

It is said by. the plaintiff, however that the proviso 
{1) applies, and: that registration is.unnecessary. It is 
not easy to see exactly. what. the. proviso is intended to 
mean. Itis clear however. that.whatever.its meaning it 
only refers back to. sub-section (c) of. section 3 ; for 
in 1t is found: the only. reference to a change or 
addition tio a name. There are more than one point 
of difficulty with regard to the wording of the sub- 
section ; ¢.g., it is not. clear how far the sub-section 
is intended to be retrospective. But. in the presen 
case I cannot see that the “change or addition” 


contemplated. took place. Fhe only “change’’ was 


in name of.the “business,”” Ma Hla Mra Khine did 
not not: change her. name and: the. word “firm” is _ 
defined as. meaning an unincorporate. body (a) of two 
or. more individuals. or-(b) one. or: more individuals 
and. one.or more. corporations who. have, entered into 
partnership. with one another with a view to carrying 


- on business. for profit. Thus. I: think section 3 (bd) 
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must apply without: qualification for there.is no. doubt. 


Ma. Hla. Ma. Khine carried business: under a, name 
which did ‘not:consist:of:her:.trae name. 

It becomes: necessary: therefore. to.see: what: the 
Act says:is tocbe the effect:of these: matters. Section. 
5 is. as: follows :—‘“‘Where any firm, corporation. or 
‘individual by: this Act: required: to furnish.a statement 
of particulars: or of any. change:in particulars shall 
have made: default’in.so doing. then:the.rights: of that 

efaulter under: or: arising:out of any. contract: made 
or entered: into: by:or on behalf-of such: defaulter in 
relation. to the business:in respect to the. carrying on 


of which. particulars: were required: to be furnished: 


at any: time while he. is. in default shall. not. be 
enforceable: by: suit or: legal: proceeding. either. in the 
‘business name or otherwise.” 

I would observe thatnowhere.in the-Act is there any 
‘provision requiring a firm eic., to furnish a statement 
of particulars. All the Act. requires is “registration 
an accordance with. the provisions, of this Act.” It 
is true there is a penalty laid down by section 6 (b) 
‘in the case of a. person who furnishes particulars 
‘which he knows. or has reason to. believe are false. 
‘But the Act neither says “particulars” are to be 
‘furnished, nor of course what particulars are to be 
furnished. Moreover the words “default ” or “ defaul- 
‘ter’’ are. not defined. 

It- is said by the appeltant that she has done all 
that she is. required’ to do: viz.,, she, has, furnished 
“ particulars.” Butthese-“* particulars.” ‘areinaccurate 
for the children are not partners. and: although there 
is no clear provision requiring particulars or correct 
particulars that such are required: may- be: inferred 
from section 3 (a) and. 6. (£)- (8). of the. Act. That 
being so the plaintiff was.at all material. times under 
the disability provided: for by section 5: (1). of the Act 
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and upon purely technical grounds her suit was 
correctly dismissed. So far as I am able to judge, 
however, Ma Hla Ma Khine acted honestly through- 
out and with a genuine endeavour to comply with 
the Registration Act. I observe that she did apply 
to the District Judge for a remand of the case in 
order that she might apply to the Court for relief. EI 
observe also that this application was refused. I da 
not understard what was the reason for this refusal,. 
and the learned Judge merely states that he sees no 
reason to remand the case as a fresh. suit will not 
be barred. That being the view of the learned Judge 
I think the best course for the plaintiff is to register 
in accordance with the Act (and this I am told she 
has done) and bring a fresh suit. Her appeal there- 
fore for the reasons 1 have given must be dismissed 
but in the special circumstances of this case the appeal 
is dismissed without costs. 


APPELLATE CIVIL: 


Before Mr. Justice Brown. 


MAUNG PO HTAIK 
v. 
~.BRAMADIN anp OTHERS.* 


Wagering contract, cause of action directly based on—Agent recciving wager 
money~Liability to account to principal—Contract Act (LX of 1872), s. 30. 
If, as a result of a wagering contract, an agent has received money on his 
principal’s behalf, he is then liable to account to the principal for that money, 
but a suit cannot be brought in which the cause of action is based ‘directly on.. 
the wagering contract. 
Bholanath v. Mulchand, 25 All 639—r ferred to, 


Halker for the applicant: 


Ba Soe for the respondents. 


- * Civil Revision No. 244 of 1928 from the ietgnoat of the Diet Court 
) Thayetmyo i in Civil Appeal:No. 217 Of 1928. : 


VoL. VIT] RANGOON SERIES. 


Brown, J.—The respondents brought a suit against 
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the petitioner, Maung Po Htaik, for the recovery of Maune I'o 


Rs. 141. Their case was that money was collected 
for a confederacy to buy tickets for the Rangoon St. 
Leger Sweep from Mandalay. The confederacy to 
purchase the tickets consisted of certain officials in 
the Thayetmyo district. The petitioner was collecting 
one rupee contributions and obtained Re. 1 for this 
purpose from the respondents. The confederacy 
finally won a prize as a result of the race and each 
‘subscriber of Re. 1 obtained as his share of the prize 
Rs. 141. The respondents claimed a similar sum from 
‘the appellant. 

The trial Court dismissed the suit, but the suit 
‘was decreed by the District Court on appeal and the 
petitioner has now come to this Court in revision. 

Section 30 of the. Contract Act provides that 
“agreements by way of wager are void and that no 
suit shall be brought for recovering anything alleged 
to be won on any wager or entrusted to any person 
to abide the result of any game or other uncertain 
event on which any wager is made.” It is clear 
‘therefore, that the respondents could not possibly 
‘succeed merely on the strength of their agreement 

with the petitioner. The second clause of section 30 
‘which the trial Judge discusses obviously has no 
application to the present case. 

The District Court referred to an unofficial report 
-of a case decided by the late Chief Court of Lower 
Burma. The question decided there was also decided 
‘in Bholanath v- Mulchand and another (1). If, as a 
result of a wagering contract, an agent has received 
‘money on his principal’s behalf, he is then liable to 
-account to the principal for that money, but a suit 
cannot be brought in which the cause of action is 

<a57 (1) (1903) 25 All. 639. 
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“based directly on the wagérimg contract. ,'The-plaintifis 
‘inthe: present case clearly Gould mdt succeed merely 
on‘ the’ strength-of their contract -with:the petiticner. 
‘They ‘must pfove ‘ that: the : petitioner ‘has: received 
‘the. prize: money ‘fnd--is ‘holding :it:on their behalf. 
The : plaint on-this point:is vaguely «worded, but 
“assuming: that itdoes allege that the-petitioner: did 
‘receive the money; it'seems ‘to me:quite: impossible to 
“hold that that allegation has ‘been proved. ‘There is no 
-evidence whatsoéver on that-point. -The prizesmoney 
-wyvas received by: the confederacy, ‘but the evidence on 
‘the record is‘to the effect that ‘the respondent’s hames. 
were never entered in the books of the. confederacy 
sas having contribitted -towards ‘the _ stake «money. 
‘The ‘learned - District i Judge ‘renvarks : “ Defendant 
on the ‘other hand admits having: recéived:Re. 1 


‘fron ‘the-plaintifts for the. Office Society Confederacy 
-and: forthe Mandalay-Sweep-and:he also:admits that. 
a prize: has been: won-and that! each share! amounted. 


-to’Rs.-141, ‘but ‘he avers: that as Maung Maung who 
‘kept’ the: Hst of. subscribers ‘had::told ‘him: ‘that the 
‘fst had ‘been: closed, -he -had:-added:‘to the ‘Re. 1 
- given-by the plaintiffs: another Re 1 and purchased a 


- share in another’ sweep, the list of subscribers in that 


“confederacy ‘being held by-one Maung Po-:Nyo and 
- he submits that-he informed the plaintiffs ofthis fact. 
The point for decision, -therefore, is : --Did the 
-defendant‘inform the plaintiffs -that the Office Society 
- list had: been’:closed and that.-their.Re.. 1.-had -been 


‘deposited - with. Maung: Po'Nyo for-another. sweep, 
-and if so; did-the plaintiffs agree ? The‘onus.of proof 
‘Jieson -the defendant, -who--has'not.-been able. to 
. produce a tittle of evidence‘te prove-this point.” 


It'-seems--to me that -the- District. Judge. has 


entirely misconceived. the. question: he-had to decide. 


“The plaititifis could not’sue on their wagering contract 
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and could not claim from’ the: petitioner because he 1929 
had failed to carry out its terms. They have to Mune Po. 
prove affirmatively that he had actually received the "74" 
prize monéy on their behalf. ‘There was no evidence "-BRAMADIN 
whatsoever on this* point ‘nor-can I ‘see how any  otTHErs. 
presumption can be drawn that the’ petitioner did Brown, J. 
receive fhe money. In my opinion, the respondents 

entirely failed to: prove a:cause of action on which 

they could sue. 

The ‘case is before~me im revisior,’ but I think 

there is sufficiént grotind for interference. It seems 

to me’ that the District’ Court’s method of arriving at 
“its conclusion’ was irregular, and that the -Court 

entirely imisconceived the point~at' issue. I set-aside 

the decree of ‘the District Court and restore ‘that of 

the trial “Court ‘dismissing the suit of: the: plaintiff- 
respotidents. ‘The plaintiff-respondents will pay the 

costs of the petitioner throughout. 


‘APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr, Justicé Otter. 


*MAUNG THEIN PE anp ofHers om 
a a es 


J. P. DESOUZA AND ANOTHER.” ies 


Teacher's contract —One month's notice sufficient to tcr minate contract—Salary 
in lieu of notice. 


A teacher engaged by the month is, in the absence of a special agreement, 
only entitled to one month's notice for thé termination of his contract. In 
lien of notice, he is only entitled to one month’s wages and not to ‘six months’ 
salary. 

A. David v.St. Anthony's High School (Civil Revision 219 of 1919 Ch. Ct. 
L.B);. In the matter of the African Association Ltd. and Allen, (1910) 
1 K.B. 396 ; L.E. Moola v. K. C. Bose, 8 L.B.R.420—referred to, 
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E Maung for the appellants. 
Ba Thein (1) for the respondents. 


HEALD and OTTER, JJ.—This is an appeal under 
the Letters Patent, which arises under the following 
circumstances :— 

The plaintiff, who is a schoolmaster, brought a 
suit against the members of the National School 
Committee of Einme claiming damages for wrongful 
dismissal. The learned Subdivisional Judge was of 
opinion that the plaintiff had been engaged on a month 
to month contract and awarded him one month’s 
salary by way of damages. The District Judge, how- 
ever, seems to have agreed that the plaintiff was 
engaged upon a monthly basis, but he was of opinion 
that six months’ salary would be a reasonable com- 
pensation for his dismissal. Upon appeal to this Court, 
the learned Judge appears to have agreed with the 
finding of the two lower Courts as to the terms upon 
which the plaintiff was engaged, but he said that he 
was not prepared to disagree with the “opinion of 
the lower appellate Court that six months’ salary in 
lieu of notice is excessive. We assume he meant 
“not excessive’. He subsequently granted a certi- 
ficate enabling an appeal to be made to a Bench of 
this Court. 

The respondent entered into the service of the 
appellants on or about the 26th of July 1926. On 


the 15th of October of that year, he received a letter 


terminating his employing “within one month” from 
that date and offering to pay the sum of Rs. 225 
being, as we understand it, Rs. 150 by way of salary 


for that month and the balance of Rs. 75 being in 


respect of the 15 days in October. The respondent 
refused to accept this offer and worte on the 22nd 


~ of October claiming Rs. 3,757 and included in this. 
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sum was Rs, 3,600 as damages consequent upon his 
dismissal. ; 

The first question to be determined is: What 
was the agreement for the hiring of the respondent ? 
We need say no more them that we agree that he 
was employed by the month at a salary of Rs. 150 
per month. vs 

It is clear that’there was nothing in the agree- 
ment (which was a verbal one) providing for notice 
to leave on either side, nor was there any evidence 
at the trial of the existence of any custom in such 
a case. As has been laid down, therefore, in a num- 
ber of cases, the contract will be terminated by a 
reasonable notice. 

Upon this point, we need only refer to the case 
of In the matter of the African Assocation Limited 
and Allen (1) and A. David v. St. Anthony's High 
Schcol (2), a decision of the Chief Court of Lower 
Burma, apparently upon somewhat similar facts. In 
the latter case (following M. E. Molla v. K. C. Bose 
(3), the learned Judge thought that 30 days’ wages 
was sufficient. 

In the present case, the respondent was engaged 
by the month and in the absence of a special agree- 
ment it seems to us reasonable that he should have 
one month’s notice. 

We observe he was not turned out forthwith. He 
had an opportunity, while still keeping his appoint. 
ment, to look for other work. We have no doubt 
that the Committee have acted reasonably, and the 
appeal is therefore allowed. As the appellants have 
been all along willing to pay the Rs. 225 mentioned 
in their notice, respondent must pay the costs of 
appellants in all Courts. 


: (4) [1910] 1 K.B. 396. (2) Civil Revision No. 219 of a Ch, Ct. L.B. 
: (3) 11206) 8L.B.R. 420. - 
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‘APPELLATE CIVIL. 
Before Mr. Justice Brown, 


MA YIN HU AND ANOTHER 
Vo 
MA CHIT MAY. * 


Gift, when revocable—Transfer subject to restriction an alienation or charge— 
Revocation, power of , limited to doner only, during his lif etime—Absolute 

., vestraint—Transjer of Property Act (IV of 1882), ss. 10, 126. 
Where on the making of a gift of immoveable property it is agreed 
between the donor and the donee that the gift would be revoked if the donee, 


transferred or mortgaged the property without the donor’s consent in his life- 
time the agreement is valid according to the provisions of s. 126 of the 


Transfer of Property, Act. It is a promise to the donor personally, the 
happening of the,event is not depended on the will of the donor, and it is only 
the donor during his lifetime who could revoke the gift. This is not an 
absolute restraint on alienation such as is void under s. 10 of the Act. 


- Makund v.. Rajrup, 4 All. L.J. 708—referred to. 
Bhairo v. Parmeshri Dayal, 7 All, 516 ; Gopi Ram v. Jeo Ram, 45 All. 473 


—distinguished,. 


‘Thein Maung for the appellants. 
Ba Thein for the respondents, 


Brown, J.—U Chan Nyein, now deceased, brought 
a. suit against the appellants Ma Yin Hu and 
Limma and one S.T. Chokalingam Chettyar for can- 
cellation of a deed of gift and possession of a 
certain house and its site. The plaintiff’s case was 
that on the 3rd of December 1923 he had executed 


can outright deed of gift in favour of the Ist 
appellant who was his sister, but that on the same 


day the 1st appellant executed another registered 
deed whereby she undertook not to make a gift of, 
transfer, sell or mortgage the property without the 
knowledge, consent and permission of the donor, 


* Civil Second Appeal No. 607 of 1928 from the judgment of the District 
Court of Thatén in Civil Appeal No. 52 of 1928. 
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and that, if she did so, she would transfer and 


307 


1929 


return the property to the donor. On the 10th of M4 Yin Hu 


July 1925 the appellants executed a mortgage of the 
property in favour of the 3rd defendant, Chokalin- 
gam Chettyar, for Rs. 1,000. The plaintiff claimed 
that this mortgage was effected without his consent 
and that he was therefore entitled under the terms 
of the agreement to have the property reconveyed 
to him. As against Chokalingam Chettyar the case 
has been dismissed, and the validity of the mortgage 


so far as he is concerned iS not now in question, as” 


there is no appeal against this order of dismissal, 
The trial Court, however, gave a decree in favour of 
the plaintiff against the two appellants. This decree 
was confirmed on appeal to the District Court and 
the appellants now come in second appeal to this 
Court. 

Certain allegations were made as to undue 
influence at the time the gift was made and it was 
also contended that U Chan Nyein had given his 
consent to the mortgage, but on these points the 
decision of the two lower Courts is against the 
appellants and they have not been urged in this 
appeal. 

U Chan Nyein died during the pendency of the 
suit in the trial Court and is now represented by 
his widow Ma Chit May. 

The contention now put forward on behalf of 
the appellants is that the promise not to transfer 
without the donor’s consentzis void, It is contended 
that, if the gift and the promise be considered as 
forming one transaction, then the provisions of 
-section 10 of the Transfer of Property Act are 
operative, and that, if the promise is treated as a 
separate transaction, then it must be held to be void 
as being apposed to public: policy and without 
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consideration. I do not think the claim as to con- 
sideration can be substantiated. Itis clear that two 
registered documents were executed on the same 
day, and that the gift of the property was consider- 
ation for the promise made. The gift and the 
promise were made on separate registered documents 
but it is clear that they were. made at the same time 
and it seems to me that they must be treated as 
forming part of one transaction. 

Section 10 of the Transfer of Property Act lays 


down that where property is transferred subject to a 


condition or limitation, absolutely restraining the 
transferee or any person claiming under him from 
parting with, or disposing of, his interest in the 
property, the condition or limitation is void. I have 
been referred to two Allahabad cases on this 
subject. 

In the case of Bhairo and others v.Parmeshri Daya] | 
and others (1), by a compromise between the parties 
it was agreed that one of the parties should hold 
possession of certain property generation by gener- 
ation and would not alienate the property. It was 
held that this condition restraining the power of 
alienation was void as contravening the provisions 
of section 10 of the Transfer of Property Act. Apart 
from the provisions of section 126 of the Transfer 
of Property Act, which I shall refer to later, 
Bhairo’s case differs considerably from the present 
case. In that case the transferee was. to hold 


‘possession generation by generation and the condition 


restraining the power of alienation was apparently 
to be in force for ever. In the present case there . 
is no absolute condition that is to last for ever. As 


regards the property here the condition merely is 


that the donee will not transfer it without the 
: (1) (1884) 7 All, 516. i 
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consent of the donor. There is no provision in the 
deed restraining the power of transfer after the 
donor’s death. 

Another case referred to on behalf of the appel- 
lants is the case of Gopi Ram and another vy. 
Jeot Ram and others (1). In that case there was a 
covenant in a deed of sale that, if the vendee, his 
heirs or representatives desired to sell. the house 
purchased, they should in such a case first ask the 


executant, his heirs or representatives for the time 


being, to purchase it. It was held that this con- 
dition was void as offending against the law of 
perpetuities. But here again the condition was 
applicable not only to the parties but to their heirs 
and representatives: 
These are the only two official reports to which 
1 have been referred on behalf of the appellants. 
The trial Judge in his judgment referred to the case 
_of Makund Prasas. and others v. Rajrup Singh and 
others (2). This is an unauthorised report and there- 
fore cannot be cited as an authority. But it seems to 
me that the arguments in that case are sound. 
In that case as here there was a gift of certain 
immoveable property subject to a condition that the 
land would be liable to be taken back in the event 
of the donee transferring it. 
It was pointed out that section 126 of the 
- Transfer of Property Act recognises the validity of 
a power of revocation, . That section lays down that 
the donor and donee may agreé that, on the hap- 
pening of any specified event which does not depend 
on the will of the donor, a gift shall be suspended 
or revoked. That appears to me to be the effect of 
the two do-:uments in the present case when read 
together. At the time of the gift it was agreed by 
(1): (1923) 45 All. 478. (2) (1907) 4 All. L.J. 108. 
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the donee that the gift would be revoked on the 


Ma Yin Hu donee’s transferring or mortgaging the property 
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without the donor’s consent, that is to say, on the 
happening of any specified event which does not 
depend on the will of the donor. Looked at in this 
light the agreement does not seem to me to contravene 
the provisions of section 10. There is only a promise 
to the donor personally and it is only the donor, 
during his life time who could revoke the gift. There 
is no absolute restraint on the transferee or any 
person claiming under him from alienating the 
property. I am of opinion therefore that the pro- 
visions of section 10 of the Transfer of Property Act 
do not apply to the present case and that the pro- 
mise made by the ist appellant is not void as 
being opposed to public policy. The appellants are 
bound by that promise and their appeal must there- 
fore fail. 
I dismiss this appeal with costs. 


APPELLATE CIVIL. 
Before Mr. Justice Brown. 


A.K.R.M.M.C.T. CHETTY FIRM. 
" v, 
MAUNG THA DIN anp ANOTHER.* 


Cwil Procédure Code (Act V of 1908), 's. 47 ; O 21, r. 2—Suit to recover money 
paid towards satisfaction of a decree when such payment not certified, 
maintainability of —Basis of the claim. | 

When the judgment-debtor paid a certain sum towards the partial satis- 
faction of a decree and the decree-holder failed to certify the payment and 

executed the whole decree, . 

Held, that a suit would lieto recover the sum paid. Section 47 of the Civil 

Procedure Codé would not bar'such suit as the claim is based on a failure to carry 





‘/.* Civil Miscellaneous Appeal-No. 92 of 1928 from the judgment ot the 


District Court of Pyinmana.in. Civil Appeal No, 39.of 1928. . 
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ovt the promise to credit the.amount to the decree and although this has a 
bearing on the question of satisfaction yet it is not a question directly relating 
to satisfaction of the decree. 


Maung Myo v. Maung Ka, 11 L.B.R. 429--referred to. 


Venkatram for the appellant. 


Basu for the respondents. 


Brown, J].—The respondents brought a suit against 
the appellants for the recovery of a sum of Rs. 604 
together with interest thereon. Their case was that 
in December 1924 they paid the sum of Rs. 500 to the 
appellants towards satisfaction of a decree the appei- 
lants held against them. The appellants have since 
that date taken out execution for the whole amount 
due under the decree and have not certified or 
recognised this payment of Rs. 500. They further 
stated in their plaint that the actual amount overdrawn 
in the. executing Court by the appellants was Rs. 604, 
and the amount they actually claimed this sum of 
Rs. 604. 

It is quite clear, however, that so far as the case 
is based merely on an overdrawal in the executing 
Court, the present suit cannot lie and this admitted 
by the learned advocate for the respondent. The 
question for decision now is whether a suit can be 
brought for recovery of the Rs. 5C0. 

The trial Court held that it could not and dismissed 
the suit. The District Court in appeal held that such 
a suit could be brought and remanded the case for 
a decision on the merits. The case of Maung Myo 
v. Maung Ka (1), is clearly in favour of the view 
taken by the District Judge. The District Judge 
appeared to have thought that the decision in Maung 
‘Myo’s case was difficult to reconcile with the wording 





(1) 1922 11 L.B.R. 429. 
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of section 47 of the Code of Civil Procedure. Under 
that section questions arising between the parties to 
the suit in which the decree was passed and relating 
to the satisfaction of the decree must be determined 
by the Court executing the decree and not by a 
separate suit. But the question that arises in this 
case is the alleged failure of the appellants to carry 
out their promise of crediting the amount to this 
decree. It has of course a bearing on questions as to 
the satisfaction of the decree, but it is not directly a 
question relating*to such satisfaction. I see no good 
reason for dissenting from the decision in Maung 
Myo’s case. 

It has been suggested that the present suit must 
fail because of the wording of the receipt given for 
the payment of the money. That point has not 
yet been considered by the trial Court and it is 
sufficient to say that I am not satisfied at this stage that 
it is shown that this objection is fatal to the suit. The 
question of limitation which has also been mentioned 
rust also be left for decision in the first instance by the 
trial Judge. I am of opinion that the suit as regards 
the Rs. 500 with possibly interest thereon is main- 
tainable, ine 

‘I therefore dismiss this appeal with costs. 
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MATRIMONIAL JURISDICTION, 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Maung Ba 
and Mr Justice Brown. 


BLACKMORE, E. W. 


BLACKMORE, NORA AND ANOTHER.* 


Divorce Act (IV of 1869) ss. 2, 11—Domicile of parties essential for juris- 
diction of District Court—Condonation of matrimonial offence, implied 
condition of—Refetition of offence—Revival of right to divorce for 
the condoned offence---Character of repea'ed offence—Desertion, a ground 
for revival of right to divorce on ground of condoned adultery. 

Parties to a marriage must be domiciled in India at the time when the 
‘petition is presented, in order to give jurisdiction to the District Court under 
the Indian Divorce Act. 

Condonation of past matrimonial offences is impliedly conditioned upon 
tthe fu ure good behaiionr of the offending spouse. If after condonation, 
th - offences are repeated, the right to make the condoned offence a ground fot 
divorce, revives. To cons itute such revival, the offending spouse need not 
be guilty of offences of the same character as that condoned; any misconduc 
is sufficient which indicates that the condonation was not accepted in 
good faith and upon the reasonable conditions implied. 

Desertion would therefore be a sufficient ground for making the previous 
allegation of condoned adultery a ground for divorce. 


C. C. Moreno v. H.W,B. Moreno, 47 Cal. 1068—referred fo. 


RUTLEDGE, C.J. MaunG Ba and Brown, JJ.— 
The District Judge, Mandalay, has passed a decree 
for dissolution of marriage in favour of one Earnest 
Walker Blackmore against Mrs. Nora Blackmore, and 
has referred the proceedings to this Court for con- 
firmation. . 

The proceedings were taken under the Indian 
Divorce Act and by section 2 of that Act as 
amended by Act No. XXV of the 1926 the District Court 
only has juisdiction in case whether the parties to 
the marriage are domiciled in India at the time when 
the petition is presented. Of the parties to the 
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marriage in this case, the petitioner was born in 
England and the respondent at Allahabad. 

The petitioner says that he has been with the 
Indian Army since 1913, that is, for some 15 years, 
that he is domciled in India and that he has no 
intention of returning to England, and the respond- 
ent also says that she intends settling in India and 
does not mean to go back to Ireland or Britain. 
The parties have certainly been residing in India 
ever since their marriage in the year 1918, and we 
see no reason why we should not accept their state- 
ments that they have made India their domicile. 
The District Court therefore had jurisdiction in the 
matter. 

The petition filed by the petitioner sets forth that 
the parties were married in 1918 and have three 


‘children. A fourth child was born to the respond- 


ent but the paternity of that child is denied by the 
petitioner. In December 1927 the respondent left 
the petitioner who was then in Rangoon and went 
to Mandalay. She has admitted committing adultery 
there with a person unnamed. Later on the peti- 
tioner was transferred to Mandalay and the parties. 
lived together again from the 19th of Apri] 1928. 
They remained under the same roof until the 8th July 
when the respondent left the petitioner taking her 
children with her. The petition further sets forth 
that the petitioner has reason to suspect the respond- 
ent’s relations with the co-respondent, but he makes 
no definite allegation of adultery with him. . 

The respondent in her written statement denies 
the charge of adultery. She has since’ however 
admitted that the fourth child is not by her husband. 
The District Judge has held that adultery with the 


- ¢o-respondent has not been proved: but that it is 


clear that she had previously committed adultery with 
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others in India and that she has subsequently been 
unfaithful in Mandalay. Although there was a 
temporary condonation of these matrimonial offences, 
the subsequent desertion revived the offences and he 
therefore gave a decree for divorce. 

The learned District Judge has dealt with the 
facts at some length in his judgment and we agree 
with him generally thereon. There is certainly no 
proof of adultery with the co-respondent. It is 
admitted however that the fourth child who was 
born in Bombay in about June 1927 is not the 
petitioner’s child and in a letter, Exhibit H, dated 
the 16th April 1928 the respondent wrote :—‘ Since 
leaving you on the 24th of December, I have been 
unfaithtul to you, having committed adultery with a 
certain person. This took place in January, while 
living at the Grand Hotel.” The petitioner has also 
given oral evidence as to alleged admission by the 
respondent to him. The respondent says that she 


wrote this letter because at that time she wished © 


him to divorce her, and that the statement in it as 
to her. committing adultery is not true. But this 
does not sound very convincing and we accept the 
District Judge’s conclusion that adultery with some 
persons unknown in Mandalay was proved. 

The respondent left the petitioner four days before 
he filed his petition and has lived apart from him 
ever since. This does not seem to have been with 
the consent of the petitioner.. In the case of Con- 
stance Catherine Moreno v. Henry William Bunn Moreno 
(1), Mookerjee, J., remarks:—‘‘ We may then treat it 
‘as well settled that condonation of past matrimonial 
offences is impliedly conditioned upon the: future 
good behaviour of the offending spouse, and it follows 
that if after condonation, the offences: are oid aA 
orn (1) (1920) 47 Cal. 1068 at p. 1075. 
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Brown, J]. implied.” 

We agree that in the present case the desertion 
was a sufficient ground for making the previous 
allegation of adultery a ground for divorce. Neither 

of these adulterers has been joined as co-respond- 
ents in the case, but with regard to the offence in 
Mandalay, it is clear that the name of the adulterer is 
unknown to the petitioner, and cannot be found out 
by him. That being so, the petitioner has a good 
ground for being excused by the Court’ under section 
11 of the Act from naming this adulterer. 

There is no suggestion of collusion..in this case 
and we think the decree for divorce is justified. 
We accordingly confirm the decree. 


APPELLATE CRIMINAL, 


1929 Before Mr. Justice Heald. 


May 3. KING-EMPEROR 
v. 
NGA PO ‘SEIK” 


Burma Excise Act (Burma Act V ne 1917), ss. 30 {a}, 37—‘ Country, 
liguor’ a generic term—Im portance of distinguishing different kinds o 
country liquor —Qvantities allowed without license, different—Guilty 
knowledge or belief essentital for conviction under s.37—Illegel conviction 
under S, 30 cannot be altered to conviction under s. 37. 


_.™ Criminal ‘Revision No. 389a of 192) being a review of the order of 
the Township iain of Myanaung in Criminal Regular Trial No. 114 of 
1928, ahi 
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“Country liquor” is a generic term which can be equally applied to tari, 
country spirit, and country fermented liquor. Ip Excise cases it is necessary 
to distinguish between these different kinds of country liquor and to specify 
which particular kind is involved in the case, as the quantities of each of these 
different kinds of alcoholic liquor which may be possessed without a license 
differ. 

There can be no conviction unser s. 30 fa) of the Excise Act for mere 
possession of less than one quart of country spirit. In order to establish an 
offence under s. 37 of the Act it is necessary to aver and prove that the accused 
was in possession knowing or having reason to believe that the spirit was un- 
lawfully manufactured. Guilty knowledge or belief is an essential ingredient 
of the offence. An illegal conviction under s. 30 (a) cannot be altered to a 
conviction under s. 37 where the accused was not called upon to answer a 
charge under that section. 


HEALD, J.—In this case, the accused has been 
convicted of an offence under section 30 (a) of the 
Burma Excise Act for the possession of half a quart 
of ‘‘country liquor” and an empty bottle with the 
smell of “country liquor.” 

“ Country liquor’’ is a generic term which can be 
equally applied to ¢ari, country spirit, and country 
alcoholic liquor other than spirit, z.e., country fermen- 
ted liquor. In Excise cases, it is always necessary to 
distinguish between these different kinds of country 
liquor and specify which particular kind is involved in 
the case, as the quantities of each of these different 
kinds of alcoholic liquor which may be possessed 


without a license differ, vide Excise Department Notifi- 


cation No. 61, dated the 14th June 1928, reproduced as 
item 261 of the correction pamphlet to the Burma 
Excise Manual. 

In this case the accused admitted possession of 
the liquor seized and pleaded that he had kept it for the 
purpose of a propitiatory offering to the Nats according 
to the Karen custom. As almost invariably country 
spirit is used for this purpose, the liquor involved in 
this case may be presumed to have been of that variety. 

But whether the liquor involved was actually country 
spirit or country alcoholic liquor other than spirit, the 
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quantity seized which was less than one quart, was 
within the limits “for possession prescribed for either 
of those kinds of liquor in the Excise Depariment 
Notification mentioned above. Hence no convtction 
under section 30 (a) of the Excise Act could be had 
in respect of it. 

But if the accused was in possession knowing or 
having reason to believe that the liquor was obtained 
from an illicit source, he would thereby commit an 
offence under section 37 of the Act. In order to 
establish an offence under section 37 it is necessary 
that the guilty knowledge or belief, which is an essen- 
tial ingredient of the offence should be included in the 
particulars of the offence stated to the accused and 
proved at the trial. On this point the Magistrate is 
referred to paragraph 783a, Burma Courts Manual, 
added by item 19 of Circular No. 5. This guilty 
knowledge or belief was not, however, alleged in the 
particulars of the offence stated to the accused, nor 
proved at the trial in this case. The conviction under 
section 30 (a) was obviously illegal. It cannot be 
altered to a conviction under section 37 as the accused 
was not called upon to answer a charge under that 
section. The conviction and sentence are therefore 
set aside and the fine paid must be refunded to the 
accused. 
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FULL BENCH (CRIMINAL). 


Before Sir Guy Rutledge, Kt., K.C,, Chief Justice, Mr. Justice Heald and 
Mr, Justice Maung Ba. 


KING-EMPEROR 
v. 
CHIT PON AND ANOTHER.* . 


Enhancement of sentence, what amounts to—-Appellate Court's powers, rest ric- 
tion on—Code of Criminal Procedure (Act V of 1898), s. 423 (1) (6)— 
Commutation of sentence of imprisonment into sentence of whipping, 
permissible—Scale for commutation—Absence of legislative enactment— 
Analogy from s.395, Code of Criminal Procedure—~Whipping Act (IV of 
1909)—Burma Act VIIL of 1927, 

When an offence is punishable with whipping in addition to imprisonment, 
an Appellate Court can commute the whole or any protion of a sentence of 
imprisonment into whipping. It would not amount to an enhancement of the 
sentence which an Appellate Court is forbidden from inflicting under the pro- 
visions of s. 423 (1) (5) of the Code of Criminal Procedure, provided the amount 
of whipping substituted is a fair equivalent of the commuted sentence of 
imprisonment. The legislature has not laid down a Scale, but the analogy of 
the standard given in s. 395 of the Code of Criminal Procedure which provides 
for asentence of not more than one year’s imprisonment to be substituted for 
a sentence of 30 lashes, may be followed. In case of adults, therefore, the 
substitution of a sentence of 30 stripes for a sentence of one year’s rigorous 


imprisonment or more, or the substitution of a sentence of 25 stripes for 
a sentence of nine months’ imprisonment or more, or the substitution of a 


sentence of 20 stripes for a sentence of six months’ imprisonment or more is 
not ordianrily an enhacement of sentence within the meaning of s. 423 (1) (b) 
of the Code of Criminal Procedure. In case of a person under 16 years of age 
the substitution of a sentence of 15 stripes for a sentence of imprisonment for 
six months or more and a sentence of 10 stripes in lieu of imprisonment 
for three months or more are likewise not oridinarily an enhancement of 
sentence. 


Appu'’s, case 2 Weir 487 ; O.E. v. Banda Ali, 6 Beng, L.R.. App. 95; Q.E, 
v. Tharekhan, Ratanial's Unreported Cases 131—referred to. 

Bhakthavatsalu v. K.E., 30 Mad. 103 ; Q.E. v. Chagan, 23 Bom. 439 ; O.E, 
v. Ishri, 17 All. 67; K.E., v. Mehar Chand, 36 All. 485; Rakhal Raja v 
Khirode, 27 Cal. 175—veferred to, 


Lambert (Assistant Government Advocate) as 
Amicus Curiae. 
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1929, April 11. Mr. Justice Baguley made the 
following order of reference :— 

‘In his Criminal Appeal No. 543 of 1928, the 
Sessions Judge, Insein, while confirming a conviction 
under Indian Penal Code 324 altered the sentence 
from one of rigorous imprisonment for twelve months 
to one of rigorous imprisonment for nine months 
together with thirty lashes. 

“Tn his Criminal Appeal No. 533 of 1928 the same 
Judge confirmed a conviction under Indian Penal Code 
326 but altered the sentence from one of rigorous 
imprisonment for twelve months to one of rigorous 
imprisonment for nine months together with thirty 
lashes. 

“Both of these sentences would have been legal 
if passed in the first instance, Indian Penal Code 326 
being one of the sections mentioned in section 3 of 
Burma Act VIII of 1927, but the cases have been 
sent for by this Court for consideration as to whether 
the sentences are legal when passed in appeal owing 
to the terms of section 423 (1) (6), Criminal Procedure 
Code which forbid an Appellate Court from enhancing 
a sentence when altering it in appeal. 

“ As to what is, and what is not, an enhancement, 
there does not seem to be any definite rule laid down. 
The point was touched on in Criminal Revision 148a 
of 1929 of this Court when an Appellate Court in 
appeal altered a sentence of rigorous imprisonment 
for three years to one of rigorous imprisonment for 
one year together with thirty lashes. It was not neces- 


sary, ultimately, to decide the point, for the case 


was dealt with on other considerations; but there is 
a note of Carr, J.’s to the effect ‘. ... it might be 
difficult to say whether, say, three or six months’ 
rigorous imprisonment was less than thirty stripes. 


- But I have no doubt that to the ordinary offender at 
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any rate, thirty stripes is much less than two years’ 
rigorous imprisonment.’ 

“The only reported case seems to be The Queen v, 
Banda Ali(1), and this is not on all fours with the 
present case, for in that case an Appellate Court altered 
an illegal sentence of six months and whipping, to 
rigorous imprionment for nine months. Mitter, J., 
however, in his judgment made some very pertinent 
remarks. He says (page 97) ‘An Appellate Court can 
alter the sentence of the lower Court, it is true ; but 
if it is not in a position to say, upon some reason- 
able grounds, that the alteration which it proposes to 
make would not amount to enhancement of punish- 
thent, it is bound to reject that alteration as contrary 
to the express provisions of the law.’ 

“Cases like this are bound to be fairly numerous 
‘here in view of the passing of Burma Act VIII of 
1927, and the encouragement given to magistrates 
and judges to pass sentence of whipping whenever 
legal and suitable. 

“T would therefore refer to a Bench or a Full 
Bench of this Court as may be ordered by the 
Honourable Chief Justice, the following questions :— 

(1) Whenan offence is punishable with whipping 
in addition to imprisonment can an Appel- 
late Court, in face of the provisions of 
section 423, Criminal !’rocedure Code, that 
a sentence, if altered, must not be en hanced, 
commute the whole or any portion of a 
sentence of imprisonment into whipping ? 

(2) If. it does ‘so commute a portion of the 

"imprisonment how many months’ rigorous 
imprisonment shall be regarded as equiva- 
lent to thirty lashes ? 


(1) 6 Bengal Law Reports Appendix 95. 
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“My own opinion is that imprisonment can be so 
commuted provided that sufficient reduction of 
imprisonment is given. I should regard three months 
as an inadequate reduction in return for thirty lashes, 
normally in the case of criminals of the ordinary 
labouring class I should regard thirty lashes as equi- 
valent to something between six months and one year’s 
rigorous imprisonment, according to the circumstances 
of the case and the physique of the prisoner, the 
lower figure being usually given if the man has ever 
suffered whipping before. ”’ 


The Full Bench answered the reference as follows:— 


RUTLEDGE, C.J., HEALD and Maunc Ba, JJ.—In 
Criminal Trial No. 155 of 1928 the Subdivisional 
Magistrate of Taikkyi sentenced an offender to one 
year’s tigorous imprisonment under section 326 of the 
Indian Penal Code, and on appeal the Sessions Judge 
altered the sentence to one of nine months’ rigorous 
imprisonment and thirty stripes under the Whipping 
(Burma Amendment) Act, 1927. 

In Criminal Trial No. 179 of 1928 the same Magis 
trate sentenced an offender to one year’s rigorous 
imprisonment under section 324 of the Indian Penal 
Code, and on appeal the Sessions Judge altered the 
sentence to one of nine months’ rigorous imprisonment 
and thirty stripes under the said Act. 

Both cases came before this Court in revision and | 
the learned Judge-, before whom they came raised the 
question whether the alteration of the sentences by 
the Sessions Judge amounted to an enhancement of 
the sentence within the meaning of section 423 (1) 
(5) of the Code. That section empowers an Appellate 
Court in. an appeal: from a conviction to alter the 
nature of the sentence “but ... . not so as to 


~ enhance the same.” 
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The learned Judge referred the following ques- 
tions 7 

(1) When an offence is punishable with whip- 
ping in addition to imprisonment, can an 
Appellate Court in face of the provisions 
of section 423, Criminal Procedure Code 
that a sentence, if altered, must not be 
enhanced, commute the whole or any portion 
of a sentence of imprisonment into whip- 
ping? 

(2) lf it does so commute a portion of the 
imprisonment how many months’ rigorous 
imprisonmet shall be regarded as equi- 
valent to thirty lashes ? 

The actual question which arises on the two 
cases is not quite so general as the questions referred, 
since it is only whether or not a substitution of 
thirty stripes for three months’ rigorous imprisonment 
amounts to an enhancement of the sentence. 

There is nothing in the Code of Criminal Proce- 
dure or in the Whipping Acts to. show -how many 
stripes are to be regarded as equivalent to a particular 
period of imprisonment, but section 395 of the Code 
says that if a sentence of whipping is wholly or 
partially. prevented from being carried out because 
the accused person is medically certified to be unfit 
to undergo the sentence or the remainder of the 
sentence of whipping, the Court which passed the 
sectence may sentence the offender; in lieu of whip- 
ping:or in liew of so much of the’ sentence of whipping: 
as was not. executed, to imprisonment: for any term: 
not exceeding twelve months in addition to any other 
punishment to which he may have been sentenced 
for. the same offence. This provision of law suggests 
that the legislature regarded a sentence of twelve 

months’ imprisonment as.the maximum sentence of 
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imprisionment vhich could be substituted for whip- 
ping. 

In 1871 in the case of Q.E. v. Banda Ali (1), where 
an offender had been sentenced by a Magistrate 
to six months’ rigorous imprisonment and to twenty 
stripes and the Appellate Court,. finding that the 
sentence of whipping was illegal, substituted for ita 
sentence of three months’ rigorous imprisonment in 
addition to the sentence of six months’ rigorous 
imprisonment, a Bench of the High Court of Calcutta 
held that the alteration of the sentence of whipping 
to a sentence of three months’ rigorous imprisonment 
was illegal. A perusal of the judgment shows that so 
far as the learned Judge who gave the reasons for the 
decision was concerned the ratio decidendi was not 
merely that the substitution of any sentence of 
imprisonment fora sentence of whipping amounts to 
an enhancement of the sentence, but also that because 
the sentence of whipping passed in that particular 
case was illegal and was therefore in the opinion of 
the learned Judge ‘‘an absolute nullity’? no sentence ’ 
of any kind could be substituted for it without en- 
hancing the original sentence. On the question whether 
the substitution of imprisonment for a legal sentence 
of whipping amounted to an enhancement of sentence 
the learned Judge said that whipping and imprison- 
ment are things dissimilar in nature and that things 
dissimilar in nature do not admit of any direct com- 
parison with one another, that if there is no fixed 
scale or standard by which the comparison can be 
made the task mast be given. up as hopeless, and that 
because the Legislature has not supplied’ us with any 
data form which the comparative severity of the two 
sentences can be determined it is impossible to say 
how many strokes of the cat-o’ nine tails would be 

(1) (1871). 6 Bengal Law Reports, Appendix 95. 
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equivalent to a sentence of rigorous imprisonment for 
a given period of time, so that it is impossible to say 
that the substitution of imprisonment for whipping is 
not an enhancement of sentence, 

The next case cited, O.E. v. Tharekhan (1), was 
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decided in 1887. In that case the offender was J4 Hew 
sentence to a fine of Rs. 50 with forty-five days’ ane Ba, 
J 


rigorous imprisonment in default. He appealed and 
the Appellate Court sentenced him to fifty lashes in 
lieu of the remainder of the term of imprisonment 
which he was undergoing for default in payment of 
the fine. Section 280 of Act X of 1872, which was 
the Code of Criminal Procedure Code then in force 
aliowed the Appellate Court to enhance the sentence in 
an appeal from a conviction, and therefore the question 
whether the substitution of whipping for imprisonment 
involved an enhancement of the sentence did not arise, 
The Bench of the High Court of Bombay which 
dealt with the case said ‘The prisoner by appealing 
subjected himself to the risk * * * to an altera- 
tion of the sentence under section 279 even though 
that alteration should involve an enhanced punishment 
: But in altering the sentence the District 
Magistrate was bound to substitute the whipping 
for the fine . . . He could not legally award 
whipping in lieu of the remaining term of imprison- 
ment, which itself was to be suffered only in 
default of payment of the fine, thus leaving the liability 
of the prisoner to a levy of the fine, which would 
constitute a double punishment.” That decision is of 
no: help in deciding the present reference. 
_ The only other case cited in the text- books. or 
before us is the case of Appu. (2), which was before 
the High Court of Madras in 1897. In that case the 
Appellate Court.had set aside part of the sentence of 
es (1) Ratanla’s Unreported Cases 131. (1877). (2) 2 Weir 487. (1897). 
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imprisonment passed by the Magistrate, had then 
substituted a sentence of whipping for the part of the 
sentence of imprisonment which it set aside, and had 
subsequently passed a sentence of one week’s imprison- 
ment in lieu of the whipping, presumably because 
the offender was medically certified to be unfit to be 
whipped. The Bench which dealt with the case said : 
“The sentence of whipping is clearly illegal as if 
amounts to an enhancement of sentence. If follows 
that the imprisonment for a week in lieu of the 
whipping is also illegal. The sentences are accordingly 
set aside.” That wasthe whole of the judgment and 
it suggests that a sentence of whipping passed by an 
Appellate Court as such in substitution for a sentence 
of imprisonment always involves enhancement of the 
sentence. If that case and Banda Ali’s case were 
both rightly decided it would seem to foltow that both 
the substitution of imprisonment for whipping and the 
substitution of whipping for imprisonment involve an 
enhancement of sentence. It would follow also that the 
power to alter the nature of the sentence, expressly given 
in general terms by section 423 of the Code, is so 
restricted that if cannot in any case be exercised so as 
to alter a sentence of whipping to one of imprisonment 
or a sentence of imprisoment to one of whipping. 

There is a large number of decisions on the 
question whether the substitution of a sentence of 
fine for part of a sentence of imprisonment amounts 
to an enchancement of the original sentence but an 
examination of those cases, eg., Q.E. v. Ishri (1), 
O.E. v. Chagan Jagannath (2), Rakhal Raja v. Khirode 
Pershad Dutt (3), Bhathavatsalu Naidu v. K.E. (4) 
and K.E. v. Mehar Chand (5) seems to throw little 
light on the subject of the present reference. 





(1) (1895) 17 All. 67. (2) (1899) 23 Bom. 430. (3) (1900) 27 Cal. 175., 
(4).(1907) 30 Mad. 103. (5) (1914) 36 All. 425. 
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The learned Judges who decided Appu’s case gave 
no reasons for their decision, and the only reasons 
given in Banda Ali’s case were that it is impossible 
to compare the severity of sentences of whipping and 
imprisonment, and that because the Legislature has 
not supplied any data for such comparison, the substi- 
tution of any sentence of imprisonment for any 
sentence of whipping must be regarded as an enchance- 
ment of the original sentence. 

There is no express proviSion of law which 
prohibits an Appellate Court from passing a sentence 
of whipping in appeal. There is nothing in the 
Whipping Acts or in the Code, apart from the 
provision against enhancement of sentence, which 
forbids it. It was said in Chagaw Jagannath’s case 
that a sentence of fine is always considered lighter 
than a sentence of imprisonment, and if it is possible 
to compare the severity of fine as a punishment with 
imprisonment asa punishment, and it may be noted 
most Magistrates make that comparison almost daily, 
there seems to be no reason why it should not 
be possible to compare the severity of whipping 
with that of imprisonment. The foundations of the 
reasoning in Banda Ali's case would disappear i 
there were some scale or standard by which the 
comparison could ‘be made. The only standard 
which the Legislature has provided is that given in 
section 395 of the Code which says that a sentence 
of more than one year’s imprisonment must not be 
substituted for a sentence of thirty stripes. But there 
is no reason why we, as a Full Bench of the High 
Court, should not follow the analogy of that stand- 
ard,.and say for the information of the Judges of this 
Court and of the lower Appellate Courts that in the 
case of adults we do not regard the substitution 
of a sentence of thirty stripes for a sentence of one 
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year’s rigorous imprisonment or more, or the substi- 
tution of a sentence of twenty-five stripes for a sentence 
of nine months” imprisonment or more, or the substi- 
tution of a sentence of twenty stripes for a sentence of 
six months’ imprisonment or more as being ordinarily 
an enhancement of sentence within the meaning of - 
section 423 (1) (b) of the Code of Criminal Pro. 


cedure and that in the case of a person under sixteen 


years of age we do not regard the substitution of a 
sentence of fifteen stripes fora sentence of imprisonment 
for six months or more or the substitution of a 
sentence of ten stripes for a sentence of imprison- 
ment for three months or more as being ordinarily 
an enhancement of the sentence. We do not consider 


it necessary to deal with sentence of less than twenty 
stripes in the case of adults, because this Court has 
already said that experience has shown that in this 


Province the minimum sentence which is likely to 
be effective in the case of an adult is twenty stripes. . 

_ We accordingly answer the question which arises 
on the reference by saying that we regard the 
substitution of asentence of thirty stripes for a sentence 
of three months’ rigorous imprisonment as an en- 
hancement of the sentence, and therefore as an illegal 
sentence under Séction 423 (1) (b) of the Code. 
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FULL BENCH (CRIMINAL), 


Before Sir Guy Rulledge, Kt., K.C., Chief Justice, Mr. Justice Heald and 
Mr. Justice Maung Ba. 


KING-EMPEROR 1929 
v. Yons, t2. 
MAUNG PU KAI AND ANOTHER.* 


Penal Code (Act XLV of 1860), s..114—Offender punished under s.114 a 
principal, not.an abettor—Offence punishable with whipping —Liability 
of person punished under s. 114, for wiipping—Whipping Act (IV of 1909) 
—Whipting (Burma Amendment) Act, 1927 (Burma Act VIII of 1927). 


If a person is convicted of an offence under a particular section of the 
indian Penal Code read with s. 114 of that Code, and if the offence under 
the particular section of the Code renders the offender liable to whipping in 
lieu of cr in addition to any other punishment either under the Whipping Act 
Or under Burma Act VIII of 1927,.the person so convicted is punishable with 
whipping in lieu of or in addition to any other punishment. 


A person who is punishable under a particular section of the Indian Penal 
Code read twith s. 114, is punishable not as an abettor but as a principal 
and is guilty of the substantive offence and not merely of abetment cf that 
Offence. : 


K.E. v. Po Han, 7 L.B.R. 63—referred to. ; 
Emperor v. Kashia Antoo, 10 Bom. L R. 26—dissented from. 


Lambert (Assistant Government Advocate) as 
Amicus Curiae. 


1929, April 11. Mr. Justice Baguley made the 
following order of reference :— , 

“One of the accused in this case, Maung Hmon (a) 
Hmon Gyi, has been convicted under Indian Penal 
Code 325 read with section 114, Indian Penal Code and 
“sentenced to two and a half years’ rigorous imprison- 
' ment and thirty lashes.. He appealed to the Sessions 
Judge, Yaméthin, but the appeal was dismissed. The 
case has been sent for by this Court to consider the 


: * Criminal Reference No, 39 of 1929 arising out of Criminal Revision 
No. 319a of 1929. ; 
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legality of the sentence of whipping in addition to 
imprisonment in the case of a conviction under 
Indian Penal Code 326 read with 114. 

“It appears from a perusal of the judgment that 
the offence really was punishable under Indian Penaf 
Code 326 read with 109. The legality of sentences 
of whipping in cases of abetments is not very clear 
and there seems to have been some. divergence of 
Opinion in this Court as to whether abetment of an 
offence mentioned in section 3 of the Burma Act 
VIII of 1927 can be punished with whipping in lieu 
of or in addition to and other punishment to which 
the offender may be liable under the Indian Penal 
Code. In view of this divergence of opinion and of 
the importance of the point (for at the present moment 
Magistrates are being urged on the one hand to pass. 
sentences of whipping wherever they can be legally 
passed and appear suitable, and on the other hand 
are being severely dealt with when they pass illegal 
sentences of whipping), I refer the matter to a Bench 
or a Full Bench as may commend itself. to the 
the Hon'ble Chief Justice, 

_ The only-recorded case that I can “fia on this 
point is a ruling of the late Chief Judge of the Chief 
Court of Lower Burma then Mr. Justice Twomey, 
recorded as K.E, v. Po Han (1). The headnote of 
this ruling is “ Persons (other than juvenile offenders) 
convicted of abetment of theft (or of any other 


_ offence specified in’section 3 of the Whipping Act, 


1909) cannot be punished with whipping under the 

provisions of that section”. This case was apparently 

not argued in Court and the gist of the judgment is 

as follows: ‘The words ‘punishment provided for 

the offence’ in ‘section 109 of the Indian Penal Code 

mean.the punishment provided for the offence. either 
(1) 1913 7 L.BR. 63. 
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in the Penal Code or in some special or Jocal law 
(see section 40 or 41)”. The judgment then goes 
on to point out that the Whipping Act is not a special 
or a local law within the meaning of section 40 or 
41 and that therefore the offence of abetment of an 
offence mentioned in section 3 of the Whipping Act, 
1909, cannot be pnisihed with whipping. Section 
109 is quite clear in its phraseology. It runs as 
follows: ‘‘Whoever abets any offence shall, if the 
act abetted is committed in consequence of the 
abetment and no express provision is made by this 
Code for the punishment of such abetment, be 
punished with the punishment provided for the 
ottence”. 

The addition made by Mr. Justice Twomey of the 
words, “either in the Penal Code or in some special 
or local law”’ do not appear in section 109 and I see 
no ground for supposing they were ever intended to 
be there. Words, when perfectly plain and clear 
must be given their natural meaning and although 
I fully recognise that a penal law must be interpreted 
as far as possible in favour of the subject, I do not 
think that a Court is justified in adding at the end 
of a section a qualifying or explanatory phrase, which 
is not to be found in the section itself. It appears 
to me that one reason why this clause has been added 
and has found favour in the eyes of some Judges is 
that the Whipping Act of 1909 in certain cases 
mentions abetments in relation to certain offences, 
but does not mention the word “‘abetments” in 
relation to other offence. For instance, section 4 
(a) makes whipping specially applicable to the 
offence of abetment, commission or attempt to 
commit rape; while in section 5, which relates to 
juvenile offenders, abetments, commission and attempts 
at commission of certain offences are made punishable 


331 


1929 
KING- 
EMPEROR 
v. 
MAUNG 
Pu Kal 
AND 
ANOTHER. 


332 


1929 
KiInG- 
EMPEROR 
uv. 
MaunGc 
Pu Kal 
AND 
ANOTHER, 


INDIAN LAW REPORTS. .[Vot. VII 


by whipping. In my opinion, however, the fact 
that abetments are mentioned in some places and 
not in others is not a conclusive proof that it was 
the intention of the Legislature to make all other 
abetments not punishable with whipping. The offence 
of abetment is ipunishable in various ways according 
to the form in which the abetment takes place. 
Section 109 makes one form of abetment which has 
certain results punishable with the same punishment 
provided for the offence itself. Section 110 relates 
to another form of abetment with other consequences. 
Section 111 is the same; so are sections 112, 113, 
116 and 117. When abetment of a certain offence 
js specially made punishable with whipping, I take 
it that abetment of that offence coming under any 
section from 109 to 117 would be punishable with 
whipping, but at the moment I am..only, concerned 
with abetments punishable under sections 109 and 114, 
With regard to abetments punishable under section 
114, it seerns to me personally that there can be 
no possible doubt. Section 114 says that a person 
who is punishable under that section read with some 
substantive section “shall. be deemed to. have 
committed such act or offence” i, the act or 
offence mentioned in the substantive section.” When 
aman is deemed to have committed an offence, I 
take it that that means that in the eyes of the law 
he is to be treated as though he had committed the 
offence and is liable to all the pains and penalties 
which the commission of the offence may bring 
upon him. If the commission of an offence makes 
the man who commits it liable to whipping, he must 
also be regarded as liable to whipping if he is 
deemed to have committed the offence, for, in the’ 
eyes of the law he has committed the offence, and 


-is liable to all the consequenecs entailed thereby. 
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With regard to section 109, the Code says that 
the man who abets an offence for which he is liable 
under section 109 read with some substantive section 
shall be punished with the punishment provided for 
the offence mentioned in the substantive section and 
it does not specify in what way the punishment may 
be prescribed. The reference to section 40 is in my 
opinion inapt. Section 40 refers to the definition of 
the word “offence” and it in no way refers to the 
punishment for the offence. The offences contem- 
plated in this order of reference are offences under 
the Indian Penal Code, which are punishable either 
under the Code or under another Act. When the 
Code says that they shall be punished with the 
punishment provided for the offence, I see no limit 
in the words which would restrict the punishment to 
the punishment prescribed under the Indian Penal 
Code. 

I would therefore refer the following questions :— 

1. Ifa person is convicted of abetment of an 
offence under the Indian Penal Code for 
which he is liable to punishment under 
section 114 read with the section of the 
Indian Penal Code applicable to the 
offence, and if the offence under that 
section renders the offender liable to 
whipping in lieu of or in addition to any 
other punishment, either under the Whip- 
ping Act or under Burma Act VIII of 
1927, isthe person so convicted punishable 
with whipping in lieu-of or in addition to 
any Other punishment? 

2. If a person is convicted of abetment of an 
offence under the Indian Penal Code for 

- which he is liable to punishment under 
section 109 read with the section of the 
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Indian, Penal Code applicable to the 
offence and if the Offence under that section 
renders the offender liable to whipping in 
lieu of or in addition to any other 
punishment either under the Whipping 
Act or under Burma Act VIII of 1927, 
is the person so convicted punishable with 
whipping in lieu of or in addition to any 
othet punishment ? 


The Full Bench answered the reference as follows :— 
HEALD, J.—In his Criminal Regular Trial No. 83 of 
1928 the Special Power Magistrate of Yaméthin convic- 


‘ted an offender under section 326 read with section 114 


of the Indian Penal Code and sentenced him to two 
anda half years’ rigorous imprisonment and _ thirty 
stripes whipping under section 326 of the Code and 
section 3 of the Whipping (Burma Amendment) Act, 
1927. | 
The learned Judge of this Court before whom the 
case came in revision suggested that section 109 
should have been applied to the case instead of sec- 
tion 114, and raised the question of the legality of a 
sentence of whippingin a case to which either sec- 
tion 114 or section 109 of the Indian Penal Code 
applies. . : 
' He has accordingly referred the following ques- 
tions— + ee ans 
- (1) Ifa. person is convicted of abetment of an 
- offence under the Indian Penal Code for 
which he is liable to punishment under 
section 114 read with the section. of the 
Code applicable to the offence, and if the 
offence under that section. renders the 
offender liable to whipping in lieu of or 
in addition to any other punishment, .cither 
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under the Whipping Act or under Burma 
Act VIII of 1927, is the person so con- 
victed punishable with whipping in lieu of 
or in addition to any other punishment ? 
(2)1fa person is convicted of abetment of an 
offence under the Indian Penal Code for 
which he is punishable under section 109 
read with the section of the Indian Penal 
Code applicable to the offence, and if the 
offence under that section renders the 
offender liable to whipping in lieu of or 
in addition to any other punishment either 
under the Whipping Act or under Burma 
Act VIII of 1927, is the person so con- 
victed punishable with whipping in lieu of 
or in addition to any other punishment ? 
It is clear that on the facts of the case only the 
former of these two questions arises. 
. Section 3 of the Whipping (Burma Amendment) 
Act, 1927, renders “any person who commits” an 
offence under section 326 of the Indian Penal Code 
punishable with whipping in lieu of or in addition to 
any other punishment Gane section 4 of the Whip- 
ping Act. 
. Section 4 of the Whipping Act says that whoever 
abets, commits ot attempts to commit rape or 
““commits ’’ certain other offences may be punished 
_ with whipping in lieu of or in addition to any other 
punishment to which he may for such offence abet- 
ment or attempt be liable under the Indian Penal 
Code. nan 
. Section 114 of the Indian Penal Code says that 
whenever any person, who if absent would be liable 
to be punished as an abettor, is present when the act 
or offence for which he would be punishable .in 
consequence’ of .the abetment i is committed he “ shall 
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be deemed” to have committed such act or offence ; 
while section 109 of the same Code says that whoever 
abets an offence shall, if the offence is committed in 
consequence and no express provision is made by this 
Code for the punishinent of such abetment, be punished 
with punishment provided for the offence. 

There is so far as I know no case-law bearing 
directly on the question whether or nota person who 
under section 114 of the Code is “ deemed to have 
committed” an offence is punishable with whipping 
under section 3 or 4 of the Whipping Act, if the 
offence is one of those mentioned in those sections 
other than rape, the abetment of which is specifically 
mentioned in section 4 of the Whipping Act- 

In the case of Emperor v. Kashia Antoo (1), 
which was decided by a single Judge of the High 


- Court of Bombay, an offender was convicted of theft 


under section 379 read with section 114 of the Code 
and the question was raised whether or not the 
provisions of section 75 of the Code could be applied 
to the case, that is to say whether or not he was’ 
“guilty of”’ the offence of theft. The learned Judge 
said: “It seems to me that nothing could have been 
easier for the Legislature, had it intended the abet- 
ment of an offence . . . to be included under 
section 75 than to have said so’’. He went on to 
say that section 114 of the Code ‘does not say ‘ he 
shall have committed such act or offence’ but ‘he 
shall be deemed to have committed such act or. 
offence’. In other words heis to be treated in the 
same way as if he had committed the offence. -That 
is not the same thing tc my mind as saying he 
has committed the offence . . .. Mr. Justice 
Chandavarkar has recently put a construction upon 
the words ‘shall be deemed’ ‘when , used by the 
‘ (1) (1907) 10 Bom. Law. Reporter 26, 


VoL. VIT} RANGOON SERIES. 


Legislature as follows: ‘When one thing is not the 
same as another thing, but the Legislature says that 
it ‘ shall be deemed to be’ the same thing, it creates 
a legal fiction, and in that case ‘ The Court is entitled 
and bound to ascertain for what purposes and be- 
tween what persons the statutory fiction is to be 
resorted to’ per James, L.J. in Ex-parte Walton, (1881) 
17 Ch.D. 746. And fictions created by law shall 
never be contradicted so as to defeat the ends for 
which they are invented, though for every other 
purpose they may be contradicted [ Mostynv. Fabrigas, 
(1774) Cowp. 177—Emferor v. Atmaram, (1907) 
LL.R. 31 Bom. 480, at p. 490].’ It appears to me 
that this is a correct construction to be put upon 
those words. The effect of section 114, therefore, is 
* that ifa man is present at a commission of an offence 
he is to be deemed to have committed it not that 
he has committed it’’, 

With all respect for the opinion of the learned 
Judge I suggest that the “legal fiction” in this 
casé was created by the Legislature between the 
Court and the offender. for the purpose of enabling 
“the Court to punish the offender for the substantive 
offence, and that, as the learned Judge says, for that 
purpose he is to be treated in the same way as if 
he had committed the offence, that is to say he must 
be regarded by the Court as having committed the 
offence. In my opinion a person who is convicted 
of an. offence under a particular section of the Indian 
‘Penal Code read with section 114 of. that Code is 
not convicted of abetment but’ is convicted of the 
substantive offence. Section 114 deals expressly with 
a “person whovif. absent would be liable to punish- 
ment as an abéttor”, and provides that such person 
if present when the offence for which he would be 







punishable ‘‘in consequence of the abetment” is . 
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committed, he shall be deemed to have committed 
the offence”. I connot read that section otherwise 
than as meaning that such a person is more than an 
abettor and that he is in fact what is called in 
English law a principal in the second degree. It is 
true that that section is included in the Chapter of the 
Code which deals with “abetment”’ but that Chapter 
deals in sections 118, 119 and 120 with matters 
which it does not call “abetment’? and which in 
particular cases might possibly not fall within the 
definition of abetment, and it was obviously a matter 
of convenience to include in the Chapter which deals 
with abetment a section which deals with the 
circumstances in which a person, who has in fact 
abetted an offence and who even as an abettor might 
be punished under section 109 of the Code. with the 
punishment provided for the offence committed, is to 
be regarded as more than an abettor and is to be 
‘deemed to have committed the offence.” 

For these reasons I am of opinion that the 
decision of the learned Judge who decided Kashia 
Antoo’s case was mistaken, and I would hold that a 
person, who is punishable under a particular section 
of the Indian Penal Code read with section 114% is 
punishable not as an abettor but as a principal and 
is guilty of the substantive offence and not merely 
of abetment of that offence. 

I entirely agree with the view, taken bya ee 
Judge of the Chief Court of Lower Burma in the 
case of K.E. v. Po Han (2), and the wording of 


-the Whipping Act is inconsistent with the view that 


abetment of the offences which are mentioned in 


that. Act or to which that Act is made applicable 
by the Whipping (Burma Amendment) Act, 1927, is 


punishable with whipping except in cases where 
SSS SS SSS ee cn a ee 
vag (2) (1913) 7L.B.R. 63. : 
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abetment is expressly made so punishable, but I 4929 


regard cases in which section 114 is applied not as ee 
. PEROR 
cases of abetment but as cases where the offenderis ~~". 


punishable for the substantive offence asa principal. arse 


I would accordingly answer the question which | —— 


. HEALD J. 
arises on the reference as follows :— 
“Tf a person is convicted of an offence under a 
particular section of the Indian Penal Code read with 
section 114 of that Code, and if the offence under 
the particular section of the Code renders the offender 
liable to whipping in lieu of or in addition to any 
other punishment either under the Whipping Act or 
under Burma Act VIII of 1927, the person so con- 
victed is punishable with whipping in lieu of or in 
addition to any other punishment.” 
RUTLEDGE, C.j.,—I concur. 
MaunG Ba,J. I concur. 
APPELLATE CIVIL. 
Before Mr. Justice Otter. 
FUT CHONG 1929 
v Mar. 6. 


MAUNG PO CHO. 


Bailee’s liabilit y—Contract Act (1X of 1872), ss. 151, 152—Bailee's power to 
limit or increase liability by special contract —Revisional powers of High 
Court—Court’s erroneous decision, and Court’s failure to consider law or 
important fact, distinction between. 

A bailee can by the law of India contract himself out. of liability for negli- 
gence, S. 151 of the Indian Contract Act lays down the ordinary duty of a 
bailee to use the requisite care in all cases of bailmentand s. 152 enacts that 
that degree of care is to be exacted from kim in the absence of a special 
contract, By such special contract a bailee can increase as well as decrease 
the amount of his liability. 


— -OoOOm— 
a 


P : Civil Revision No. 296 of 1928 from the judgment of the District-Court 
of Prome in Civil Appeal No. 49 of 1928, ; 
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A pawnee who was totally exempted himself from liability in terms of ths 
pawn ticket in case of¢theft or robbery of the jewellery deposited with him, 
can therefore avail himse!f of the protection piovided forin his contract, im 
case of such loss. 

B.1S.N.Co., Lid. v. Ali Bhai, 10 L.B.R. 292 —referred fo. 


If a lower Court has failed tu take into account some propositton of law or 


some material fact in evidence, it has acted illegally and its decision may b2 


revised by the High Court ; but where the lower Court has applied its mind t» 
the case and duly considered the facis and the law applicable, then, although 
ils decision may ke erroneous, the error cannot be corrected on revision. 

C, Kaliyaparama v.C.V.d.R. Chetty, 9L.B.R.-71 3 Venkubai v. Lakshinans 
12 Bom, 617 ; Zeya v. Ma On Kra Zan, 2 L.B.R. 333—referred to. 


Rafi for the-applicant. 
Maung Ni for the respondent. 


OTTER, J.—This case raises a somewhat interest- 
ing point. The matter came before the Court by 
way of an appeal from a judgment and decree of the 
District Court of Prome. Mr. Rafi, however, on 
behalf of the appellant agrees that no appeal lies to 
this Court for it is a Small Cause Court matter of 
the value of less than Rs. 500..He asked me 
however, to treat the case as arising by way of 
revision and in the circumstances I think I may do 
so. In this connection I would point out this course 
should only bé taken in exceptional circumstances 
and where it is apparent that injustice might be done 
by refusing. 

The facts are simple. The applicant is a licensed 
pawnshop-keeper and with him was deposited certain 
jewellery by the respondent. A pawn ticket was 
issued to which reference must later be made. 
Subsequently a robbery ‘took place at the pawnshop 
and the property deposited together with other 
articles was stolen. The pawn ticket in question 
upon which appears the thumb impression of the 
respondent contains a clause exempting the pawnshop- 


: keeper from liability in the event of destruction of 
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the property by the ‘‘ five kinds of enemies, insects 
and mice.” At the foot of the ticket appears a note 
“The following is regarded as acts of Providence :— 
Destruction by vermin, rats, water, fire or robbery 
or theft”, there is no dispute between the parties 
that the respondent is primd facie bound by the 
terms of the pawn tickct, and also that the contract 
purported to exempt the pawnshop-keeper from 
liability in the case of robbery or theft. The respond- 
ent brought a suit in the Township Court of Paungdé 
claiming the property or its value. The learned 
Township Judge decreed the suit in his favour being 
of opinion that the applicant was not protected by 
the terms of the contract. He took the view that 
bailees such as the applicant are protected only by 
sections 151 and 152 of the Indian Contract Act, 
1872, and that the liability therein provided for 
cannot be avoided by any special contract between 
the parties. It should be stated that this question 
was Clearly raised upon the pleadings, and there is 
no doubt that the point was both argued before, and 
considered by, the Judge of the Township Court. 
On appeal, however, to the District Court of Prome, 
the learned Additional District Judge makes no 
mention at all of this matter. He deals only with 
the question from the point of view of the liability 
imposed by the sections of the Indian Contract Act 
. to which J have just referred, and agrees with the 
view taken by the Township Judge, which was that the 
applicant did not take the amount of care laid down 
in section 151 of the Act, and dismissed the appeal. 

So far as I can see from his order, the learned 
Additional District Judge did not apply his mind to 
what was the real point at issue. 

The first question therefore for me is whether m 
this circumstances the applicant may be said to have 
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brought himself within the provisions of section 115 
of the Civil Procedure Code. It is suggested here 
that the learned Additional District Judge acted in 
the exercise of his jurisdiction illegally or with 
material irregularity in that he omitted to decide 


what was the real question in the case. It should 


be observed that the question in the present case is 
one of law. 

From among the numerous cases decided in the 
various Courts of India upon the point three were 
cited before me. They are (i) Venkubai v. Lakshman 
Venkoba Khot (1), (ii) Zeya v. Ma On Kra Zan and 
others (2), and (iii) C. Kaliyaparama Padiyachi v. 
C.V.A.R. Chetty (3). The second of these cases was 
decided bya Bench of the late Chief Court of his Pro- 
vince and it will be convenient for me to set outa portion 
of the headnote which is as follows :—‘ After 
consideration of the ruling of the Privy Council in 
the light of subsequent decisions of the High Courts 
that where the lower Court has applied its mind to 
the case and duly considered the facts and the law 
applicable, then, although its decision may be erroneous, 
the error cannot be corrected on revision ; but that if 
the lower Court has failed to take into account some 
proposition of law or some material fact in evidence, 
it has acted illegally and its decision may be revised.” 
A very large body of authority was examined by 
the learned Judges in this case and after this full 
consideration their decision is well summarised in the 
portion of the headnote set out above. Accepting 
this statement of the law as correct it is evident that 
this is a case where. this Court could exercise. its 


“powers of revision. The question next arising is 
whether the applicant is. protected from liability by 





(1) (1887) 13.Bom. 617. (2) (1904) 2 L.B.R. 333. 
(3) (1917) 9 L.B.R, 71. 
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the terms of the clause in the pawn ticket. Apart 192? 
from the provisions of sections 151 and 152 of the For CHONG 
Indian Contract Act no ground was suggested—and avxe Po 
I know of none—why he is not in this position. ae 
Section 151 is as follows :—‘‘In all cases of bailment O7728, J. 
the bailee is bound to take as much care of the goods 
bailed to him as a man of ordinary prudence would, 
under similar circumstances, take of his own goods 
of the same bulk and value as the goods bailed.” And 
section 152 provides that ‘‘ the bailee, in the absence 
of any special contract, is not responsible for the loss, 
destruction, or deterioration of the thing bailed, if he 
has taken the amount of care of it described in section 
151.” The suggestion before me was that the specia] 
contract referred to in the latter section can in law 
increase, but cannot decrease, the amount of liability 
of a bailee. Upon the face of it the argument lacks 
conviction, for if such had been the intention of the 
Legislature it would have been a simple matter to ie 
expression to it. 

Mr. Maung Ni who appeared for the edacuttent 
relies on a Full Bench decision of Sheik Mahamad 
~ Ravuther v. The British India Steam Navigation Co., 
Ltd. (1). In that case a Bill of Lading containing a 
clause exempting the steamship company from liability 
in certain circumstances was under consideration, and 
one of the majority members of the Court was of 
Opinion that the Carriers in India cannot exempt 
themselves by express contract from liability. It is to 
be observed that this case may be distinguished from: 
the present case upon the facts. I need not however 
deal further with this authority.for the matter has been 
the subject of decision by a Full Bench of the late 
Chief Court of this Province in the case of the 


(1) (1909) 32 Mad. 95. 
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B.I.S.N. Co., Lid. v. Ali Bhai Mohamed (1). In that 
case the question was whether a common Carrier by 
seacan by the Jaw of India contract himself out of 
liability for negligence, and it was held that he can. 
It will be sufficient for purposes of the present case 
to quote two passages from the judgments of the 
members of the Court. At page 229 of the Report 
Mr. Justice Robinson, as he then was, said this ‘‘ Lastly 
I am quite unable to agree that a bailee cannot limit 


- his liability under section 152 of the Act. That he 


can do so by making a special contract was pointed 
out in Moothora Kant Shaw’s case. Section 151 lays 
down the ordinary duty of a bailee in all cases of 
bailment and section 152 enacts that that degree of 
care is to be exacted from him in the absence of a 
special contract. To read it otherwise than as allow- 
ing him to reduce his liability, is to hold that the 
legislature enacted an unnecessary provision and to 
give a forced meaning to the language used.’’ . At 
page 206, Twomey, C.J., said: “It is not clearly dedu-. 
c ble from the terms of section 152 that a bailee may 
only make a _ special contract increasing his 
responsibility, and that he cannot make a special 
contract reducing it. This isa proposition curtailing 
the ordinary right of freedom of contract, and we 
must, hesitate to give effect to such a proposition on 
the strength of a mere inference and in the absence 
of express enactment.’”’ So far as J know the authority 
of the last mentioned case has not been questioned 
in this Province. It.is agreed on all hands that the 
only question for sme is, whether as a matter of law, 
the appellant cannot’ avail himself of the protection 
provided for in the pawn ticket. I must hold, there- 
fore, in view of the case I have just referred to and 


“Z,. (1) (1920) 10 L.B.R. 292. 
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in view of what I think is the meaning of the 
sections of the Contract Act under review that he can. 
The application must therefore be allowed. 

As I have already stated the matter came before 
me by way of appeal. I am of opinion therefore 
that although this application is successful, the applicant 
ought not to receive his costs in this Court, The 
application must be allowed without costs in this 
Court but the respondent will pay to the applicant his 
cost in the two lower Courts. 


FULL BENCH (CRIMINAL). 


Before Sir Guy Rutledge, Kt., K.C., Clitef Justice, Mr. Justice Maung Ba and 
Mr. Justice Brown. 


U PO HLA 
Bs 
KO PO SHEIN.* 


Crimimal Procedure Code (Act V of 1898) ss. 423, 435, 439, 517, 518, 519, 520— 
Trial Court’s order for disposal of property on conviction or acquittal— 
Session Cour?’s and District Magistrate's powers to alter such order asa 

» Court of revision —* Court of appeal, revision" wider meaning of undey 
s.520—Appellate Court's and High Court’s respective powers of disposa} 
under ss. 423 and 439, 


Held, that in the case of an.acqiittal by the trial Court, the Sessions Tudge 
or District Magistrate <s a Court of revision has powir under s, 520 of the 
Criminal Procedure Code to inte fere with the order of the trial Cowt passed 
under s. 517, regarding the disposal of the propeity in respect of which the 
O fence was committed. ; 

In the case of a conviction by a first class Magistrate the District Magistarte 
has, in the absence of an appeal to the Sessions Court, power to interfere with 
an order passed under s. 517 of the Criminal Procedure Code, by the trial 
Court. fee 


Where there is an appeal or a case for revision, the Court of appeal and the 
High Court respectively have powers to pass ocders as to disposal of property: 
under ss. 423 and 429 respectively of the Criminal Procedure Code, So the 
words ‘‘Court of appeal, or révision” ia s,520 have a wider meaning and 


* Crim‘nal Reference No. 1 of 1929 against out of Criminal. Revision 
No. 6078 of 1928 from an order of the District Magistrate cf Pyapdén. 
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are not restricted to a Court to which either of the parties to the criminal case 
h2S appealed or could appeal, or has applied for revision. 

Empress v. Joggessur, 3 Cal. 379 ; Empress v. Nilambar,2 All. 276 ; King- 
Emperor v. Nga Po Chit, 1 Ran. 199; Queen-Empress v. Alumed, 9 Mad. 448— 
referred to aud approved. 

Maung Mra Tun v. Ma Kra Zoe Pru, 259—overruled. 

Emperor v. Debi Ram, 45 All. 623; In re Khema Rukhad. 42 Bom. 664— 
dissented from, 


1929, January 12, Mr. Justice Maung Ba made the 
following reference :— 


“In Criminal Regular Trial No. 79 of 1928 of the 
Subdivisional Magistrate of Kyaiklat, the accused Ma 
Su was convicted of an offence under section 406 of 
the Indian Penal Code, and the Magistrate further, 
under section 517 (1) of the Criminal Procedure Code, 
ordered the exhibit property, which consisted of 
certain loose diamonds, to be returned to the complain- 
ant, one Maung Po Shein. The property was seized 
from the possession of three persons, Ma Hla Pu, 
Maung Po Hla and Ma Ma Gale, and the two latter 
filed appeals against the order of the trying Magistrate. 
directing the return of the property to Maung Po 
Shein, before the District Magistrate under section 520 
of the Criminal Procedure Code. The District Magis- 
trate in his order has upheld the order of the trying 
Magistrate. Maung Po Hla has now applied to this 
Court for revision of the order of the District Magis- 
trate, and the question arises as to whether the District 
Magistrate had jurisdiction to pass the order complained 
of. The Subdivisional Magistrate was a first class 
Magistrate, and in the case of King-Emperor v. Nga 
Po Chit (1), it was held: by a Bench of this Court, 
that in the absence.of an appeal to the Sessions Court 
from a conviction by a first class Magistarte, the 
District Magistarte had jurisdiction as a Court of 
revision to interfere with an order passed by the trial 


(1) (1923) 1 Ran. 199. 
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Court under section 517 of the Criminal Procedure 
Code. On the other hand, in the case of Maung Mra 
Tun v. Ma Kra Zoe Pru (1), Das, J., has held that when 
the trial Court acquitted the accused ona charge of 
criminal misappropriation and passsed an order under 
section 517, Criminal Procedure Code, for the disposal 
of the exhibit property, the Sessions Judge had no 
jurisdiction to interfere with the order passed by the 
trial Court under section 517. These two decisions 
appear to be conflicting, and in order to dispose of 
the matter now before me I consider that the following 
questions should be referred to a Full Bench for 
decision :— . 

(1) Whether, in the case of an acquittal by the 
trial Court, the Sessions Judge or District Magistarte 
as a Court of revision has power under section 520, 
Criminal Procedure Code, to interfere with the orde; 
of the trial Court passed under section 517 of the 
Criminal Procedure Code, regarding the disposal of 
the property in respect of which the offence was 
committed. 

(2) Whether, in the case of a conviction by a 
first class Magistrate, the District Magistate has, in 
the absence of an appeal to the Sessions Court, power 
to interfere with an order passed under section 517, 
Criminal Procedure Code, by the trial Court.” 


RUTLEDGE, C.J., MAUNG Ba and BRown, JJ.—Two 
questions have been referred to us in this reference :— 
(i) ‘ Whether, in the case of an acquittal by the 

trial Court; the Sessions Judge or District 
‘Magistrate as a Court of revision has power 
under section 520, Criminial Procedure 
Code, to interfere with the order of the 
trial Court passed under section 517 of 

(1) (1928) 6 Ran. 259, 
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oe the Criminal Procedure Code, regarding 
UROMLA 4s - « thesdisposal of thepreperty.an respect of 

Ko Po which the offence was commited : and, 

oe (ii) “Whether, in the case of a conviction bya 
RUTLEDGE, first class Magistrate, the District Magistrate 
Maune Ba has; in the absence..of an appeal to the 
Brown, JJ. Sessions Court, power to interfere with an 


order passed under section 517, Criminal 
Procedure Code, by the trial Court.” 

There are two conflicting decisions of this Court 
bearing on this point. In*the*caseof dfaung Mra 
Tun v. Ma Kra Zoe Pru (1), the trial Court had 
acquitted an accused on a charge of criminal mis- 
appropriation of a pair of diamond nagats and ordered 
the nagats to be returned to the complainant. Das, 
J., held that, as the trial Court had. acquitted the 
accused, there could be no appeal to“the Sessions 
Court and, therefore, the Sessions Court had no 
jurisdiction to interfere with the order passed by the 
trial Court, nor had it any revisional power in the 
matter. 

The decision of a Bench of this Court in King- 
Emperor v. Nga Po Chit (2), does not appear to 
have been brought to the notice of the.learned Judge 
in Maung Mra Tun’s case. In that case Nga Po Chit 
had been convicted of criminal breach of trust in 
respect of three sewing machines by a first class 
Magistrate. Nga Po Chit did not appeal, but on 
application by the complainant the District Magistrate 
revised the order of the trial Magistrate as to the 
disposal of the sewing machines. It was held that the 

' District Magistrate had jurisdiction to pass the order, 
although there had been no appeal, and in any case 
no appeal would have lain to him. 


* 


(1) (1928) 6 Ran, 259, (2) (1923) 1 Ran. 1$9. 
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Section 520.of the Code of Criminal Procedure 
lays down that “any Court of appeal, confirmation, 
reference or revision may direct any order under 
section 517, section 518 or section 519 passed by a 
Court subordinate thereto, to be stayed pending 
consideration by the former Court, and may modify, 
alter or annul such order and make any further 
orders that may be just.” 

Sections 517, 518 and 519 deal with orders as to 
the disposal of property produced before«a:Criminal 
Court, or regarding which an offence appears to 
have been committed. “ 

_ The meaning of section 520 was considered by a 
Bench of the Bombay High Court in In re Khema 
Rukhad (i). In that case a first class Magistrate had 
acquitted certain accused who were charged with theft 
_ of cattle and had directed the cattle to be given back 
to the first accused. On application, the Sessions 
Judge had modified the order as to the disposal cf 
the cattle. It was held that the Court of Session 
was not a Court of Appeal within the meaning of 
section 520, as an appeal from an order of acquittal 


would have lain to the High Court, and-that-itewag” 


not a Court .of revision, as the Court of revision 
was also the High Court. 

This decision was followed by a single Judge of 
the High Court of; Allahabad in the case of Emperor 
v. Debi Ram aud another (2), and Das, J., followed 
these two rulings in Maung Mra Tun’s case. 

A different view of the law had, however, been 


taken by the High Court of Allahabad in the earlier 


case of Empress of India v. Nilambar Babu (3). 
Judgment in that case was delivered in 1879, when 





_ (1) (1918) 42 Pom. 664. (2) (1924) 46 All. 623, 
ares: “> (3) (1879) 2 All. 276, 
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the present Code, of Criminal Paocedure was not in 
force. It was held under the old Code that, when a 
Magistrate had discharged an accused person and 
passed orders as to the disposal of the property, the 
Sessions Judge was a Court of appeal, and that any 
one aggrieved by the order should have applied to 
him. This decision was followed by the High Court 
of Madras in the case of Queen-Emtress v. Ahmed 
(1). In that case the accused had been acquitted 
and Brandt, J., obseryed in his judgment :— 

oe = : it seems to me that the wording of the 
section is sufficient to show that the Sessions Court, as the Court 
to which appeals ordinarily. lie from tbe decisions of the first 
class Magistrate by whom this case was tried, had power to dis. 
pose of the question. ” 

The Calcutta High Court took a similar view of the 
law in the case of Empress v. Joggessur Mochi (2). 
The section corresponding to section 520 of the 
present Code and the Code then in force was section 


419, and Ainslie, J., remarked.— 


“The words ‘Court of appeal’ in that section are not 
necessarily limited to a Court befcre which an appeal is at the 
moment pending- It may very often happen, as in this case, that 
the question of thg,,propriety of an order under section 418 
for the disposal of any property produced before the Court may. 
in no way concern the convicted. person; and we think it 
unreasonable to put such a construction on section 419 as shall 
make the power of the Judge to modify, alter or annul a 
Magistrate’s order affecting one, contingent on the accident 
whether another person has or has not chosen to appeal. ’’ 


It appears, therefore that the narrow interpretation 
of the terms of section 520 adopted in the recent 
rulings of the High Courts} of Bombay and Allahabad 
is not the view that has been taken by the High 
Court of Madras and Calcutta, and that the decision 
of a Bench of this Court in Nga Po Chit case is 


(1) (1886) 9 Mad. 448. _ (2) (1878) 3 Cal. 379, 
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supported by previous..judicial decisions. We agree 
generally with the reasoning of the late May Oung, 
J., in Nga Po Chit’s case. We see nothing in the 
terms of section 520 of the Code justifying the view 
that the words “Court of appeal” in that section 
mean only a Court to which either of the parties to 
the criminal case has appealed or could appeal, 
Without this section when a party to a criminal case 
has appealed, the Court of appeal would have ample 
power to pass the necessary orders under section 
523 of the Code. Similarly, it seems to us that the 
words ‘‘ Court of revision”’ cannot be interpreted in 
the narrow sense suggested. The High Court, in 
dealing with cases in revision, has ample power under 
the provisions of section 439 to pass orders as to 
the disposal of property in cases which may come 
before it in revision ; and the provisions of section 
520 are unnecessary to give it this power. 

All first class Magistrates are subordinate to the 
District Magistrate of the District, and either the 
Sessions Judge or the District Magistrate can, under 
section 435, call for any proceedings of any inferior 
' Criminal Court in revision. The Sessions Judge and 
the District Magistrate are, therefore, both “ Courts 
of revision” with regard to the proceedings of a 
first class Magistrate within their territorial jurisdic- 
tion. Their jurisdiction is a concurrent one, as it is 
in the case of revisional powers generally, and it 
does not seem to us that their jurisdiction in the 
matter is in any way dependent on the question 
whether an appeal has been filed or could be filed 
against the original order of acquittal or conviction 
in the case concerned. | 

We, therefore, answer both the questions referred 
in the affirmative. . . 
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APPELLATE CIVIL. 


Before Mr, Justice Heald aml Mr. Justice Mya Bu. 


DAW OHN BWIN 
0. 
U BAH AND ANOTHER.* 
Surety’s liability—Civil Procedure Code (Act V.of 1908), s. 145—Surety’s 
registered bond offering immoveable property as security to Court —Suit on 

- bond, not necessary —Enforcentent of bond by sale of troperty. 

Where a surety has given a registered bond to a Court, offering his immove- 
able properties as security for his obligations under tke bond, it can be 
enforced under s. 145 of the Civil Procediré Code against the properties 
without bringing a regular suit. 

Betiv. Badan Singh, 45 All. 649 ;Subramanzan v. Raja of Ramnad, 41 Mad 
327—referred to. 


Tha Kin for the appellant. 
E Maung for the respondents. 


Heap and Mya Bu, JJ.—In Suit No. 9 of 1926 of 
the District Court of Pyapén the present respondents 
sued Ma Seik Kaung for possession of certain 
properties, including a mill, on the strength of a 
registered conveyance of the properties given to them 
by Ma Seik Kaung. 

In connection with that suit they applied for the 
appointment of a Receiver ofthe .properties, and it 
was ordered that Ma Seik Kaung should be allowed to 
remain in possession of the mill on payment of a rent 
of Rs. 1,000 a month and on giving security for 
Rs. 7,000. The present appellant accordingly executed 
a security bond for Rs. 7,000. Subsequently further 
security for Rs. 3,000 was demanded by the Court 
and-appellant executed a registered bond for Rs, 10,000 
in favour of the Judge of the Court giving certain 
immoveable properties. belonging to her as security 
for Ma Seik Kaung’s duly performing and satisfying 
‘any order which might be made against her: 





* Civil First Appeal No. !46 of 1928 from the order of the District Court of 
Pyapén in Civil Execution No. 45 of 1927. < : 
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Ma Seik Kaung failed to zpay the rent which she 
had undertaken to pay and for the payment of which 
appellant had stood surety, and after respondents 
had obtained a decree in the suit they applied to 
the Court for the recovery of the -atrears of rent 
from appellant «as surety under the provisions of 
section 145 (c) of the Code of Civil Procedure. 

The Court found that appellant was liable on the 
bond to the extent of Rs. 10,000 in respect of the 
arrears of rent payable by Ma Seik Kaung and held 
that respondents were entitled to Lring the properties, 
which she had given as security, to sale without 
filing a suit on the bond... 

Appellant contends in appeal that the lower Court 
was wrong in holding that the properties could be 
sold without a suit on the bond and she says that 
there was no personal liability under the bond. 

A reference to the terms of the bond shows that 
there is no basis for the latter of these grounds, and 
the only question which arises in the appeal is whether 
in a case where a surety has offered certain specified 
properties as security for her obligations under the 
bond, and where because those properties were 
immoveable properties it has been necessary to have 
the bond registered in order to make the security 
effective, the bond can be enforced against the 
properties. without bringing a regular suit. 

In form the bond in this case did not effect a 
mortgage of the properties although it was admittedly 
intended to do so. It was to the following effect: 
‘‘T, Ma On Bwin am hereby bound to the Judge of 
the District Court in the sum of Rs. 10,000 in the 
following circumstances. It has been ordered by the 
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Court that Ma. Seik Kaung shall be allowed to- 


continue. to work the rice-mill in suit on giving 
security and I have consented to be surety for Ma 
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Seik Kaung. for.the due performance and _ satisfaction 
of any order which may be made against her. Now 
the condition of the obligation of this bond is that 
if Ma Seik Kaung shall duly perform and satisfy any 
order which may be made against her then there 
shall be no obligation under this bond, but in case 
of any default by Ma Seik Kaung I shall pay to the 
Judge of the District Court Rs. 10,C0O or such sum 
as the said Judge shall order in or towards satis- 
faction of sucherder,” To that document is annexed 
a list of the properties which Ma On Bwin had in 
fact agreed to offer as security for her obligations 
under the bond, but there is no statement in the 


bond itself that those properties were offered as 


security or that they were mortgaged by Ma On 
Bwin. 

It is not however the case of either side that the 
document did not in fact effect a mortgage of the 
properties mentioned therein and we shall therefore 
deal with the matter on the assumption that there 
was such a mortgage. 

The question whether the remedy against immove- 
able property,,giyen as security under a_ registered 
bond can be enforced without recourse to a suit was 
considered in the case of Subramanian Cheltiar vy. 
Raja of Ramnad (1', where it was decided that such 
property can be sold by order of the Court without 
recourse to a suit. There isa similar decision in the 
case of Beti Mahalakshmi v. Badan Singh (2), and 
we see no reason to doubt that those decisions are 
in accordance with intention of the legislature 
embodied in section 145 of the Code. 

No question of the amount of the arrears of rent 


-has .been raised in the appeal and therefore we 


assume that the arrears amount to at least Rs. 10,000, 


(1) (1917) 41 Mad, 327, (2) (1923) 45 All. 649. 
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We are of opinion*ttatthe lower Court’s finding 
that the property could be brought to sale without a 
suit on the mortgage bond was correct and we 
dismiss the appeal with costs, advecate’s fee in this 
Court to be five gold mohurs. 


APPELLATE CRIMINAL. 


Before Mr. Justice Carr, 


NGA PO NGWE 
Ue 
KING-EMPEROR. * 


Penal Code (Act XLV of 1860), s. 227-—-Burma Criminal Law Amendment 
(Conditionally Released Prisoners) Act (Burma Act IIl of 1928).s.2—Facts 
to be proved for conviction under s. 227 of the Penal Code—Mode of proof 
Retrospective effect of Burima Act II of 1928. : 

Where a person is to be convicted under s. 227 of the Indian Penal Code 
for violation of the condi.ions of remission of punishment, it is necessary to 
prove (a) that the accysed person has been convicted and: sentenced and 
(6) has been granted a remission of punishment, (c) the conditions on which 
the remission was granted, ({d) the identity of the accused ‘e) the fact that the 
accused has committed a breach of a condition of the remission. 

The first three facts must be proved by documentary evidence, viz, a 
certified copy cf the judgment as regards conviction and sentence, a certified 
copy of the order of remission, and of the bond exec'ted by the accused, 
Oral evidence is inadmissible on these points The identity of the accused 
and the breach of conditions inay be established by oral evidence. 

Quaere: Whether s.2 of Birma Act ILI of 1928 has retrospective effect. 


Carr, J.—The respondent, Nga Po Ngwe, has been 
convicted under section 227 of the Penal Code of a 
breach of a condition of remission of punishment, 
and has been sentenced under that section and sec- 
tion 2 of Burma Act III of 1928 to nine months’ 
rigorous imprisonment. The unexpired portion of his 


* Cciminal Revision No. 878 of 1929 being 2 review of the order of the 
third Additional Magistrate of Taungdwingyi in Criminal Regular No. 164 
of 1928. 


355 


1929 
Daw ON 
Bwin 
Us 
U Ban. 
HEALD AND 
Mya Bu, JJ. 


1929 
Mar.12. 


356 


1929 


NGA Po 
NGWE 
uv 
KING- 


EMPEROR, 





CARR, J. 


INDIAN LAW REPORTS. { Vor. VIE 


original sentence’ was found to be four months and 
twenty-six days. 

In a case under section 227 of the Penal Code 
it is necessary to prove the following:— 

1. That the accused person has been convicted 
and sentenced. The conviction and its date and the 
sentence passed should, under Chapter V of the 
Evidence Act, be proved by documentary evidence, 
that is by the judgment in the case. The judgment 
being a public décument itemay, under section 65 (e) 
of the Evidence Act, be proved by a certified copy. 
But oral evidence to prove it is not admissible. 

2. That the accused person was granted a remission 
of punishment. This again must be proved by 
documentary evidence, that is by the order granting 
the remission. Here also a certified copy of the 
order is admissible, but no other form of secondary 
evidence. 

3. The conditions on which the remission was 
granted. This again is provable only as above, i.e., 
by a certified copy of the order of remission. The 
bond executed by the accused should also be put 
in, or a certified copy Of.it..., 

4. The fact that the accused is the person con- 
victed, sentenced and granted remission must be 
proved, and for this oral evidence is admissible. 

_ 5. The fact that the accused has committed a 
breach of a condition of the remission. This may 
also be proved’by oral evidence, but obviously no 
breach can be proved until the condition itself has 
been proved as set out in head 3 above. 

-'The trying magistrate has overlooked all the 
requirements of documentary evidence and allowed 
éverything to be proved by oral evidence. But as 
the accused admitted all the facts | think it would 
be hypercritical to interfere on this ground, though 
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properly the accused should not have been questioned 
at all until proper evidence, of the facts was on the 
record, 0 

A further point arises in the case. The alleged 
breach of condition was committed before Burma 
Act III of 1928 was passed. It..was contended by 
the accused that therefore he could not be sentenced 
under that Act but the Magistrate overruled that 
contention, though he gave no good reason for doing 
so. On the ordinary principles of Penal Legislation 
a penal provision does not have retrospective effect. 
The wording of section 2 of Burma Act III of 1928 
is somewhat peculiar. It reads :— 

“Whoever is convicted ct absconding in violation of a 
condition of a remission of punishment under section 227 of 
the Penal Code shall, in addition to the punishment prescribed 
by that section, be punished by the convicting magistrate with 


Yigorous imprisonment for a term which may extend to cne 
year.” 


This suggests that it is incumbent on the Magis- 
trate to add some term of imprisonment to that 
prescribed by section 227, though the length of the 
term to be added is within his discretion. This 
point, however, is not of importance in the present 
case. 

If the section were worded in the ordinary way 
that is, if it began ‘‘ Whoever absconds in violation 
of a condition’. . . .” I think there can be no 
doubt that it would not have retrospective effect, and 
that the additional sentence passed on the accused 
in this case was illegal. But the wording ‘ Whoever 
is convicted of absconding . .” makes it arguable 
that section 2 of Act III applies to anyone convicted 
before the Act came into force and not only to an 
offence committed after that date. Thisinterpretation, 
however, is so contrary to the accepted principles 
of penal legislation that I think it would be unsafe 
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to accept it on grounds no stronger than are to be 
found in the section. I am not prepared, therefore, 
to hold that the section has retrospective effect. 

I therefore reduce the sentence passed on Nga 
Po Ngwe to one of rigorous imprisonment for four 
months and twenty-six days. 


APPELLATE CRIMINAL. 


Before Mr. Justice Carr. 


NGA MYA 
v. 2s 
KING-EMPEROR.* 


Magistrate's powers to pass sentence—Enhanced punishment under s.2 of the 
Burma Criminal Law Amendment (Conditionally Released Prisoners) Act 
(Burma Act III of 1928)-—Fenal Code (Act XLV of 1860), s. 277—Enhanced 
punishment illegal, 1f beyond magistrate’s powers. 


S. 2 of Burma Act III of 1928 provides for enhanced punishment of rigorous 
in prisonment for a term which may extend to one year for absconding in 
violation of condition of remission of punishment. But it is illegal for a 
magistrate purporting to punish the accused under Ss. 227 of the Indian Penay 
Code and s. 2 of the Burma Act III of 1923 to pass a sentence in excess of that 
which he is empowered to pass. 


Cark,. .J.ocT.hesespondent Nga Mya has been 
convicted under section 227 of the Penal Code and 
sentenced under that section and section 2 of Burma 
Act IIf of 1928 to rigorous imprisonment for two 
years, eight months and six days. The Magistrate 
who passed this sentence has ordinary first class 
powers and the maximum term of imprisonment that 
he can impose for one offence is two years. The 
sentence is therefore illegal. There is nothing in 
either section 227 of the Penal Code or Burma Act 
III of 1928 to empower any Magistrate to pass a 


° - * Criminal Revision No. 863 of 1928 being a rev ew « f the order of the third 


’ Additional Magistrate of Taungdwingyi in Criminal Regular No. 159 of 1928, 
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sentence in excess of that which he is empowered 
under the Criminal.Procedure Code to pass. 

The conviction and sentence passed on Nga Mya 
are set aside and it is ordered that he be retried by 
a competent Magistrate. 

This case is similar to the same Magistrate’s 
Criminal Regular No. 164 of 1928 .1) in that oral evid- 
ence has wrongly becn admitted to prove the fact 
and particulars of the accused’s conviction and the 
fact and conditions of the grant of a remission of 
sentence. I have~explained in my order in Criminal 
Revision No. 878 of 1929 (1) which is a review of that 
case, the nature of the evidence required in cases 
under section 227, Indian Penal Code. The Magistrate 
who retries this case should see that proper evidence 
is produced. He should also in passing sentence, if 
the accused is convicted, take into consideration the 
imprisonment suffered by the accused under the 
sentence that is now set aside. 





APPELLATE CIVIL. 
Before Mr. Justice Maung Ba. 
MAUNG PE KYE 

. v. 
MA SHWE ZIN.* 


Ciz il Frocedure (Act V of 1908), O. 33, rr. 2, =,—Fauper’s application, strict 
conformit yto rules essential—Wrong valuation of su’ ject-n:atter —Rejeclion 
of application inevi‘ab'e-- Nodiscretion vested in Court—Fiesh application, 

A pauper in applying for permissioa to s1e asa pauper is reqvi-ed strictly 
to conform t> the provisions of O:der 33 of the Civi! Procedure Code. Hin his 
application he has rot calculated the couct-fee vale in accordance with the 
requirement- of Vourt Fees Act and O. 7, r. 1 of the Civil Procedure Code, he 
violates clus? (a of rul. 5of Order 33°) Under such circumstances the Court 

has no Giscretion and must reject the applications The applicant may file a 

fresh application, if in time. 


* Civil Revision No. 281 of 1928 f-om the order of the District Court of 


Basscin in Civil Miscellaneous Case No. 74 of 1928. ° 
(1) (1929) 7 Ran. 355. 
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in S.C. Das for the applicant. 
MAUNG PE 

ee N. N. Burjorjee for the respondent. 
Ms SHWE 

ZIN, 


Mauns Ba, J.—Appellant’s application for permis- 
sion to sue as a pauper was rejected by the District 
Judge of Bassein on the ground that the value for the 
purposes of court-fee had been wrongly calculated. 

Applicant claims the entire estate of deceased 
U Tha Ko. According to the schedule filed, the estate 
consists largely of paddy holdings. There can be no 
doubt that the values of such holdings should have 
been calcuated at five times the land revenue under 
clause V (b) of section 7 of the Court Fees Act. So 
the valuation in the application is incorrect. 

The question is whether such a wrong calculation 
offends clause (a) of rule 5 of Order 33 of the Code 
of Civil Procedure. A Court shall reject an application 
for permission to sue as a pauper where it is not 
framed in the manner prescribed by rule 2, That rule 
lays down that such applications shall contain the parti- 
culars required in regard to plaint in suits. Rule 1 of 
Order VII enumerates such particulars and one of them 
is a statement of the value of the subject-matter of the 
suit for the purposes of jurisdiction and court-fee so 
far as the case admits. Section 7 of Court Fees Act 
prescribes the mode of computing court-fee value, 
In the present case applicant has not calculated the 
court-fee valuein accordance with thatsecticn. When 
such a defect occurs in an application for leave to sue 

_as a pauper rule 5 of Order 33 leaves the Court ro 
discretion but it must reject the application. The 
District Court’s order wasjustified. Applicant appears 
to have still a right to present a fresh application. 

_ The present application for revision is. accordingly 
‘dismissed with costs two gold mohurs. 
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APPELLATE CIVIL. 


Before Sir Guy Rutleigz, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


MA SHOPJAMBI 1929 
v Mar. 18. 


MUBARAK ALI AND OTHERS.* 





Civil Procedure Code (Act V of 1908), O. 33—Examination of applicant — 
Scope of inquiry—Evidence and argument as to matters contained in O. 33, 
r. 5—Respondent’s risht to call evidence and to what it is limited—Rule7 


gives procedure does not restrict scope of inquiry or of argument. 

Under the provisions«f Order 33, Civil P-ocedure Code, a Court is competent 
to hear arguments as to whether on the face of a pauper’s application, he was 
or was not subject to any of the prohibitions specified in rule 5 of Order 33, and 
can also tike evidence regarding them. It is the respondent who is in a 
position to raise objections under r.ile 5 (c), (d) and fe’, and this he can only. 
do-by ex mining partics and witnesses The words in rule 7 “ and of the 
evidence \if any) taken by the Court as herein provided” mean that in an 
inguiry under: rile 7 evidence may be taken with regard to any of the five 
grounds mentioned inrule 5. Rule 7 gives the procedure to be followed inan 
inquiry itu paurerism anj is not a rule meant to restrict the sccpe of the 
inguiry or of the arganent. Otherwise the clauses of rule 5 would be 


nug .tovy. 
Sein Tun Aung tor the applicant. 
K. C. Bose for the respondents. 


In Civil Miscellaneous Case No. 88 of 1926 of the 
‘District Court of Akyab, petitioner applied for leave 
to sue as a pauper. The Court issued notice to the 
respondents who appeared and contested her appli- 
cation on the ground that her cause of action was 
time-barred and that she had made an agreement with 
others who thereby obtained an interest in the subject- 
matter, 

Petitioner’s claim was for recovery of her 
share of inheritance in the estate of her father 
who died in 1870. Her brother applied for and 
obtained letters of administration of the estate in 
1872. The administrator died in 1896 and his son 


; * Civil Revision No. 236 of 1927 from the order of the District Court-of 
Akyab in Civil Miscellaneous Case No. &8 cf 1926, 
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obtained letters of administration. He treatcd the 
property.of his father and of his grandfather as one. 
In 1898 petitioner and her sister applied to the Court: 
for their shares of inheritance. They were advised 
to file a suit. She did nothing till 1912 when she 
again applied to the Court for her share of inheritance 
in her father’s estate. Her application was dismissed 
and she was informed that her father’s estate had 
become her late brother’s estate. She waited for 
nearly twenty-nine years before making the present 
application. 

The learned District Judge after referring to the 
proceedings held that her cause of action arose in 
1870 or at the latest in 1897 and therefore her present 
application was time-barred. It was urged on her 
behalf that as the Court had not gone into the merits 
of her claim when the application’-was:- presented, 
under O 33, r. 4 of the Civil Procedure Code, it was 
precluded from doing so after issuing notice to the 
respondents, when the inquiry should be limited to 
the question of pauperism only. 

The learned District Judge beld that under 1ule 7 
the Court could hear arguments as to whether on the 
face of the application, ¢n applicant was or was not 
subject to any of the prohibitions specified in‘ riile’5. 
But unless evidence was taken, a Court could not 
decide under rule 5 (c) whether an applicant had 
fraudulently disposed of his property. It is the 
respondent who can raise objections under rule 5 
(c), (d) and (e), and this he can only.do.by examin- 
ing the parties and witnesses. The words in rule 7 
“and of the evidence (if any) taken by the Court as 
herein provided”? must mean that in an inquiry 
under rule 7 evidence may. be taken with regard to 
any of the five grounds mentioned in rule 5. Rule 7 
gives the procedure to be followed in an inquiry 
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into pauperism and is not a rule meant to restrict 

the scope of the inquiry or of the.argument....., To hold 

otherwise is to render the clauses of rule 5 nugatory. 
Petitioner applied to the High Court on revision. 


RUTLEDGE, C.J., and Brown, J.--This is a petition 
by way of revision from the order of the learned 
District Judge of Arakan, dismissing the petitioner’s 
application to sue as a pauper under Order XXXIII, 
rule 5 (d@) that her allegations do not show a cause of 
action inasmuch as the cause of action, if-any; has been 
long barred by limitation. 

The main objection urged is that the Court was 
not competent at the enquiry into her pauperism to 
go into the merits of her case and dismiss it. The 
learned trial Judge, we notice, has discussed in the 
first three pages of his judgment a number of cases, 
not a single one of which is reported in an authorized 
report. They are consequently of no assistance to 
us and have no binding force as authorities on the 
trial Court. . ; 

The decision of the several High Courts are by 
no means unanimous in respect of how far a Court 


may go in enquiring into the substance of -the-..cause- 


of action in applications to sue asa pauper. But the 
decision relied on on behalf of the petitioner in 
Jogendra Narayan Ray v. Durga Charan Guha 
Thakurta (1), is really against her. There a Bench of 
the Calcutta High Court held that it is open to the 
Court to consider not only the statements made in the 
plaint but also the statements made in his examination 
by the applicant before determining whether his alle- 
gations disclose a cause of action as laid down in Order 
XXXIII, rule 5, clause {d), but the Court cannot 
examine other witnesses for deciding the question of 
(1) (1918) 46 Cal. 651. 
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limitation or any other question than the pauperism 
of the applicant. 

It is not suggésted that any other witness has been 
examined here except the applicant herself. The 
Court has taken into consideration her examination 
as well as her petition which if admitted constitutes 
her plaint. The Court has also taken judicial notice 
of certain proceedings in Court in which the peti- 
tioner was a party and in which she made certain 
applications. Inso doing the Court’s action was, in 
our opinion, perfectly correct. 

The learned trial Judge has set out very clearly 
from the 5th page of his judgment beginning with 
the words ‘The first ground of objection is that 
the plaint discloses no subsisting cause of action and 
that applicant’s claim is barred by limitation ’’ down 
to the middle of the 7th page ending with the words 
‘‘and I do not think any such trust can be inferred 
from the circumstances of the present caSc’’ his 
reasons for holding that the petitioner’s present claim 
is on the face of it barred by limitation. We are in 
fullagreement with his finding and do not consider 


_it is necessary to add any further reasons. 


The application is dismissed with costs. 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge Kt., K.C., Citef Justice and Mr. Justice Brown. 


S.R. A.S. SIDAMBARAM’*NADAR AnD OTHERS 
v. 
D. R. MAGANLALL BROTHERS.* 


Transfer of Proferty Act (IV of 1882), s. 130—Actionable claim *’—Mode 
of assignment— Writing, not deposit , cssential—Debt ue how assignable— 
Authority to collect anid deposit of bills, not an assignment of debt. 
Transfers of an actionable claim, whether outright transfers, or by way 

of security, are governed by the provision of s. 130 of the Transfer of 

Property Act. 

Where a debtor by his letter to his creditor merely authorizes the 
creditor to draw the moneys that may be due to the debtor and declares that he 
has deposited with bis creditor the bills due as security, but does not assign 
the debt due then neither such letter no; the deposit with it of the bills create® 
any charge or lien on the debt. 

Mulraj Khatau v. Vishwanath 37 Bom. 198 (P.C.j)—followed. 


Hay for the appellants. 


Doctor for the respondents. 


RUTLEDGE, C.J., and Brown, J.—The respondents, 
D. R. Maganlall Brothers, carrying on business in 


partnership, by their partner, Maganlall Popetbhai, | 


filed a suit on the Original Side of this Court against 
one Maung Po Nyan, Abdul Gunny and four others. 
They claimed that Po Nyan had executed in their 
favour four promissory notes on which at the time of 
suit the sum of Rs, 11,285-13-0 was due. They further 
claimed that on the 23rd of June, 1927, Po Nyan had 
by a deed created in their favour a lien or first charge 
on all sums due by the Public Works Department 
to Po Nyan. 

In the suit as originally framed, Po Nyan and Abdul 
Gunny alone were the defendants, and Abdul Gunny 


* Civil First Appeal No. 257 of 1923 from the judgment of the Originar 
Side in Civil Regular No. 337 of 1927. 
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was joined on the groundthatsbe..had obtained an 
order of attachment before judgment on the moneys 
lying to the credit of Po Nyan in the Public Works 
Department. The other four defendants were added 
subsequently on the ground thatthey also had attached 
the same moneys. 

The plaintiffs asked for a decree for the amount 
due against the ist defendant, and for a declaration 
as against the other defendants that the plaintiffs had 
a first lien or charge on all*stitis“due~by the Public 
Works Department to the 1st defendant. 

The plaintiffs were given a decree in accordance 
with the prayer in the plaint by the trial Court. The 
present appeal against this decree has been filed only 
by the 4th, 5th and 6:h defendants, A. E. Nagoor 
Meera, N.N, Chettyar Firm and 8. R. 4.5, Sidambaram 
Nadir. 

The first ground in the memorandum of appeal 
is to the effect that the debts alleged to be due by 
Maung Po Nyan to the plaintifis have not been esta- 
blished ; but this ground has not been pressed before 
us. The promissory notes were produced and were 
sworn to by Maganlall PopetbhatandRa.Nyan has 
not denied executing them. 

We see no reason, therefore, for interfering with 
the decree for the paymient of money by Po Nyan. 
It has, however, strongly been urged before us that 
the declaration in favour of the respondents of the 
lien on the moneys in question was not justified. 

On this point it has been urged that the plaintiffs 
did not obtain the execution of the document on 
which they rely; that in any case they have not 
proved that it was executed before the attachment by 
Abdul Gunny ; and, finally, that, even if the document 


_ was executed, as alleged, no lien or charge has been 


established. 
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Each one of.these.contentiens has been disputed 
on behalf of the respondents, but we are of opinion 
that this appeal can be decided by a consideration of 
the third contention only. 

On the 17th of June, 1927, Po Nyan executcda 
power of attorney in favour of Maganlall Popetbhai, 
and on the 23rd of June he is alleged to have written 
the document on which the respondents chiefly rely. 
This document reads as follows :— 
; Rangoon, 23rd June, 1927> 
“Magantall Popetphai, Esq., 

No. 81 in 28th Street, 

Rangoon, 
Dear Sirs, 

With reference to the loans rcccived by me the undersigned 
on. pronotes hereunder menticued and marked ‘A’ 1 have 
deposited with you the Security Deposit receipts hereunder 
mentioned marked ‘ B’—as collateral security and authorize 
you to draw the same when the work is completed and for 
which I have executed a Power of Attorney in the name of 
Maganlall Popetbhai dated 17th June 1927 and recorded as 
No. 1381 of 1927 of the office of the Sub-Registrar of Rangoon 
and I hereby declare that I have given as security all Bills 
that I hive to draw from the Executive Eugineer Public Works 
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Department Rangoon in connection: with my contract for . 


construction of clerks quarters at Paukiaw now and in the 

future and also authorized Mr. Marganlall Popetbhai to draw 

the same Bills and crecit the same to my account with 

Popetbhai Dayabhai and Sons and DR. Magantlall Brothers 
of No. 81 in 28th Street Rangoon. 

Yours faithfully, 
‘Sd.) Po Nyan, 
_ 23-6-1927, 
No. 18, Obo Street, Kemmendine.” 


The Schedule “ A”, attached to the letter contains 
a list of five promissory.notes and the Schedule “B”, 
contains a list of three items, namely one chellan, 
one receipt and a deposit with the Executive 
Engineer, Rangooon Division. 
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It was held-sby their-tverdships of the Privy 
Council in the case of Mulraj Khatau v. Vishwanath 
Prabhuram Vaidya (1), that transfers of an action. 
able claim whether outright transfers, or by way of 
security, were governed by-the-provisions of section 
130 of the Transfer of Property Act. In that case a 
debtor held certain insurances on his life. He 
deposited the policy with regard to one of these 
insurances with the plaintiff in the case to secure 
moneys due by him to the plaintiff, “ata subsequently 
he executed a formal deed of assignment of this 
policy to the defendant. 

it was held that, in view of the provisions of 
section 130 of the Transfer of Property Act, the 
assignment to the plaintiff was of no effect in 
creating a charge. At page 210 of their judgment, 
their Lordships remark :— 

In the present case the respondent bases his claim on a 
deposit of the policy and not under “a written transfer, and 


claims that this creates a charge on the policy. The section 
specifically enacts that such a proceeding shall not have any 


’ such effect; such a charge can only be created by a written 


document. It follows that the respondent acquired no right 


whatever to the policy or its procééd$by™reason of the 


deposit. 

Under the definition given in section 3 of the 
Transfer of Property Act, ‘‘ actionable claim ”’ includes 
a claim to any debt other than a debt secured by 
mortgage of immoveable property, or by Hypelheeation 
or pledge of moveable property. 

In the present case the respondents claim a 
charge or lien. on the mecney due by the Public 
Works Department, that is to say, they claim a lien 
on an actionable claim, and the decision in Mulraj 


Khataw’s case is clearly to the effect that. such a 








(1) (1912) 37 Bom, 198." 
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charge or lien can only be effected by a written 
assignment under the provisions of section 130 of 
the Transfer of Property Act. 

We are unable to read the document on which 
the respondents rely in this case as being a document 
of such a nature. It is merely a letter by Po Nyan 
in which he authorizes not the respondents but 
Maganlall Popetbhai, one of the respondents, to draw 
the moneys that may be due to him from the Public 
Works Department, and declares that he has deposited 
with him certain securities. Mr. Maganlall Popetbhai 
is authorized to credit the sums.-he draws with 
Popetbhai Dayabhai and Sons and with the defend- 
ants. But the document clearly does not assign the 
debt due to Po Nyan to the réspondents, Maganlall 
Brothers, and the Privy Council case already cited 
is clear authority for holding that the deposit of the 
document creates no charge or lien at all on the 
debts. The letter in effect makes Maganlall Popetbhai 
solely responsible for the recovery of these debts, 
but it does not assign the debts to him or to anyone: 

We have been referred on behalf of the respond- 
ents to a number of English cases, but it was 
remarked by their Lordships of the Privy Council in 
Mulraj Khataw’s case that in India Courts are’ bound 
_by the provisions of section 130 of the Transfer of 
Property Act. Towards the conclusion of their judg- 
ment, their Lordships observe :— . 

“©The decision of the Court below. was therefore erroneous. 
The error arose from the learned Judges not having appre... 
ciated that the positive language of the section precluded the 
application in ‘India of the principles of English law on w hich 
ey based their decision.”’ : 
"For these reasons we are de opinion that the. re- 
spondents- did. not establish-that- they had “any, peeee 
or lien on the debts i in question: | hae 
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We, therefore, modify the decree of the trial 
Court by deletingtherefrom”the “declaration of a lien 
or charge in favour of the respondents. : 

The appellants are entitled to their costs in this 
appeal. In the trial Court, the Ist defendant, Po 
Nyan, will pay the plaintiffs’ costs, and for the rest 
the parties will bear their own costs. 


APPELLATE CRIMINAL. 


Before Mr. Justice Maung Ba. 


MOHAMED HAYET MULLA 
ws 
KING-EMPEROR.* 


Criminal Procedure Code (Act V of 1898), ss. 367, 531,537—Magistrate's 
omission to sign judgment, mere irregularity curable under s, 537-~Place 
of trial, error as to—No failure of justice, error immaterial, 

An omission to sign and date a judgment by a Magistrate in open Court 
at the time of pronouncing it as required by s. 367 of the Criminal Procedure 
Code, amounts to a mere irregularity curable by s. 537, ; 

Emteror v. Ram Sukh, 47 Al. 28i—followed. 

Tilak Vv. Baisagomoff, 23 Cal. 502—re/er red to. 

Bandanuv. Emperor, 27 Mad. 257 ; Queen-Empress v. Hargobind, 14 Al. 
242—dissented from. : 


Whiere there is no failure of justice owing to an error as to place of trial 
the irregularity does not vitiate the trial. 


Rauf for the appellant. 


MaunGc Ba, J.—Appellant aged 64 appeals from 
a sentence of four years’ rigorous imprisonment on 
three charges of cheating in the last case tried by 
the late U Po Nu as Additional District Magistrate, 
Rangoon. 

The first legal objection taken is that the sentence 
is illegal as there is no judgment signed by the 
learned Magistrate. Onthe record thereis a judgment 
prepared by the late U Po Nu. From the affidavits of 
es Criminal Appeal No. 117 of 1929 from the order of the District “Magistrate 
of Rangoon in Criminal Regular Trial No, 133 of 1927. 
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this two clerks, Maung.Tha.Tun and Maung Ba Sein, it 
would appear that that judgment consists of 12 para- 
graphs, out of which paragraphs 1 to 3 were written 
by Tha Tun at U Po Nu’s dictation, paragraghs 4, 
5,6 and 7 were.typed by U Po Nu himself, and the 
remaining 5 paragraphs were written by Maung Ba 
Sein at U Po Nu’s dictation ; that the corrections in 
the judgment were made by U Po Nu himself ; that 
that judgment was pronounced in open Court and the 
-accused sentenced to four years’ rigorous imprisonment 
-on the evening of the 22nd December 1928; that 


U Po Na then handed that judgment to his Bench. 


Clerk Maung Tha Tun to be fair typed; and that 
‘unfortunately U Po Nu died before he could sign the 
fair copy. 

The appellant’s learnec advocate relied upon the 
case of Queen-Empress v. Hargobind Singh and 
others (1). In that case Hargobind and two others 
were iried for murder, found guilty and sentenced 
to death. The sentence was passed first and the 
judgment written afterwards. The sentence was held 
to be illegal, and the learned Judges observe :— 

‘The requirements of sections 366 and 367 are no mere 
matters of form. The provisions of those sections are based 
wipon good and substantial grounds of public policy, and whether 
they are or not, Sessions Judges must obey them and not bea 
law to themselves. 

Any Judge at the conclusion of the evidence in a case, 
‘some of which may be not quite distinct in his mind owing to 
‘the length of the trial, might pass sentence on a prisoner and 
find it impossible afterwards hones‘ly to. put on paper good 
‘reasons for having convicted him, or, on the other hand, might 
direct that the accused be set at liberty and find it"impcssible 
afterwards honestly to put on paper good reasons for the 
acquittal. The law wisely requires that the reasons for the 
decision shall accompany the decision, and shall not be left to 
‘be subsequently inserted or recorded.’’ 





(1) (1892) 14 All. 242, p. 272, 
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Madras High Court in the case of Bandanu Moka 
and others v. Emperor (1). There too the Sessions. 
Judge passed sentences on the accused persons and. 
wrote the judgment some days afterwards. ‘The 
learned Judges held that this was a violation of. 
sections 366 and 367 of the Code of Criminal. 
Procedure and was more than an irregularity, and. 
that it was a defect which vitiated the convictions 
and sentences. But a Bench of the Calcutta High 
Court in Tilak Chandra Sarkar & Others v. Baisagomoff’ 
(2), held a contrary view. The learned Judges held 
that the omission of the Magistrate in recording a 
judgment before pronouncing his sentence was an, 
omission or irregularity which fell within the purview 
of section 537 of the Code, and so the sentence 
itself, by reason of this irregularity, was not an illegal. 
sentence so as to render the trial nugatory. 
 Sub-section (4) of section 366 reads: “ Nothing: 
in this section shall be construed to limit in any way: 
the extent of the provisions of section 537,’’ I am, 
inclined to think that, though it is desirable that 
Magistrates should obey the express _provisions of 
the law, yet the omission to write a judgment before. 
pronouncing a sentence should not necessarily vitiate- 
the trial, unless such omission has in fact occasioned 
a failure of justice. In the present case it cannot 


“be said that there was no written judgment at all, 


The learnedMagistrate might have signed the 
judgment already prepared, though it looked untidy 
and might append a fair copy of it later. It is true 
that section 367 says that a judgment shall be dated: 
and signed by the presiding officer in open Court at 
the time of pronouncing it. In my opinion the 


- omission to sign the. judgment amounts toa mere 


(1) (1904) 27, Mad. 257. ‘mame (29° (1896): 23° Cal: 502: 
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irregularity curable by section 537. In Emperor v. 
Ram Sukh (1), Mukerji, J. ‘tteld-sach a view. There 
a Magistrate wrote a judgment with his own hand 
but forgot to sign and date it, and it was held that 
‘this did not amount fo more than an irregularity, 
such as would be cured by section 537. 

1 now come to the second legal objection with 
regard to the jurisdiction of the Court. Three 
-charges were framed against the appellant; firstly 
that he cheated Dudumia at Mudén in the Amherst 
‘District by dishonestly inducing him to deliver 
-Rs. 143, secondly that he cheated Maung Tun Gyaw at 
“‘Taloktaw in the Hanthawaddy District by dishonestly 
‘inducing him to deliver Rs. 11; and thirdly that he 
‘cheated Hakim Khan at Thanatpin in the Pegu 
‘District by dishonestly inducing him to deliver 
Rs. 10-10-0. Section 177 lays down that every offence 
‘shall ordinarily be inquired into and tried by a 
‘Court within the local limits of whose jurisdiction 
“it was committed. In the present case the alleged 
“cheating was committed in the Pegu, Hanthawaddy 
‘and Amherst Districts and the trial took place in 
‘Rangoon. The question is whether the irregularity 
“has vitiated the trial. Section 531 provides that no 
‘finding, sentence or order of any Criminal Court 
‘shall be set aside merely on the ground that the 
‘inquiry, trial or other proceeding in. the course of 
which it was arrived at or passed, took-place in a 
wrong sessions division, district, subdivision Or other 
local area, unless it appears that such error has in 
fact occasioned a failure of justice. In ‘my opinion 
there has been no failure of justice by this error 
relating to territorial jurisdiction. 

On the facts his Lordship: held ‘that the changes 
failed and so acquitted the accused.. Po ee 
ny ~ (1) (1925) 47 All. 284. — 
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FULL BENCH (CIVIL.) 


Before Sir Guy Rutledge, K!., K.C., Chief Justice, Mr. Justice Heald, 
Mr. Justice Maung Ba, Mr. Justice Mya Bu and Mr. Justice Brown. 


U PO U AND ANOTHER 


v. 
MA TOK GYI.* 


Buddhist Law—Gift of joint property by husband alone—Effect of ‘such gift: 
if made without the consent of the wife. 


Held, that a deed of gift executed by a Burmese Buddhist husband without: 
his wife's consent of part of the joint property of the marriage is wholly. void" 
and conveys no title to the donee in respect of the pEDpenty which; it. purports. 
tO convey. 


Ma Paing v. Maung Shwe Hpaw, 5 Ran. 296, 478—followed. 


Ma Shwe U v. Ma Kyu,3 L.B.R. 66—dissented from. 
Manukye, VIIl, 3—referred to, 


Ganguli for the appellants. 


Thein Maung for the respondent. 


In Civil First Appeal No. 13 of 1928, a Division 
Bench of the High Court sitting at Mandalay enter-. 
taining doubts on the correctness of the ruling im 
Ma Paing v. Maung Shwe Phaw reported at 5 
Ran- 478, made a reference to the Fuil Bench. in. 
the following terms. 


PRATT, J.—Plaintiff Ma Tok Gyi sued her husband 
U Po O, Myothugyi of Ménywa, and Ma Ngwe Shin: 
for cancellation of two deeds of gift of landed pro-. 
perty by the ist defendant in favour of thé’ 2nd,, 


-and was granted a decree. 


The defence was that there hod been a divorce- 
between plaintiff and ist defendant, that the suit. 


* Civil Reference No. 1 of 1929 arising out of Civil First Appeal No. 13: 
of 1928 (at Mandalay) from. the. judgnmient of the District Court, Lower: 
Chindwin in Civil Regular No. 1 of 1928. 
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was not maintainable in its present form and should 
have been for paftition. : 

The District Court held that there had been no 
divorce. 

It is perfectly clear that there was. no formal 
diverce, and having regard to the social position of 
the parties it is obvious that a divorce would have 
been effected with some formality in the presence of 
witnesses. We are also satisfied that there has been 
no desertion which would operate automatically asa 
divorce. - 

It is true that ist defendant entered into an 
intrigue with the 2nd and ended by living with her 
in a separate house some twelve years ago ; but it is 
admitted by him that the income of the joint property 
was shared by him with plaintiff and the revenue on 
the land paid by each in turn in alternate years, 

Defendant used to visit his wife’s house each year 
on the occasion of the annual pagoda festival and 
stay there some four days. He kept his gun, his 
official dah, and his appointment orders in his wife’s 
house. 

The fact that his wife did not speak to him from 
the time he left her house to live with 2nd defendant 
only means that she was incensed with him. It 
cannot constitute desertion by the husband. It is 
also admitted that she occasionally sent him food and 
it is clear that they must have communicated, if not by 
word of mouth, through a 3rd person or otherwise. 

In the written statement there is no mention of 
desertion but 1st defendant alleged a divorce by 
mutual consent twelve years or so ago. 

_ The conditions laid down in Ma Nyun and Ma 
Saw. Aye v. Maung San Thein and U Shwe So (1), as 


(1) (1927) 5 Rin.-537. 
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requisite for a divorce by desertion and lapse of time 
have obviously no?’ been fulfilled. 

The property covered by the deed of gift is joint 
and the interest of the ist defendant therein is not 
determinate. 

It is contended, however, on behalf of the defend- 
ant-appellants. that the deeds are valid at least to 
the extent of the first defendant's. interest in the 
property covered thereby and should not be set 
aside.. Reliance is placed upon the Full Bench 
ruling of Lower Burma Chief Court in Ma Shwe 
U v. Ma. Kyu (1) which lays down categorically 


‘that a sale.by a Burmese Buddhist of the huapason 
‘property of himself and his wife made without her 


consent constitutes a valid transfer of his share and 
interest in the property sold. a 

If this ruling remains sound law then it is good 
authority for the proposition that a- gift of joint 


property would be valid to the extent of the donor’s 


interest. 

. “In the Peioy Council | case at Ma rns v. 
Ma Than (2), it was observed (at page 178) that in 
the Burmese social and legal system the wife is, to 
all intents and ptirposes a partrer. 

- “In Ma Paing v. Maung Shwe Paw ‘(3), a Full 
Bench of this Court; the doctrine of ‘partnership as 


extended to a Burmese husband and ‘wife was 
‘definitely formulated.- It was held that*husband and. 


wife are partners and all-the property of the marriage, 
whether payin or Tettetpwa, is partnership property. 


Tt was further held that when the interest of a 


Burmese Buddhist ‘husband in property which was 


‘either payin brought: by him to the marriage or was 


jointly acquired lettetpwa; is during the subsistence 


(1) 1905) 3 L.B.R. 66... | (2) (1927) 5 Ran, 175. 
(3) (1927) 5 Ran. 296. 
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of the marriage sold in execution of a decree fora 
debt incurred by him in a business carried on by 
‘him while he was living with his wife, the buyer of 
that interest does not acquire the right to have the 
property partitioned and to obtain possession of part 
-of the property as representing the husband’s interest 
in it. ; 

“Jt was held also that Tee is a presumption that 
-a suit brought against either of the partners is a 
‘suit against the partnership, and that in such a suit 
a partner, who is not joined as a party is repre- 
‘sented by the partner who is joined asa party; and 
a decree against either partner can ordinarily be 
executed against any partnership property, provided 
the decree was obtained against that spouse as 
‘representing the partnership. 

“The ruling in Ma Shwe U v. Ma Kyu () was 
not expressly dissented from. 

“Tf the position remained where it was left = tise 
Full Bench ruling, there would be no difficulty in 
cholding that the gifts are good to the extent of the 
-donor’s interest in the property, subject to the reser- 
vation that the donee could not claim partition, or 
‘possession during the subsistence of the. marriage 
‘between U Po U and Ma Tok Gyi. It is common 
‘ground that the property covered by the gift-was 
joint being partly acquired by inheritance and partly 
‘by. joint effort of the partners. 

“Although the. parties to a marriage are neues 
it-is obvious that the partnership is not an ordinary 
‘one and that the law of.partnership can only be 
-applied with limitations. 

‘Under partnership law an assignment by a partner 
of his share’ without the consent of the other partners 


(1) (1908) 3 L.BAR. 66. 


377 


1929 


U POU 
Vv. 
Ma ToK 
GYI, 


PratT,; J. 


378 


1929 
U Pot 


uv. 
Ma Tox 
GY. 


_ Pratt, J. 


INDIAN LAW REPORTS. [ VoL. VIE 


is not wholly in-operative. It entitled the assignee 
to receive the ’share of profrts*to-which the assigning. 
partner would otherwise be entitled, and, in case of 
dissolution of partnership, the share of the partner- 
ship assets to which the assigning partner is entitled. 
(Lindley on Partnership, ‘VIII’ edtion, pp. 423—8.) 
A partner in a mine, which is regarded as real. 
property, is at liberty to dispose of his interest. 
without reference to his co-owners. In the present. 
instance therefore the donee whilst having no claim. 
against the wife during ‘the’ ‘subsistence of the 
marriage with respect to the partnership property 
might conceivably be entitled to claim the income 
of his interest in the property from donee.”’ 

In Ma Paing v, Maung Shwe Hpaw (1), howevets- 
in applying the Full Bench ruling on_the reference 
the Bench held that the Sale of the husband’s inter-- 
est in the joint property was void and set it aside. 

It seems to me the correctness of this conclusion: 
is open to grave doubt, but, if it is correct, it would 
seem to follow that a gift of joint property by a. 
husband or wife without the other’s consent would. 
be void as held by the District Court. I considet 
the point is one which shouldbe determined by a 
Full Bench. 

I would therefore refer to a Full Bench the: 
question whether a deed of gift executed by a 
husband, without his wife’s consent with reference 
to lands forming part of the joint property of the 
marriage is valid to the extent of his interest in the: 
property or is wholly void. 


_. Orrer, J.—I concur; and I would observe that a: 


sale of a. share in partnership property may be subject. 


to considerations different from those applicable to 


~ (1):.927).5 Ran. 478, 
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the facts in the present case. I would further point 
out that the law relating to a sale of such a share 
appears to be the same. in India as it is in England. 
See Juggut Chunder Dutt v. Rada Nath Dhur (1). 


The matter came up in due course for hearing. 


before a Full Bench with the result reported below. 


Maunc Ba, J.—The following question has beer 


referred to a Full Bench :— 


“ Whether a deed of gift executed by a husband without: 


his wife’s consent with reference to lands forming part of the 


joint property of the marriage is valid to the extent of his interest 


in the property or is wholly void ?”’ 
This reference arose out of a suit brought by a 
Burmese Buddhist wife against her husband for the 


cancellation of two deeds of gift whereby the latter 


had given away valuable lands forming part cf their 
joint property to a servant girl who had become his 
“lesser wife.” The old gentlemen is Myothugyi at. 
Ménywa and the recipient of double decorations, 
K.LH. and A.T.M. He is now 77 while his wife is. 
82 and they have been married nearly 60 years. 
The girl was the daughter of their syce and was 
employed in the house as a cook. Some three years 
ago improper intimacy between her and the old thugyi 
started and the thugyi’s wife drove her out of the 
house. That measure failed to stop the intrigue. 
The thugyi bought a small house and went and 
lived there with the girl and some time later made 
these gifts to her. 

The suit was decreed and it has been contended 
that at least the gifts should be held good to the 
extent of the old fhugyi’s share and interest. The 
ruling in Ma Shwe U v. Ma Kyu (2), if it can be 
considered a still good law would support that 


(1) (1884) 10 Cal..669, - ~ . (2) (1905) 3 L.B.R. 66. 
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argument. There it was held though a Burman 
Buddhist" «husband: -canmet sell or alienate the 
knapazon of himself and his wife without her consent 
or against her will, yet such a sale constitutes a valid 
transfer of his share and interest in the property. 
The ruling means that the share of the husband or 
wife is partible even during the subsistence of marriage 
and is therefore saleable in execution of a decree. 
This view was dissented from in the later case of 


-Ma Paing v. Maung Shwe Hpaw (1), where it was held 


that the share“6f a Burmese Buddhist husband or 
wife is impartible and indeterminate so long ag 
marriage subsists and is therefore not saleable in 
execution of a decree. This decision was based upon 
the principles previously laid down in the Full Bench 
‘case of Ma Paing v. Maung Shwe Hpaw (2), where it 
was held that at Burmese Buddhist law a Burmese 
Buddhist husband and wife are partners and all the 
property of the marriage, whether payin or lettetpwa, 
is partnership property, that neither partner is entitled 
to separate possession of any share of the partnership 
property or of the profits of the partnership until the 
partnership is dissolved by the death of cne partner 
or by divorce. ** 

The learned Judge who made the Reference was 
however of opinion that the ruling in Ala Shwe Uv. 
Ma Kyu (3) had not been expressly dissented from by 
the Full Bench and that the correctness of the decision 
in the later case of Ma Paingv. Maung-Shwe Hpaw (1), 
was open to grave doubt. With great respect to that 
learned Judge I venture to think that the Full Bench 
has overruled the ruling in Ma Shwe U's case (3). 
Heald, J., made a reference to that Full Bench be- 
cause he considered the ruling in Ma Shwe U (3) to 





(1). (1927) 5 Ran. 478. (2) (1927) 5 Ran, 296. 
(3) (1905) 3 L.B.R. 65. 


Vou. VII] RANGOON SERIES. - 


be incorrect. In the course of his order of reference 
he observed ‘Most of the cases mentioned above 
were considered by Full Bench of the Chief Court 
in the case of Ma Shwe U v. Ma Kyu (1) where it was 
held that a Burmese Buddhist husband cannot sell 
or alicnate the Anapazon (lettepwa) property of 
himself and his wife without the consent of the wife, 
express or implied, or against her will, but that a 
sale by a Burmese Buddhist husband of such property 
without the consent of his wife constitutes a valid 
sale of his share and interest in the property sold. 
These two findings seem to be inconsistent and with 
all respect I venture to suggest that the latter part 
of this decision was mistaken. ”’ 

In my judgment in the Full Bench case it is true 
that I did not quote Ma Shwe U's case (1), but I 
quoted an-earlier case, viz., Mautig Fo Seinv. Ma Pwa 
(2) which had enunciated a similar principle. In the: 
course of my judgment I observed : “ Where one of 


a Buddhist couple dealt with joint property singly, 


it has been held that, in the absence of express. or 


implied consent of the other party the alienation is. 


not wholly veid but is still valid so far as the 
alienator’s share is concerned. Such a decision is to 
be found in Maung Po Sein y. Ma Pwa decided by the 
learned Judicial Commissioner of Lower Burma in 
1897. *.* * *. That property is /ettetpwa, and he 
has not been. able to cite any authority from any of 
the Dhammathats for that view. He has evidently 


overlooked the main principle of Burmese Buddhist. 


law that while marriage subsists neither husband nor 
wife is entitled to alienate or claim separate possession. 
of any property of the marriage”. I have also observed 
“Tf either the husband or wile, can dispose of -his or. 


her share without the consent of the other, it will no. 
(1) (1905) 3 LBR. 66. ie ay (1817) Printed Judgments 403-—~ ¥ 
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doubt undermine, the foundation, pon which jomat pro- 
perty system of a Buddhist couple has grown up” 
Chari, J., in the course of his judgment sisereed : 
aad big setlied law that no partner can alienate even 
bis own interest in any individual partnership pro- 
perty. This follows from the liability of the whole of 
the partnership property for the partnership debts. 
Similarly, in the case of a Burmese Buddhist cc-uple it 
is not open to either the husband or the wife to alienate 
his or her own-interest insany-,particular property. 
To allow him or her to do so will be to throw the 


-burden of the joint debts on to the party who has 
not disposed of his interest. ’’ 


I think the above extracts would sufficiently show 


‘that the previous law in Ma Shwe U’s case (1) that 
-a Burmese Buddhist husband ‘or -wife can alienate 
this or her interest in their joint property without 
‘the consent of the other has, as a matter of fact, been 


overruled. This may dispose of the Reference, 
However, I should like to note that the partnership 
under Burmese Buddhist law is not exactly the same 


as an ordinary partnership founded upon contract. 


In the case of an ordinary partnership, the assignment 


of a partner’s share without the consent of other 


partners brings aboutimmediate dissolution. It cannot 


for a moment be conceded that such a consequence 


must follow if a Burmese Buddhist husband or wife 


without the consent of the other assigns his or her 


share in joint property. The partnership under 
Burmese Buddhist law terminates only on the death 
of a partner or on divorce. Again, under ordinary 
partnership law the assignment is not wholly inopera- 
tive but when dissolution results upon assignment 
without consent the assignee has a right to sue not 
as a eoladla but as an assignee for an account and 

(1)(1908)3 LBR.66 0 = 
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also for a distributive share. It has therefore been 
urged that in the case of a partnership tinder Buddhist 
Jaw why should not such a right be suspended till 
dissolution takes place and why should not the 
assignment be held good for that purpose. In my 
opinion it would be extremely dangerous and also 
against public policy to make such a concession. 
There would be great tempiation to the third party to 
‘try and bring about death or divorce as the case might 
be. Besides, the assignment of such a nature.appears 
to be obnoxious to the provision” of clause (b) of 
section 6 of the Transfer of Property Act, which says 
that the chance of an heir apparent succeeding to an 
estate, the chance of a relation obtaining a legacy on 
the death of a kinsman or any other mere possibility 
-of a like nature cannot be transferred. -- 

For these reasons my answer to the question 
Yeferred will be: 


A deed of gift executed by a Burmese Buddhist 


-husband without his wife’s consent with reference to 
Jands forming part of the joint property of the 
‘Marriage is wholly void. 


RUTLEDGE, C.J.—I would like to add one thing 
to the judgment of my brother Maung Ba with which 
I am in full agreement, so that it may not be misinter- 
preted to require in all cases the consent of the other 
party in express terms to be proved. As was observed 
in Ma Paing v. Maung Shwe Hpaw (1)-: “ The partner- 
ship assets are liable in respect of all partnership 
debts and either partner can bind his co-partner in 
respect of any contract or agreement necessary for or 


usually done in connection with such a partnership. ”” 


In the transactions before us it cannot be suggested 


that Shey were in the interest of the partnership. 


(1) 1927) 5 Ran. at p. 334, 
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I agree that the case cf Ma Shwe U v. Ma Kyu: 
(1), has in’ fatt“béen overruled by Ma Paing’s case 
abovementioned. 


HEALD, J.—I_ am of opinion that on the basis of: 
the decision of the Full Bench in in Ma Paing’s case- 
(2), we are bound to hold that the gift in this case, 
which was gift of property of the marriage made by 
the husband to a “lesser wife’? or mistress without: 
the consent, and against the will of the wife was- 
invalid. sects 

. It must be admitted that this decision is not in 
accordance with a passage in Book VIII, section 3 of 
Manugye. That passage says: “If ‘the husband: 
without the knowledge of his wife make a gift of 
property which,.belongs to both husband and wife, 
and the person to whom the property is given be © 
not a wife or a lesser wife or a bought woman or 
a mistress, the person who receives the gift shall 
keep it according as it was given. The wife shalk 
not say “Itis the property of both. _ I-did’ not know 
cf the gift”. The reason for. this rule “is: that the: 
husband is lord of the wife. But ifthe gift is given 
with the inter#t#6 of making the person to whom..it 
is given a lesser wife, a bought woman, or a mistressr 
then when the wife comes. to know of the gift, if in 
fact it was made without the wifée’s knowledge, one 
half of the property given shall be restored to the 
wife. As. for the other half, it 1s the share belonging 
to the husband. If the gift is a gift of property 
which the wife brought to the srateiaed. tere is n@ 
right to give in any case whatever. The-wife must 
have the whole of such. property, because she has to 
bear the debts which: she brought to the marriage. 
But if the property. which is ‘given. ‘is property which 
—"(4) (1905) 3 LB.R. 66. Q) (1927) 5 Ran. at p. 334. 
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the husband brought..to.the.marriage, the person to 
whom the property is given shall have the property 
according as it is given. The wife shall not have 
the right to say “I did not know of the gift”’ 
because the husband has to pay the debts which he 
brought to the marriage. Ifa wife make a gift to a 
person, even a person who is not her paramour, 
without her husband’s knowledge she shall have no 
right to make the gift without her husband’s knowl- 
edge. This is said-efsproperty which belongs equally 
to both. If the case arise between a married couple 
who have been married before, and the wife without 
the husband’s knowledge give property, which she 
brought to the marriage, to a person who is not her 
paramour, let her have the right to give it and let 
the husband not“take it back. As for the penalty 
for a wife’s giving without her husband’s knowledge 
and without telling him, let the husband have the 
right to punish the wife. But even if the property 
given is property brought to the marriage by the 
wife, if the gift be to a paramour or to a person 
whom the husband suspects, let the wife not say “‘It 
is property which I. brought to the marriage’’. Since 
it is property given without the knowledge of the 
husband, the wife has no right to give it. Let the 
husband get it all back. 

It seems clear that the rules given in that passage 
belong toa period before the rights of husband and 
wife in the property which the other brought to the 
marriage were recognised, and since the section of 
Manugye in which those rules appear contains also 
rules for gifts of wives and children into slavery, and 
gifts for lust, which apparently were not reprobated 
- if the women to whom they were given were below 
the age of puberty or over the age for childbearing, 
it is clearly archaic and cannot be regarded as 
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having force in,,the present state of civilisation. The 
adoption of the rules contained in that section 
regarding gifts by a husband would clearly defeat 
what we regard as a basic principle of the Burmese 
Buddhist law, namely that the property of the 
marriage of a Burmese Buddhist couple is impartible 
except on death or divorce, since it would enable aq 
husband by means of a gift of all the property of 
the marriage to his mistress to effect what was in 
fact a partition»ef the property as against his wife. 
Our judgment in Ma Paing’s case was an attempt to 
lay down the general principles of Burmese Buddhist 
law as to the ownership of property by a Burmese 
husband and wife now in force and although there 
may be difficulty in applying that law to perticular 
cases, ¢.g., to the cases”of:a-fine inflicted on a 
husband for a criminal offence or damages given 
against a husband for a tort, or a husband’s gambling 
losses, or to cases where there are several wives, I 
see no difficulty in its application to the present 
case, and I have no hesitation in holding that the 
gift in this case should be regarded as invalid, 
Buddhist law does not..of..course apply to gifts as 
such, since gifts, as such, are not matters regarding 
succession, inheritance marriage or caste or any 
religious usage or institution, and the particular gift 
in this case is certainly not sucha matter. Itis not 
the gift as such that is invalid. Its invalidity consists 
in the fact that the subject- matter of the gift is 
something that the giver had no power to give. The 
defect is not in the gift itself but in the capacity or 
title of the giver. We have held that a husband has 
no power to alienate property which is property of 


-the marriage, without the wife’s consent, express or 


implied, and in the present case no such consent can 
be imputed. I would therefore concur in the answer 
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proposed to be given in respect of the question 
referred, namely that the deeds of gift in question 
conveyed no title to the donee in respect of the 
property which they purported to convey. 


Brown, J.—I agree that in view of the decision 
of the Full Bench and the general principles approved 
in Ma Paing’s case the answer to the question 
referred must be that the deed of gift is wholly 
void, The principles accepted in Ma Paing’s case 
as I understand them aie that during the subsistence 
of the marriage, a Burman Buddhist husband and 
wife have a joint interest in the whole estate of the 
marriage, but that neither party has a specific interest 
in any part of the estate.. Whilst therefore in the 
present case the husband has a joint interest with 
his wife in the whole of the property of the marriage, 
he has no specific interest in the particular part of 
the estate which he has attempted to transfer by way 
of gift. To say that the gift is valid to the extent 
of his share is meaningless because that share is 
incapable of valuation. He has no definite claim to 
this particular piece of property, ard on divcrce he 
might not obtain any of this property as his share, 
The property remains liable to all partnership debis. 
Even though the whole estate becomes his on thé 
death of his wife, the particular property still remains 
liable for the debts of the partnership, and there is 
no guarantee that even in that eventuality he will 
obtain any rights in the property. The analogy of 
the assignment of a share in a partnership by a 
partner under ordinary partnership law does not seem 
to me to be sound. What a partner assigns is not 


his share in a definite portion of the partnership. 


property, but his share ora part of his share in the 
whole partnership. ; 
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It is. obvious that the consent of the wife cannot 
be implied to the gift in the present case. In fact 
it is clear that the gift was against her wishes, and 
that it was not made in the interests of or on behalf 
of the partnership I therefore agree in the answer 
proposed. 


Mya Bu, J.—I agree in the answer proposed and 
have nothing to add to the judgments of my learned 
brethern. 


PRIVY COUNCIL. 


MA MYA AND ANOTHER 
vw 
MA ME KYIN AND ANOTHER. 


(On appeal from the High Court at Rangoon.) 


Burmese family—Alleged interest in family business—Partici pation in 
business—Absence of decisive evidence—Use of name as payee of promis- 
sory notes and in conveyances—Inference of intention, 

A Burman died in 1892 leaving a wife and one son; L. P. The deceased 
and his wife had brought up H, a nephew of the wife who had lost his. 
parents in infancy, After the death of L.P’s father L.P. carried on the 
family money-lending business, and properties were.acquired: presumably.with, 
the money of the widow. When H was old enough he had been initiated 
into the business, and for many years thereafter he took a very considerable 
partinit. In 1923 both L.P.and H died leaving widows. H’s widow sued 
claiming a half share in the family property ; she alleged that it was all 
acquired by H, L.P..and L.P.’s mother, and that the last named had disclaimed 
all interest. No accounts were produced showing how the result of the 
various transactions had been debited or credited ; nor was there any other 
evidence which showed decisively what share, if any,..H -was intended to 
have. It appeared however that between 1917 and 1922, purchases of 
immoveable property had been made in the joint name of L.P. and H, and 
during various periods beginning in 1911, H’s name appeared jointly on 
promissory notes takenin the business ; in the notes outstanding at the date of 
Suit bearing H’s name, the name of L.P.’3 widow also appeared. H had 
received no remuneration for his services, but lived in part of ‘the family 

ehouse and was maintained by the family. The. High Court decreed the 

plaintiffs a half share in the properties standing in the joint names of H 





* Present :—LORD Carson, LORD SALVESEN AND. SIR GEORGE LOWNDES. 
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and L.P., and asum in money being one-third of the principal due upon the 
outstanding promissory notes taken in the names of L.P., his wife and 
H, with interest at 9 per cent. from the last due date. 

Held, that in the circumstances it was not improbable that by mutal 
understanding a portion of the family acquisitions was, without any particulat 
formality, treated as joint and so entered in the only documents in 
existence by which any title could be shown ; there was little doubt that 
that was‘so as to properties standing in the joint names, and the evidence 
before the Board did not show that the High Court had taken a wrong view 
as to the promissory notes ; in place, however, of the money decree, a receiver 
Should be appointed to realize the money due on the notes, and to pay 
over to the plaintiff one-third of the recoveries. 


Decree affirmed subject to the above modification. 


Appeal (No. 59 of 1928) from a decree of the 
High Court (30 June 1926) varying a decree of the 
District Court of Myaungmya. 

The suit was instituted in 1924 by the respondents, 

namely Ma Me Kyin, the widow of Maung Hmat, 
and his son by an earlier marriage, against the 
appellants Ma Mya, the widow of Lu Pe, and his 
daughter ; Daw Hmo, the mother of Lu Pe, was 
added as a defendant, but the plaint stated that she 
had no interest in the property to which it related. 
The plaint alleged that Maung Hmat and Lu Pe, 
who both died in 1923, had “worked together with 
Daw Hmo and acquired considerable property by 
their joint exertions,” and that Maung Hmat and 
Lu Pe died possessed of property specified in 
Schedules A and B and indebted as shown in 
Schedule C. The plaintiffs prayed for a declaration 
that they were entitled to half the joint estate of 
Maung. Hmat and Lu Pe, for a receiver, and other 
reliefs. - ; 
’ The defendants by their written statement pleaded 
that Lu Pe was the sole owner of the properties 
in suit, subject to the rights of Daw Hmo, as 
mother, in Buddhist law, and that the suit could not 
‘be maintained in Daw Hmo’s lifetime. 
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The District Judge framed the following issue: 
“whether Maung Hmat at the time of his death had any 
interest in the suit properties, and if so, to what extent. 

The facts of the case appear from the judgment 
of the Judicial Committee. 

The District Judge found that the plaintiffs had 
failed to prove that Maung Hmat and Lu Pe had 
carried on a joint business, and that the suit properties 
were their joint property. He thought however that 
Maung Hmat had an interest in certain paddy-fields 
and other property standing in the joint names of 
himself and Lu Pe, and that under the issue framed 
he could give effect tothatview. Relying upon section 
45 of the Transfer of Properiy Act, 1882, he held 


that they were equally interested in that preperty. 


On an appeal by the plaintifts to the Hight Court 


the learned Judgés (Heald and Chari, JJ.) agreed with 


the decision of the District Judge as to the properties 


above referred to ; they held further that the plaintiffs 


were entitled to a one-third share in the proceeds 
of outstading promissory notes made payable to Lu 
Pe, Ma Mya, and Hmat, and decreed a sum in 
money being the principal of the notes with interest 
at 9 per cent,,,,.from the due date of the note last 
payable. Hmat not being a party in the borrowings 
constituting the debts in Schedule C, he was not 
liable in respect of them. 

1929, March11,12. De Gruyther, K.C., and Pennell 
forthe appellants. 

The respondents did not appear. 

April 23. The judgment of their Lordships was 
delivered by— 7 


Sir GEORGE LowNDES.—One U Tun, Burman, 
residing at Thayetkon in-the District of Myaungmya, 


died a number of years ago leaving him surviving 
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his widow Daw Hmo and one son Lu Pe. Their 
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Lordships were told that.under.the Buddhist law by MA Mya 


which the parties are governed, the whole of U Tun’s 
property, which consisted of a house. some paddy 
land, and jewellery, and apparently a substantial 
sum in cash, devolved upon his widow his son Lu Pe 
taking no share in it during his mother’s lifetime. 
U Tun and his wife had brought up a nephew of 
Daw Hmo’s, by name Hmat, whose parents had died 
in his infancy, and it is admitted that he was always 
on terms of great affection «with-both Daw Hmo and 
Lu Pe, and was treated during the whole of his life 
as a member of their family. Lu Pe was some years 
older than Hmat and it appears that after U Tun’s 
death Lu Pe carried on the family money lending 
business and acquired paddy lands and _ other 
immovable properties, the deeds of most of which 
were taken in his name. He had so far as the 
record discloses no independent means of his own, 
and it seems probable that the source of his acqui- 
sitions was in reality what had devolved upon his 
mother on U Tun’s death. When Hmat attained 
years of discretion he was initiated into the family 
business and eventually came to take a considerable 
part in it. Between the years 1917 and 1922 five 
purchases of paddy land and ene of a house and 
bullocks were made in the joint names of Lu Pe 
and Hmat and during various periods, beginning 
apparently in 1911, his name appeared as one of the 
lenders on promissory notes taken in the ordinary 
course of the money lending business. Hmat died 
in May, 1923, leaving him surviving a widow Me 
Kyin and a minor son by a previous wife, who are 
the respondents in this appeal. Lu Pe died a month 
or two later leaving a widow Ma Mya and a minor 
daughter. who are the present appellants. _ 
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The harmony which had prevailed for so many 
years in the family seems to have been disturbed 
very soon after the death of Lu Pe. First there 
were disputes between Lu Pe’s widow Ma Mya and 
her mother-in-law Daw Hmo, which were eventually 
settled by an agreement, the terms of which are not 
material to this appeal. Then Hmat’s widow, Me 
Kyin, set up a claim that her husband had been 
adopted by Daw Hmo and her husband, and filed 
a suit to have this established. It is sufficient to 
say however that this suit.,.was.dismissed, and the 
only possibly material fact connected with it is that 
Daw Hmo gave evidence in the suit and denied 
that any part of the family property, which at Lu 
Pe’s death was considerable, belonged to her. On 
the failure of the adoption suit Me Kyin instituted 
the suit out of which this “appeal~arisesin-the Court 
of the District Judge of Myaungmya. By her plaint 
she claimed that the whole of the family property 
was ihe joint acquisition of Daw Hmo, Lu Pe and 
Hmat, but, inasmuch as Daw. Hmo..had disclaimed 
all interest in it, that she and. the minor plaintiff 
were entitled to one half of the estate. Daw Hmo 
and Lu Pe’s widow put in a joint..written.statement 
of defence, denying the claim, and asserting that Lu 
Pe was the sole owner subject to the rights of Daw 
Hmo ‘‘who being the mother has right and interest 
over [the property] according to the Buddhist law. 
Ma Mya contested the suit, but Daw Hmo seems to 
have taken no further part in.the litigation, and 
owing to her age and infirmities she was not 
examined as a witness. The main issue in the case 
was formulated by the District Judge after hearing 
the parties, in-a wide form :—“ Whether Maung 
Hmat at the time of his death had any interest in 
the suit properties, and if so to what extent.?” 
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The materials upon which the District Judge was 
called to determine this issue were voluminous but 
indecisive. A mass of purchase deeds, leases, and 
mortgages were recorded, of which the purchase 
deeds in respect of the six properties above referred 
to were in the joint names of Lu Pe and Hmat, all 
the rest (a great majority) being apparently in the 
name of Lu Pealone. As to the six deeds Ma Mya, 
Lu Pe’s widow, who was the principal witness for 
the defence, said that in her view Lu Pe wanted to 
give Hmat some interest in these properties for his 
services, but that as Hmat was “fond of pleasure ”’ 
Lu Pe did noi keep the property entirely in his name. 
The Subordinate Judge accepted this view, calling in 
aid of his decision the provisions of section 45 of the 
Transfer of Property Act, 1882. He accordingly held 
that Hmat’s widow and child were entitled toa half 
share of these six properties. He also included with 
one of the properties a thousand baskets of paddy, 
apparently as representing a year’s produce of the land. 
Apart from these properties he disallowed the 
plaintiffs’ claim. He thought that. the. case.of joint 
acquisition in respect of the other properties, including 


the outstanding assets of the money lending business,. 


had not been established. 

In the High Court at Rangoon to which the 
plaintiffs appealed, the contest turned mostly on so 
much of these assets as consisted of promissory notes 
on which Hmat’s name appeared as one of the lenders. 
During at all events specific periods between 1909 
-and 1923 counter-foil books of promissory notes 


were. used in the business in which the name of 


Hmat -was printed as one of the lenders. Lu-Pe’s 
name always appeared jointly in these books with 
Hmat’s, and. at different times the names of Lu Pe’s 
wife and daughters ‘also appeared on them. After 
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Hmat’s death his name continued to be used for 
some little time.as,a lender, probably in the case of rene- 
wals of previous loans to which he had been a party, as 
in one case it was struck out, and similarly after Lu 
Pe’s death his name continued to be used. Eventually 
new promissory notes were substituted in the names 
of Daw Hmo and Ma Mya. With reference to the 
appearance of Hmat’s name on the promissory notes 
Ma Mya said that it was merely inserted to give him 
‘‘ status,” but she asserted that the money was all 
Lu Pe’s. Noether explanation was suggested; no 
account books were produced showing how cach 
particular transaction was debited or credited, and 
their Lordships were told that books are not 
ordinarily kept in this class of business in Burma. 
There were, however, a number of memoranda in 
Hmat’s handwriting showing settlements of account. 
These were exhibited in the Trial Court but have 
not been printed in the record. Their Lordships 
cannot help thinking that they might have thrown 
some light upon the transactions. The witnesses 
who were called spoke of the loans being made by 
both Lu Pe and. Hmat, and said that one never 
acted without:4he»other. There was no proof that 
Hmat was paid for his services. He merely lived 
with the family in a separate house provided by the 
family, and was supported by it. 

On this state of facts the Judges of the High 
Court came to the conclusion that the only explanation 
of the promissory notes being taken in this form 
was that mat was intended to have a definite interest 
in them. In all the outstanding notes on which. 
Hmat’s name appeared, that of Ma Mya also appeared 
along with the name of Lu Pe, and the learned 
judges held that the reasonable inference was that 
‘each of them was -interested to the extent of one 
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third. With regard to the paddy lands held under 
the joint title, they. «did #not*disturb the finding of 
the District Judge, the defendants’ cross-objections 
on this point having held to be out of time. 
The defendants have now appealed to His Majesty 
in Council, and their Lordships are invited to hold 
upon these facts that the plaintiffs bad no interest in 
the property and that the suit should have been 
dismissed. It is unfortunate that the plaintiffs 
(respondents) are not represented before their Lord- 
ships. It is also unfdrtunate that the apr ellants in 
their desire to reduce the bulk of the record have 
printed practically none of the large number of 
material documents which were before the Courts in 
Burma. None of the sale deeds are printed, whether 
in the joint names of Lu Pe and Hmat or of Lu 
Pe alone: none of the memoranda of accounts; 
nons or the counterfoil books or counterfoils of the 
promissory notes are reproduced ; a power of attorney 
which is said to have been given by Lu Pe to Hmat 
in 1918, and which might be an important document 
is also omitted. All this material is represented 
merely by an index which indeed briefly describes 
the nature of the documents, but is of no real 
assistance. 

The arguments addressed to their Lordships were 
naturally based on the absence of proof of the 
possession by Hmat of. any independent means by 
which he could have joined in the purchase of 
immovable property or have made luans to customers. 
All the monetary resources are said to have been Lu 
Pe’s. How what was apparently Daw Hmo’s property 
at her husband’s death passed to Lu Pe has not been 
explained. In fact Mr.Pennell the junior counsel for 
the appellants asked their Lordships to hold that the 
whole property was really Daw Hmo’s, Lu Pe having 
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only acted as her agent and manager. If there was 
no partition between the mother.and son, he asserted 


that the whole of the acquisitions would be the 


property of the mother. Mr. De Gruyther took the 
opposite view, that everything was Lu Pe’s, and indeed 
seeing that the appellants were Lu Pe’s widow and 
daughter and that Daw Hmo though a party to the 
litigation apparently made no claim to the property, 
it was almost essential, to the appellants’ case to assert 
Lu Pe’s ownership. One striking fact that seems to 
negative the assertion “by*“the»plaintiffs of joint 
acquistion in respect of the whole property is that 
when money was borrowed for the business it was 
taken in the names of Lu Pe and his wife, Hmat 
being no party to any such transaction. Several 
chetties from whom Lu Pe had. been in the habit of 
borrowing were called for the defence, and it was 
clearly established that Hmat was never a party 
responsible for any loan by them. The High Court 
however point out that there is no proof that any of 
the joint transactions, whether by way of purchase of 
paddy lands or loans on promissory notes, were 
founded on these advances, and it may well be that 
the monies borrowed from-.the..chetties would be 
employed in the independent dealings of Lu Pe which 
were admittedly of considerable extent. we: 

Their Lordships also feel that much weight must 
be attached to the position of Hmat in the family. 
He was evidently treated by Daw Hmo as a foster 
son, and by Lu Pe as a‘ foster brother. He was 
educated, married and maintained at the family 
expense and took a prominent part in the family 
business and acquisitions; and under these circum> 
stances, especially if. the foundation of the family 
fortunes was really the sole property. of Daw Hmo, 


it appears not unnatural to their Lordships that when 
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specific pieces of property .are. found. to be in the 
joint names of the two, or, in the case of particular 
advances, the names of both appear as lenders, the 
intention should have been to express a joint interest 
and a joint right. It is objected that this necessarily 
implies a gift by Lu Pe to Hmat, and that no gift 
is either alleged or proved. Their Lordships think 
that this, though perhaps technically correct if they 
were satisfied that the nucleus was the independent 
property of Lu Pe, is hardly convincing having regard 
to the known facts. They think it not improbable 
that by mutual understanding a portion of the family 
acquisitions was without any particular formality treated 
as joint and so entered in the only documents in 
existence by which any title could be shown. Their 
Lordships have little doubt that this was the definite 
‘intention in the case of the particular paddy lands 
and other immovable property purchased in the names 
of the two, and though the question of the promissory 
notes is more involved, their Lordships are not satisfied 
that the finding of the High Court, based as it was 
on documents which have not been made available 
to the Board, is wrong. 

_ Under the circumstances therefore their Lordships 
find themselves unable to dissent from the main 
conclusions of the High Court. Objection however 
has been taken, and their Lordships think rightly, to 
the way in which the learned Judges have dealt in 
their decree with the assumed proceeds of the 
promissory notes in which they held Me Kyin and 
her stepson to be interested. Their Lordships think 
that the right method of working out the deeree in 
such a case iS’ by the appointment in India of a 
Receiver to realise the monies due on the notes and 
to pay over to the respondents the third share of the 
recoveries to which they have been held entitled. 
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Their..Lordships will accordingly humbly advise 
His Majesty that the decree of the High Court should 
be varied to this extent but should otherwise be 


affirmed. 


Solicitor for appellants: J. E. Lambert. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu, 


Before Mr. Justice Heald and ie. Justice Otter, 


MA ON THIN 
v. 
MA NGWE YIN anp ANOTHER.* 


Buddhist law—Inheritance—Children who have Sartitione ee on remarriag ee of 
' one parent, right.of—Property inherited by that parent between two 
covertures—Necessary parties to an appeal—Party againis whom no relief 
is claimed and against whom uo reltef need be claimed—joinder of parties 

by appellate Court. 

Held, that where the children have taken their share of inheritance in the 
joint property of their parents on the remarriage of one parent, after the 
death of the other, they are not entitled to further interest in the properly 
inherited by that parent between the two marriages or.in the lettet pwa of 
the subsequent. marriage. 

Held, furtlier, that where on appeal no relief is claimed against conte OF tHe” 
parties tothe decree appealed f om and the respondent in the appeal does not 
derive his interest through the party who is not so joined, the appealis not bad 
for non-joinder uf parlies, 

Ma Thaung v. Ma Tian, 5. Rin. 175 (P.C.)—followed. 

Jawahar Bano v.Shujaat Husain Beg, 43 All.85 ; Maung Po San v. Maung 
Po thet, 3 Ran. 435 ; Shwe Ywet v. Tun Shein, 11 L.B.R. 199—referred to. 

V.P.R.P. Chokalingam, Chetty v.Seethai Acha, 2 Ran. 54,6 Ran, 29— 


dist inguished. 





* Civil First Appeal No, 237 of 1928 from the judgment of the District 
Court of Hanthawaddy in Civil Regular No. 56 of 1927, . 

The appeal was heard in the first instance before a Division Bench of this 
Court composed of Heald and Mya By, JJ., when a preliminary objection as to 
non-joinder was taken. The objection Leing overruled, the appeal was heard 
on the merits by a Bench compused of Heald and Otter, JJ, the judgments | on 
both hearings are rep.urted. ' 
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Ba Thein (1).for the appellant. 
Hay for the respondents. 


1929, February 7. HEALD and Mya Bu, JJ.—The 
learned counsel for the respondents has raised a 
preliminary objection contending that the appeal is 
incompetent for non-joinder of a necessary party and 
should therefore be dismissed. 

The appeal is against the preliminary decree in 
an administration suit filed on bebalf of a minor 
plaintiff named Ma Htwe Sein (now deceased) against 
the appellant, Ma On Thin, and the respondents, 
Ma Ngwe Yin and Ma Nyun, for administration of 
the estate of U Mya, deceased. | 

The respondent are the issue of U Mya’s first 
marriage. After the death of their mother Ma Thaw, 
U Mya gave them half of the properties of the first 
marriage. He then married his second wife Ma The 
Myit and the plaintiff Ma Htwe Sein was born to 
them. Ma The Myit also predeceased U Mya. 

Thereafter U Mya married the appellant and died a 
few months later on the 5th July, 1927, leaving the 
appellant enceinte and she subsequently gave birth to 
a son, . 

In the lower Court there was no dispute as to the 
_ heirship of the parties. 

The only issue was: ‘‘To what shares are the 
parties respectively entitled in the estate of U Mya 
deceased ?” ; 

In view of the partition between U Mya and the 
respondents of the properties of the first marriage, the 
Court held on the authority of the rulings in the 
cases of Ma Toke and four othersv. Ma U Le (1) and 
Ma Htay v. U Tha Hline (2), that the respondents 

(1) (1923) 1 Ran. 487. . (2) (1924) 2 Ran. 649, 
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sada were not entitled.tjo any Share, either in the remain- 
pra s ae ing properties of the first marriage or in the joint 
a ewe properties of the second and third marriages. The 
5; Court went on to fix the shares of the plaintiff and 


ie ea” the appellant respectively in these properties ; and in 
TJ. the absence of any dispute and practically in accord- 
ance with the unanimous opinion of the Court. and 

the counsel appearing for the respective parties, the 

Court found that the three parties as represeiting three 

families were entitled to one-third each in the pro- 

perties inherited by U Mya after the death of his 


first wife. 
The preliminary decree made in accordance with 


the judgment declared :— 

(1) that the plaintiff was entitled to three-fourths 
share in the properties of the first and 
second marriages, one-eighth, share in the 
properties, if any, of the third marriage 
and one-third share in the inherited pro- 
perties of U Mya; 

(2! that Ma On Thin, ist defendant (now 

appellant) was entitled to one-fourth 
share in the properties of the first and 
second marriages, seven-eighths share in the 
property, if any, of the third marriage and 
one-third share in the properties inherited 
by U Mya; and 

(3) that Ma Ngwe Yin and Ma Nyun, second 
and third defendants (now respondents) 
were entitled to one-third share in the 
properties inherited by U Mya. 

It was ordered that a commissioner be appointed 
to find out inter alia what the inherited properties 
were and. what the properties of the first, second and 
‘third marriages respectively were. This decree bears 
the date 30th June.1928. a 
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The appellant filed.the.present.appeal on the 12th 
September 1928 only as against the respondents 
merely objécting to the declaration in the preliminary 
decree in the latter’s favour, valuing the appeal at 
Rs. 2,000 “being one-third share in the inherited 
property’ but wituout joining the plaintiff either as 
an appellant or as arespondent. 

It may be pointed out that the minor plaintiff, 
Ma Htwe Sein, died on the Ist of August 1928, that 
is, after the preliminary decree and before the filing 
of the appeal. 

In support of his contention, the learned counsel 
for the respondents urges that the legal representatives 
of Ma Htwe Sein were necessary parties to this appeal 
and should have been joined as such, that the appel- 
lant’s omission to join Ma Htwe Sein’s legal repre- 
sentatives has deprived his clients of their right to 
take, if they chose, cross-objection adversely affecting 
the interest of Ma Htwe Sein or her legal represen- 
tatives; that the time limited for an appeal against 
Ma Htwe Sein having expired neither she- nor her 
legal representatives can now be joined; and that 
the whole appeal has for these reasons become 
incompetent. 

The learned counsel quotes the rulings in the 
cases of V.P.R.V. Chokalingam Chetty and-one v. 
Seethai Acha and others (1) and V.P.R.V. Choka- 
lingam Chetty v. Seethai Acha and others (2). They 
refer to the same case, the former being a decision 
of a Bench of this Court and the latter being a 
decision of the Privy Council on appeal arising out 
of the same case. In that case the plaintiff having 
bought from the Official Assignee property which 


had belonged to the insolvent sued several defendants. 


for recovery of the property alleging that the transfer 
(1) (1924) 2 Ran. 541. io hor Gee vs 
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by the insolvent to the first defendantand transfers by 
the first defendant and other defendants to one another 
successively were all invalid. When the suit was 
dismissed, the plaintiff appealed against the dismissal 
without joining the 1st defendant as a respondent ; 
at the time of the hearing of the appeal, which took 
place after the expiry of the period of limitation for 
such appeal, the plaintiff applied io join the Ist 
defendant in whose absence the appeal could not 
succeed. The application was refused on. the ground 
that as the {st defendant hold a decree ‘against which 
an appeal was barred’so far as he was concerned, he 
was not interested in the result of the appeal within 
the meaning of Order 41, rule 20. 

It was also pointed out that under Order 41, rule 
33 an Appellate Court could add.a.defendant as re- 
spondent for the purpose of making a decree against 
him. 

In the present case the position of the plaintiff 
who has not been joined as.a party to this appeal is 
quite different from that of the Ist defendant men- 
tioned in the above rulings. Neither the appellant 
nor the respondents derived their claim in respect cf 
the dispute in this appeal from the’ plaintifi*as the 
respondents in those appeals did from the Ist 


_defendant. From the nature of the appeal itself, it is 
- quite evident that either the success or failure of the 


appeal will in no way injure the interest acquired by 
the plaintiff under the preliminary decree and that 
therefore any such order as this Court may pass in 
this appeal may be passed without adversely or 
injuriously affecting the interest held by the plaintiff. 
For these reasons the plaintiff cannot in our opinion 
be said to be a necessary party to this appeal. 

We have not been shown any authority for the’ 
view that it was incumbent on an appellant to join 
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in an appeal a party who is unnecessary for the 
purpose of the ‘appeal itself, in order to enable the 
respondent or respondents to take cross objection 
which may affect the interest of such party. The 
objection raised on behalf of the respondent does not 
appear to us to possess any merits. We consider that 
the appeal may finally be heard and decided as it stands, 

The learned counsel for the appellant, however, 
has no objection to bringing on record in this appeal 
the legal representatives: of -the--deceasedplaintitt for 
the purpose merely of satisfying the respondents. 

As pointed out above the nature of the appeal 
does not indicate any likelihood of a decree in this 
appeal affecting injuriously the estate of the deceased 
plaintiff acquired under the preliminary decree and 
at the present stage it is too early for us to say 
whether the decision in this appeal will affect the 
deceased plaintiff’s estate beneficially. If the decision 
‘does affect such estate beneficially, the provisions of 
Order 41, rule 33 may safely be taken advantage cf. 
[See Jawahar Bano and another v, Shujaat Husain 
‘Beg and others (1)]. At this stage we do not consider 
it necessary or expedient to order the joinder of the. 
deceased plaintiff’s legal representatives i in this appeal. 
We overrule the objection raised on behalf of the 


respondents and direct that the appeal be heard on. 


its merits. 

1929, April 25. HEAD, J.—Respondents are chil- 
dren of one Maung Mya by his first wife, Ma Thaw, who 
died about 20 years ago. There is also a daughter 
Ma Twe Sein, by Maung Mya’s second wife, Ma The 
Myit, who died about three years ago. Appellant was 
Maung Mya’s third wife. 

Ma Twe Sein, the daughter by the second wife 
. sued for administration of: Maung Mya’s estate and the 
iat ea (1) (1920) 43 All. 83. 
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Court made wspreliminary administration decree 
declaring that she, Ma Twe Scin, was entitled to 
three-quarters of the properties of the first and second 
marriages and to one-eighth of the property of the 
third marriage, and was further entitled to a one-third 
share of certain property which was inherited by Maung 
Mya, that appellant Ma On Thin, the surviving widow 
was entitled to a quarter of the properties of the first 
and second marriages, to seven-cighths of the 
property of the*tl¥ird marriage, and to one-third of 
the inherited property, and that respondents, the 
children of th2 first marriage, who had admittedly 


-received the share of inheritance in respect of the 


first marriage to which they became entitled by reason 
of their father’s second marriage, were entitled to one- 
third of the inherited property only. 

Neither of the parties to this appeal contests the 
correctness of the shares allotted to Ma Twe Sein, 
the daughter of the second marriage, but appellant 
says that respondents ought not to have been given 
any share in the inherited property, and that the 
share allotted to them ought to have been allotted to 
her, that is to sayysshe ought to have been given two- 
thirds of that property and respondents ought not to 
have been given any share of it. 

It is common ground that the properties in dispute 
were inherited. by Maung Mya after the death of his 


“first wife Ma Thaw who was respondent’s mother, 


but it does not appear whether they were inherited 
before or after the date of the second marriage. It 
is however said to have been agreed in the lower 
Court that it should be assumed that they were 
inherited in the interval after the death of the first 


‘wife and before the marriage with the second. 


~The learned Judge in the trial Court said that 
the learned advocates who appeared for the parties 
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were of opinion that each of the three sets of heirs, 
that is the children of the, first marriage, the child of 
the second marriage, and the surviving third wife, 
should each be entitled to a one-third share of those 
properties, and he gave judgment accordingly. 

Appellant now says that the opinion of the 
learned advocates was mistaken, and that under Burmese 
Buddhist law the children of the first marriage wl'o 
had taken their shares of inheritance on the occasion 
of the second marriage have no claim to inheritance 
in respect of property..inherited by their father after 
the first marriage had come to an end. 

There is so far as I know no judicial authority 

_directly on the point, the nearest approach to a 
decision on the matter being the case of Ma Thaung 
v. AMfa Than (1), which was not cited to us by either 
side. In that case their Lordships of the Privy 
Council quoted a passage from Dhamathatkyaw as 
saying— 

“ Alter the death of the husband, the wife partitions the pro- 
perly with her children and marries again. On her death the 
children of her former marriage cannot claim from their step- 
father eny property which she took to the second marriage, 
because they have already obtained their shares. The samerule 
applies when after the death of the wife the husband marries again 
efter having given the children their respective shares.” 

Their Lordships accepted that rule and applied it 
to a case, where before the second marriage the 
father had made a partition of the properties of the 
first marriage and after the second marriage had carried 

on the family business, which was the subject-matter 
of the partition, in partnership with the children of 

first marriage so far as concerned the shares which 
the children of that marriage received at the partition. 

Their Lordships said that although there was no 

definite separation between the father and the 


(1) (1927) 3 Ran. 175. 


405 


1929 
Ma ON THIN 


MA Nowe 
YIN. . 


—_— 


HEALD, J. 


406 


1929 


Ma ON THIN 


v. 
Ma NewE 
YIN. 


HEALD, J. 


INDIAN LAW REPORTS. [ VoL. VII 


children of the first marriage, the new menage was 
carried on quite.independently and separately from 
them. A verbal translation of the passage cited by 
their Lordships runs as follows :— 

“Tf after the death of the husband the wife divides the rro- 
perties that there are into son’s share and daughter's share and 
taking her own share marries another husband and then dies, and 
if the children say we ought to get the properties which went with 
our mother, let them not say so. The later husband and children 
should have them because they (the children of the first marriage) 
have already been given their own shere, Ifthe mother die, and 
the father give (their-shares) to.the-children and take a second 
wife and die in the time of the second wife, in the same way the 
children of the first marriage shall not be entitled to the property 
which went with their father.” 

That passage, which as I have said, was accepted 
by their Lordships of the Privy Council as a rule of 
Burmese Buddhist law, would seem to settle the 
matter in controversy in the present appeal, since on 
the assumption that the property in dispute was 
inherited by the father after the mother died and 
before the second marriage, that property would 
clearly be property which “ Went with the father” 
to the second marriage, while if in fact the property 
was inherited after the second marriage it would be 
lettetpwa property of that»marriege*yn- which the 
children of the first marriage could have no share. 

But it is sought to distinguish the present case 
on the ground that the children of the first marriage 
did not separate from their father, but lived with 


him and their step-mother. There is no- allegation 


to that effect in the pleadings on which, apparently 
by consent, the preliminary decree was passed, but 
even if it were established that the children of the 


first marriage did continue to live with their fatber 


after the second marriage, I do not think that that 


fact would be sufficient to distinguish the case from 
Ma Thauny’s case, where, as I have said, their Lord- 
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ships pointed out that there was no definite separation 
between the father and the children of the first 


marriage. 
Reliance is placed on an obiter dictum of mine in 


the case of Po Sanv. Po Thet (1), where I said :— 


“T have no doubt that under the old law joint-living, tha 
is a continuance in the family, was necessary for a continuance 
of rights in the family property, and that a child who took his 
share and separated himself from the family was regarded as 
having no further interest in the family property. Manusstka 
and Dyajja in dealing with the right to partition between children 
and the step-parent on tle death of the parent make the right of 
the children of the first marriage to share in the property of the 
second marriage dependent on their having assisted in’ the 
acquisition of that progerty, that is not having left the family, 
and Vannana says that it the children of the first marriage 
have taken their share cn their parent’s remarriage they have 
no interest in the property of the second marriage, while the 
Dhatmmathats cited in section 214 of the Digest enunciate a 
similir principle. But it has been held in many cases and very 
recently by the Privy Council in Maung Dwe v. Khoo Haung Shein, 
[11925) 3 Rangoon 29], that the requirement of joint-living is now 
relaxed and that ia the absence of actual separation from the 
family the right cf-inheritance subsists. It would seem to follcw 
that even if the auratha has taken his share on the Ceith of a 
parent or on the remarriage of the surviving parent, he is still 
entitled to claim a share on the death cf the surviving parent or 
on the death of the step-parent unless separation is proved or is 
to be presumed.” 

Those remarks it will be noted applied to the 
share of the @uratha son, in whose case no question 
- of separation from the family arose under the old 
law since he took the father’s place in the family, 
and they.would not apply with equal force to children 
who have taken their share of inherita ce on the 
surviving parent’s remarriage, since in the case of 
such children there is some initial presumption of 
an intention to séparate and not to regard themselves « 





* (1) (1925) 3 Ran. 438 at p. 441. 
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as members of the family of the second marriage, 
and inwany:case.such an cbiter dictum carries no 
weight against a decision of the Privy Council. 

Reliance is also placed on the second “ manner 
of partition’? mentioned in Manugye (X-2) but that 
passage is corrupt, vide my judgment in the case of 
Shwe Ywet v. Tun Shein (1), and it does not refer 
to a case where the children of the first marriage 
have already received their shares. 

I know of no authority either in the Dhamnathats 
or in the«eases“fer«the proposition that children of a 
first marriage, who have already received their shares 
of the property of the marriage of their parents on the 
re-marriage of the surviving parent are entitled to 
claim from the step-parent after the death of the surviv- 
ing parent any share of property inherited by the 
surviving parent“after the death of the parent either 
before or after the second marriage, and as the decision 
of the Privy Council in Ma Thaung's case seems to me 
to warrant a findirg that respondents, who are the 
children of the first marriage have no claim as against 
appellant, who is the step-mother, in respect of property 
inherited by their father after the death of their. 
mother, I .would.allow the appeal with costs and 
would alter the preliminary decree passed by the 
lower Court so as to give appellant Ma On Tin two. 
thirds of the inherited property and to omit the part 


-of the decree which says “It is further ordered that 


Ma Ngwe Yin and Ma Nyun, 2nd and 3rd defend- 
ants, are also entitled to one-third share in the 
properties inherited by their father U Mya (deceased) 
after the death of their mother Ma Thaw.’ I would 
note that the reference in the decree to the properties 
of the first marriage is of course to the properties 





(1) (1921) 11 L.B.R, 199 at 201. 
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of that marriage which were left after the children of — 1929 
that marriage had received their shares. Ma On THIN 
Ue 
: Ma NGWE 
_ OTTER, J.—I concur. YIN. 
HEALD, J. 
APPELLATE CIViL. 
Before Mr, Justice Heald, and Mr. Justice Mya Bu. 
. 1928 
MAUNG PO MYA see 
Apl, 2% 


MA HLA AnD OTHERS.* 


Bu.dhist law—Orasa, who has taken his quar'er share cn death of one parent— 
No subsequent right as aguinst kanitha children on the death of the 
surviving parent. : 

He'd, that tie orasa who has taken the quarter share on the death of one 
parent is not entitled as agairist the kanitha children to participate in the 
division of the estate on the surviving parent’s death. 

Ma Hniu Bwin v. U Shwe Gon, 8 L B.R.1 3 Ma Sein Tou v. Ma Son, 8 L.B.R: 
501 ; Ma Tokv. Ma U Le, 1 Ran. 487 ; Maung Po San v. Maung Fo Thet,3 Ran. 
438—i ef e: red to. 


Ming Hniuwv. Maung lo Tain, 1 L.B.R. 20—follewed. 


Ba Maw for the appellant. 
Po Han for the 1st respondent. 
On Thwin for the 2nd and 3rd respondents. 


Mya Bu, J.—Appellant Maung Po Mya was the 
eldest born child of a Burman Buddhist couple 
U Pu and Ma Gyi who had two younger children 
Ma Hla, the first respondent, and Maung Than, the 
father of the second and third respondents. U Pyu 
died in 1920 and.Po Mya claimed and obtained his 
quarter share in the estate of the parents as the orasa 
son. Maung Than died in 1923. In 1928 Ma Gyi 
died. Maung Po Mya now sues for administration 


* Civil First Appeal No. 273 of {928 from the jadgment of the District Coert 
of Hanthawaddy in Civil Regular Svit No 34 of 1928. : 
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and partition of the estate of Ma Gyi, claiming 
11-24ths share ofsthe estate as against his sister and 
the children of his deceased brother. The estate left 
behind by Ma Gyi consists entirely of ‘the joint 
property of herself and U Pu. The defence is that 
as the appellant took his quarter share as orasa son 
on the death of U Pu he is not entitled to claim 
any share in the estate left by Ma Gyi. 

The question for decision is whether an orasa son 
after taking his quarter share on the death of the 
father retains any” right “to*tmlerit-in the remainder of 
the estate on the death of the mother. The case of 
Maung Hmu v. Maung Po Thin (1) is an authority 
snowing that the crasa son in such a case retains no 
further right, and if it still remains good law, then 
the question must be answered in the negative. The 
decision in that case was to the effect that the orasa 
son after having taken his quarter share of the estate of 
his deceased father retained no right to any further 
future partition of, or any right in, the remainder of the 
estate. This decision was based on the Dhammuthats 
collected in section 30 of Kin Wun Mingyi’s Digest 
and on the ruling in Afa Ov and others v. Ko Shwe 
O and others (Selected Judgments, page 378), where 
it was held inter alia that on the death of one of the 
parents the eldest son or daughter may claim his or her 
share and the remainder of the property vests in the 
surviving parent for himself or herself and the 


Temaining children. Ma On’s case has now been 


overruled by a Full Bench of the Chief Court of Lower 


- Burma in Ma Sein Ton v. Ma San (2), which how- 
ever, does not deal with the question as to whether 


an orasa son after having taken his quarter share on 

the death of his father is entitled to claim a further 

share in the joint property on the death of the mother, 
(1) (1990) 1 L.B.R. 50. (2) (1915) 8 L.B.R. 501. 
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but simply strengthens the widow’s right of dispesal 
over the remaining«three-quarter share. 

In the case of Ma Toke v. Ma U Le (1), in which 
tie question was whether partition having been 
eifected between the surviving parent and the children 
on the remarriage of the surviving parent, the children 
of the first marriage could claim any further share in 
the lettetpwa property of the surviving parent and his 
second spouse, the ruling in Maung Hmu’s case was 
referred to. One of the texts collected in section 30 
of Kin Wun Mingyi’s Digest is an extract from the 
Manugye which corresponds to Manugye—Book 10— 
section 5, which deals with the partition between the 
mother and sons on the death of the father and 
states after detailing the personal belongings of the 
father which go to the eldest son and those of the 
mother which go to her, “ Let the residue be divided 
into four parts of which let the eldest son have one, 
and the motherand the younger children three”. This 
clearly indicates that after the orasa’s claim to a 
quarter share has been satisfied the only other persons 
having an interest in the remainder are the mother 
and children other than the orasa although the 
interests of such children, according to settled law, 
are not vested until the death of the mother. 

Their Lordships of the Privy Council have laid 
down in Ma Hnin Bwinvy. U Shwe Gon (2) that where 
the Manugye is not ambiguous other Dhammathats 


do not require to be referred to, and I do not think . 


that it is necessary for the purpose of the present 

case to refer to the other Dkamathats in section 30 

of the Digest which I may, however, say do not 

introduce anything inconsistent with the rule enunci- 

ated by Manugye, Book 10, section 5. Furthersupport 

to the view that the orasa son having taken his 
(1)°(1923) 1 Ran.} 487, (2) (1914) 8 L.R.B. 1, 
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quarter share on the death of the father is not entitled 
to a further. share on the death of the mother, is 
gained from the section 155 of the At‘asankhepa 
Vannana Dhammathat complied by the Kinwun 
Mingyi who was also the author of the Digest and 
who during the regime of the last two Burmese Kings 
and for many years after the annexation until his death 
was the greatest living authority on Burmese Law and 
Literature and whose opinion is therefore very reliable, 

For these reasons it is in my opinion safe to uphold 
the ruling in AZaung Hmu’s case .except where it 
speaks of the right of pre-emption, which is contrary 
to the ruling of the Full Bench of the Chief Court 
of Lower Burma in Maung Ye Nan O's case (1). 

The learned counsel for the appellant relies on the 
obiter dictum in Maung Po San v. Maung Po Thet 
(2) which is to the effect that even if~the~orasa -has 
taken his quarter share on the death of one parent 
or on the remarriage of the surviving parent, he is still 
entitled to claim a share on the death of the surviving 
parent or on the death of the step-parent, unless separa. 
tion from the family is proved cr is to be presumed. 

According to my experience of the mociern practice 
an orasa child, who has taken a quarter share on the 
deat of the parent of the same sex does not usually : 
act up to the old notions of continuing in the 
family looking after the family estate and the younger 
children ; and there is no reason why an orasa child 
who was actually taken a quarter share from the 
surviving parent and lives separately as-in-this case, 
should not be regarded as having been separated from 
the surviving parent and the younger children. It 
is contended that the orasa child gets his or her 
quarter share on the death of the parent of the same 
sex because of the special and outstanding position 

(1) (1915) 8 L-B.R 465, (2) (1923) 3 Ran. 438. 
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that such child cccupies in the family, and therefore 


413 


1929 


such share should be regarded as a reward and Mavne Fo 


should not be taken into consideration in the final 
division of the estate on the death of the surviving 
parent. Bearing in mind the fact that the orasa child 
is giving the right to claim a quarter share on the 
death of the parent of the same sex while other 
children are not entitled to claim anything till the 
death of the surviving parent, which is in itself a 
Special privilege, the contention that the actual 
share—not merely the right--is given as a reward 
appears to me to be quite untenable. The learned 
counsel points out that according to the texts men- 
tioned in section 149 and the allied sections of the 
Digest, the orasa child has a right to participate in 
the inheritance along with other’chridren on the death 
of the surviving parent. But there is nothing to show 
and it does not appear that the references to the 
orasa in the texts relate to the orasa child who-has taken 
a quarter share on the death of one of the parents. 

It is possible that in spite of the fact that an orasa 
child has obtained a quarter share of the parental 
estate from the surviving parent on the death..of...the 
parent of the same sex, he or she may be allowed to 
inherit on the death of the surviving parent where no 
other child survives. But it is in my opinion clear 
that where there is a child of the family surviving 
the last dying spouse the orasa who has taken a share 
of the parental estate from the surviving parent on 
the death of the parent of the same same sex, does 
not retain any right to a further share in the partition 
- of the remainder of the estate on the death of the 
surviving parent. 

For these reasons I would dismiss the appeal 
with costs. 

HEALD, J.—I concur. 
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_ APPELLATE, CIVIL. 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


MAUNG TUN PE AnD ANOTHER 
nie: v. 
MAUNG SEIN MYI 4ND ANOTHER.* 


Evidence Act (] of 1872), s. 91—Regist ration Act (XVI of 1908), ss. 17, 49— 
Contracl of sale of immoveable property, not atransaction affecting property 
within the meaning of s.49—Contract of sale contained in unregist ered 
document requiring registration—Oral cusdence to prove contract of sale. 

Acontiact for sale of immoveable property is not a transaction affecting 
property within the meaning uf s.49 cf the Registration Act. That section 
must be read together with s.17 of the Registration Act and s. 91 of the 

Evidence Act. $. 49 does not preclude an unregistered document, which is 

required by law to be registered, from being given in evidence as to the termg 

of the contract for sale. Where no document exists, oral evidence can be. 
accepted as to contracts for sale of immoveable property. 

‘Maung Myat Tha Zanv. Ma Dun, 2 Ran. 285; Qadar Baksh v. Mangha 
Mal, 4 Lah. 249 ; Saraswatammav. Paddyya, 46 Mad. 349 ; Ulfatunissa v, 
Hosain Khan, 9 Cal.5720 ; Varada v. Jeevarathuammal, 43 Mad, (P.C,) 244—. 
referre.t to, 

Narayanan Chetty v. Muthiah Chetty, 33 Mad. 63—dissented from, 


Paget for the appellants. 
P. B. Sen for the respondents. 


RUTLEDGE, C.J., and Brown, J.—The appellants 
in this case sued for partition and possession of a 
third share of certain land. The appellant Tun Pe, 
respondent Ma E Thwe, and one Ma Mya Nwe who 
was a defendant in the tril Court, were joint heirs 
of the land in question. At the time of filing the 


suit, the land was in the possession of Ma Mya Nwe 


and,Ma E Thwe. Ma Mya Nwe did not contest the 
suit and we are concerned now only with the land 
in possession of Ma E:-Thwe. Her defence was. 
that in the year 1921 Tun Pe entered into a contract 
for the sale of his share to the defendants and_ put 


* Civil Second Appeal No. 540 of 1927 from the judgment of the District - 
Court of Tavoy in Civil Appeaf No. 20 of 1927. 








VoL. VII | RANGOON SERIES. 


the defendants into Possession under the contract. 
Admittedly a document was drawn up at the time 
of the transaction and that document has not been 
registered. The lower Courts have held that that 
document is inadmissible in evidence, but that 
oral evidence of the contract of sale is nevertheless 
admissible. They have found that this oral evidence 
establishes the case of the defendants and have 
dismissed the suit of Tun Pe. Tun Pe’s appeal to 
this Court was.originally.beard by a single Judge, 
who was of opinion that the existence of the docu- 
ment precluded the bringing of oral evidence and 
gave the plaintiffs ‘a decree. An order has been 
passed granting an application to review this judgment 
and the appeal is now again before us for decision. 

It may now be regarded as settled law that ina 
suit for possession of land, it is a good defence that 
the person in possesSion has obtained possession 
‘under an oral agreement of sale, although no 
registered deed of sale has been executed and thcre- 
fore no actual sale has taken place. All the Indian 
High Courts are now agreed on this point, the 
leading case of this Court cn the, subject is the case 
of Maung Mvat Tha Zan and others v. Ma Dun and 
another \1', Itis, however, contended on behalf of the 
appellants that the same rule cannot be applied when 
a document has been executed by the parties. If the 
document in question were merely one recording the 
terms of a contract for sale, the contention that oral 
evidence could not be adduced to prove the terms of 
the contract would no doubt be correct. Such 
evidence would be precluded by the terms of section 
91 of the Evidence Act. No practical difficulty would 
however arise in such a case, because such a docu- 


ment would not require registration (section 2 of 








(1) (1924) 2 Ran. 285. 
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Act II of 1927) .and would.therefore itself be admis- 
sible in evidence. In the present case, the document 
that was drawn up is clearly not a document 
recording the terms of a contract for sale. It first 
of all recites that, the land has been sold for Rs. 400 
and then goes on to record the agreement as to 


‘repurchase by the heirs of Tun Pe. It is suggested 


that it is not a document of sale at ail and that it 
does not require registration. However that may 
be, we are not satisfied that:.the.existence of this 
document precludes the bringing of oral evidence 
as to the alleged contract of sale. Mosley, J., who 
dealt with this appeal in the first instance, held that 
the agreement to sell was superseded by and merged 
in the document for sale. It does not appear that 
the actual document was ever before’‘him or that he 
was aware of its terms. In Maung Myat Tha Zan’s 
case (1), Robinson, C.J., remarks at page 30+ of the. 
judgment :— 

“ As regards section 91 of the Evidence Act, it appears to 
me that it does not apply in this case at all. It deals with cases 
where the terms of a contract have been reduced to the {crm of a 
document, and to cases in which any matter is required by law to 
be reduced to the form of a document. “It we were dealing with 
a deed of sale that was in existence, or with a contract for sale 
which was required by law to be reduced to the form of a 
document, some such question might arise ; but we are dealing 
here with a contract for sale which the law does not require to be 
reduced to the form of a document. An agreement to sell may 
be an oral agreement, and no question, therefore, of the admissi- 
bility of the evidence, I think, arises. Itis not the transaction of 
sale that is in question, but the agreement to sell, which must, and 
always does, precede the execution of the contract for sale. By 
Explanation 3 to the section, even if a statement was made in a 
document of sale, which was not registered, of the prior oral 
agreement to sell, evidence as to that prior oral agreement is 


excluded from the provisions of the sections.” 


(1) (1924).2 Ran. 285- 
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A distinction here is no doubt drawn between a 
case where the transaction is wholly oral’ and a case 
in which a document has been drawn up, but it 
seems to us that the existence of the document in 
the present case has no effect on the general 
principles to be applied.” Under section 91 of the 
Evidence Act, “when the terms of a contract, or of 
a grant, or of any other disposition of property have 
been reduced to the form of a document and in all 
cases in which any matter is required by law to be 
reduced to the form of a document, no evidence 
shall be given in proof of the terms of such a 
contract, grant or other disposition of property, or 
of such matter, except the document itself, or 
secondary evidence of its contents in cases in which 
secondary evidence is admissible under the provisions 
hereinbefore contained.” Oral evidence is excluded 

equally when a document does exist and when the 
“law requires the matter to be reduced to the form 
of a document. So far, therefore, as the sale itself 
is concerned, the existence of an unregistered docu- 
ment makes no difference. Whether a document 
exists or not, no oral evidence of the sale can be 


given. But a contract of sale is not a matter which 


is required by law to be reduced to the form of a 
document, and it has been clearly held in Mvyat 
Tha Zaun'’s case (1), that the contract which precedes 
the sale can be separated and distinguished from the 
sale itself. In this case there 1s a document, but 
whatever that document may be, it is not a 
document: which records the terms of a contract for 
sale. The terms of that contract have not been 
reduced to the form of a document. The intention 
of the parties may-have been to go beyond a mere 
contract and to record in the document an actual 
(1) (1923)-2 Ran, 285: 
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sale. But that does not, in: our opinion convert 
the contract:into“a~sale in ‘such a way as to preclude 
the defendants from relying on ‘the’ contract 
independently of the actual sale. We do not think 
that in the present case oral evidence as to a contract 
for sale was rendered inadmissible by the document 
that was executed. 
That is perhaps sufficient for the disposal of this 

appeal, but we would go further than this and say 
that whilst oral evidence as to the contract for sale is 
admissible; ‘the ‘ddctiment itself is also admissible in 
so far as it throws light on the terms of the contract 
in dispute between the parties. It is contended, as 
we have said, on behalf of the respondents that the 
document is nota document which requires registration 
at all. We are of, opinion that whether it requires 
registration or not, the document would be admissible 
in. evidence as to the terms of the contract which 
preceded its execution. Under section 49 of the 
Registration Act, ‘no document required by section 17 
to be registered shall (a) affect any immoveable property 
comprised therein ; or (b) confer any power to adopt ; 
or (c) be 1eceived as evidence of any transaction 
affecting such property or conferring such power unless 
jt has been registered’’. An unregistered sale docu- 
ment, of course, does not affect any immoveable 
property described therein, but the question here is 
not whether it affects the property, but whether it 
can be received as evidence of a collateral matter, 
namely, the previous contract of sale, and that depends 
on the exact meaning of the words ‘‘any transaction 
affecting such property”. There have been a number 
of judicial decisions on the meaning of these words. 
In the case of Ulfatunissa v. Hosain Khan (1), it was 


held by a Full Bench of five Judges of the High 


(1). (1883) 9 Cal, 520. 
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‘Court of Calcutta that the words mean “shall be 
received as evidence of any transaction so far as it 
caffects land’. The question then for decision — is 
whether a contract for sale by itself affects land. In 
one sense, of course, it does, as it imposes personal 
obligations on the contracting parties with reference 
to land. But, under the provisions of section 54 of 
the Transfer of Property Act, a contract of sale does 
mot of itself create any interest in or charge on such 
property. The effect:that such a contract has on land 
is therefore indirect only, and the question is whether 
the provisions of section 49 (c) of the Registration Act 
were meant to exclude such an indirect affecting. 

In the case of Narayanan Chetty and amother v. 
Muthiah Servai and others (1), it was held that the 
phrase must be interpreted in a wide sense. On 
page 73 of the Court’s judgment, the following 
Passage OCcurs :— 

“Mr. S. Srinivasa Ayyangar hasin his able argument drawn 
our attention to the provisions of section 40 of the Transfer of 
Property Act and section 91 of the Trusts Act. The first of these 
provisions speaks of an obligation arising out of a contract and 
annexed to the ownership of immoveable property but not 
amounting to an interest therein or easement thereon being 
enforceable against a transferee with notice or a gratuitous trans- 
feree of the property affected thereby. This shows that a contract 
‘to sell or an agreement to lease immoveable property is a trans- 
action which affects the property * % * When 
therefore section 49 of the Registration Act declares that a 
document compulsorily registrable but remaining unregistered shall 
mot be ‘received in evidence of a transaction affacting such 
Property’ or, as put by the Calcutta High Court, ‘of a transaction 
so far as it affects such property’ it would seem that the legis- 
lature meant to indicate that the instrumentshould not be received 
in evidence even where the transactions sought to be proved: does 
not amount to a transfer of interest in immoveable. property but. 
only created an obli gation to transfer the property.” 


{1) (1910) 35 Mad. 63.. 


419 
1929 


MAUNG 
TFuN PE 
v. 
MAUNG 
SEIN My. 
RUTLEDGE, 
C.J., AND 
Browy, J. 


420 | INDIAN LAW REPORTS. __[VoL. VIE 


1929 If this judgment is good law then a document for 
Mavns sale which was unregistered clearly could not be 
mee admitted as evidence of the terms of the previous. 
Mavne contract of sale, but this judgment was delivered 


Sery MyI. 
——~ before the decision of their Lordships of the Privy 


RUTLEDGE, tae ‘ 7“ 

eee, Council in the case of Varada Pillai and another v. 
u?" Jeevarathnammal (1), and a different view of the: 
interpretation of section 49 as subsequently been taken 
by the same Court. In Varada Pillai’s case (1, the 
persons in possession of certain property claimed that 
the property had been given to them. No document 
had been drawn u., but it was held that certain peti- 
tions to the Collector with regard to the land and 
changes of names made in his registers were admissible 
to prove the nature of the + ossession of the defendants.. 
The documents held sv admissible were not documents. 
which were required by law to be registered and this 
decision has therefore no direct bearing on the point 
before us, It does however suggest that the laws of 
evidence in such a case should not be interpreted 
in too rigid a sense. In the case of Saraswatamma 
v. Paddayya and three others (2), a view of the 
meaning of section 49 was taken entirely different 

from the view taken in Narayanan Chetty's case (3) 

At page 359 of the judgment, Spencer, J., remarks :— 
-“T have the highest respect for the opinion of Sadasiva Ayyar,. 
J., but I think he stretched too widely the meaning of the verb 
“ affect’? in section 49 of the Registration Act. All sorts of 
transac:ions may remotely affect immoveable property. Section. 
49 of the Registration Act has to be read in the light of section 17 
of the same Act and section 91 of the Evidence Act. If this is 
done, the werd ‘ affect’ will be seen to be only a ccmpendious 
term for expressing the longer phrase of ‘ purporting or operating. 
to create, declare, assign, limit orexiinguish, whether in present 
*-or in future, any right, title or interest, whether vested or 
contingent to’.” ; 5 Se 
“(1 1915) 43 Mad. 244, - (2) (1922) 46 Mad, 349, ~ (3) (41910) 35 Maa. 
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In the case of Qadar Bakhsh v. Mangha Mal (1), 
it was held that a documéiit ‘alfthOugh inadmissible 
for want of registration to prove title may be referred 
to in order to ascertain the nature of the possession 
sought to be disturbed. The provisions of section 49 
of the Registration Act are not discussed in this 
judgment, but the finding is clearly an authority in 
favour of the admissibility of such a document for 
the purpose of proving a contract of sale. 


If the interpretation in Saraswatamma’s case (2) . 


be adopted, then it is quite clear that the contract 
‘of sale is not a transaction affecting property within 
the meaning of section 49. The object of section 49 
is clearly to prevent the law as to compulsory regis- 
tration of certain documents from being nugatory and 
‘to supplement the law of evidence.. It has nuw been 
definitely held that oral evidence can be accepted as 
‘to contracts for sale when no documents have been 
‘drawn up. It would obviously be an entirely unsatis- 
factory state of affairs if parties should be in a worse 
position when they had drawn up a document but 
failed to have it registered than if they had drawn up 
no document at all. And it would be still more 
‘unsatisfactory if in such circumstances parties were 
allowed to give oral evidence but were not allowed to 
‘give evidence of the document itself. Such a state 
of affairs would involve an entire negation of the 
principles underlying section 91 and the following 
‘sections of the Evidence Act, but it would be the result 
‘of our adopting the wider interpretation of section 
49 of the Registration Act. Weagree with the remarks 
in Saraswatamma’s case. We are of opinion that 
section 49 of the Registration Act must be read together 
with section 17 of that Act and section 91 of the 


Evidence Act and that a fair interpretation of section 49° 


(1) (1923) 4 Lah. 249. (2) (1922) 46 Mad. 349. 
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does not preclude an unregistered document, which 
is required .by.daw.to be registered,.from being. given 
in evidence as to the terms of the contract for sale.. 
Even, therefore, if the document in the present case 
is required by law to be registered, we are of opinion 
that it was,admissible-in evidence..for the purpose of 
proving the original contract of sale. The document. 
‘was not admitted by either of the lower Courts, but 
we do not think it is necessary to remand the case now 
for further consideration. The document does not. 
recite the termis"“of the contract’ for*sale’at all,“ but it 
does recite that there has been an outright sale and 
it contains an agreement that the children of Tun Pe 
claiming as his heirs may get the land back on payment 
of the purchase price plus interest. That clearly does 
not help Tun Pe and in no way contradicts the oral. 
evidence, as to the agreement, so far as Tun Pe is 
concerned, being to sell outright. 

_ We are therefore of opinion that the case has 
rightly been decided by the lower Courts. and we 
dismiss this appeal with costs. ah 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C., Chief Justice and Mr. Justice Brown. 


U DUN HTAW anpb ANOTHER 1929 
Vv. - Mar. 25. 


MAUNG AW anD oTHERS.* 


Specific performance—Contract for purchase of immoveable property—Remedy 
does not die with the party—Remedy'available against legal representatives 
—Contract Act (IX of 1872), s.40—Specific Relief Act (I of 1877), s. 27 (d), 

The remedy of specific performance, in respect of a contract for the 

purchase of immov eable property do€s not die with the party who agreed to 

purchase but survives against his legal representatives so far as the estate will 
enable them to defray the liabilities. 


Thet Tun for the appellants. 
Halkar for the Respondents, pas 


RUTLEDGE, C.J., and Brown, J.—This is an appeal 
by special leave from a judgment on Second Appeal 
by Mr. Justice Das reversing the decision of the Sub- 
divisional Court, confirmed on first appeal by the 
District Court of Amherst, on the ground that specific 
performance could not be asked in respect of a contract 
for the purchase of immoveable property, the remedy 
apparently, in the opinion of the learned Judge, dying 

with the party who agreed to purchase. 

This decision seems to be irreconcilable with section 
40 of the Indian Contract Act and its illustrations, 
namely :— eS 

“ (a). A promises to pay Ba sum of money. A may perform 
this promise either by perscnally paying the money to B or by 
causing it to be paid to B by another ; and, if A dies before 
the time appointed for payment, his representatives must perform 
the promise, or employ some proper person to do SO. 

(6) A promises to paint a picture for B. A must perform 
this promise personally.” 

* Letters patent Appeal No. 134 of 1928, from the judgment of the High 
Court in-Civil Second Apreal No. 254 of 1928. . 
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These illustrations seem to indicate the class of 


U Dux H Hraw contracts which‘one’rannot ask thé legal representatives 
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RUTLEDGE, 
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Brown J. 


of a dead man to perform, such as the painting of a 
picture, and the class of contracts. which the legal 
representatives must perform, such as the payment 
of the balance of*purchase money, as in the present 
case. 

The learned Judge seems to have misconstrued 
the terms of section 27, oe (b), of the Specific 
‘Relief Act. The words, “any other person claiming 
under him by a title arising subsequently to the 
contract,” in our opinion Clearly include the heirs 
and legal representatives of a deceased party to a 
contract. The test is not whether they repudiate and 
wish not to be bound by the contract, which their 
predecessor-in-titie had entered into, but it is whether 
they-are, in fact, the heirs and legal representatives 
of such deceased party. If they are, the estate of the 


deceased is vested in them, and that vesting, or title, 


arose subsequently, namely, on his death, to the 
contract i in'suit. They claim under him by operation 


of Jaw, being his heirs and legal representatives. If 


the estate is unable to meet the legal obligations of 


the deceased, the law does not require them to do 


the impossible, No personal liability devolves upon 
them, but the estate which has come into- their hands 
is answerable for the liabilities of its deceased owner, 


and, as representatives of the latter, they must defray 


these liabilities so far as that estate will - enable them 


todo so. The other points raised'in the memorandum 


of appeal before Mr. Justice Das’ ‘do .net seem to 


have been proved. before’ him and do not require 


discussion here. : 

For these reasons we reverse tine. omen of this 
Court and: restore the order of the District Court. 
The plaintiff-appellants to have costs throughout. ' 
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APPELLATE CIVIL. 
Before Sir Guy Rutledge. Kt., K.C , Chief Justice and Mr. Justice Brown, 


MAUNG OHN TIN 
v. 
P.R.M.P.S.h.M. CHETTYAR FIRM AnD OTHERS.* 


‘Civil Procedure Code (Act V of 1908), O. 21, rr. 65, 69, 84, 90—Receiver of im- 
moveable property—No proprietary right or interest vestsin a receivers 
Receiver no! in possession, and no par!y to execution proceedings not entitled 
fo notice of sale—F residing officer at Court-sale declares highest bidder— 
Jud ge’s sanction unnecessary for completion of contract of sale. 

A receiver is merely an officer of the Court, he acquires no proprietary 
rights or interest in the prope: ty of which he is appointed receiver. In exe- 
‘cution proceedings, in which the receiver is not a party and who is not in 
‘possession of the property, no notice need issue to such receiver in case Of sale, 
and absence of notice is nota material irregularity or fraud in publishing: or 
conducting the sale. ° - Ft yik 

Po Shan v. Moers Gyi, 5 L.B.R. 213—r eferred to. . 

Neither the prov isions of Order 21 of the Civil Procedrre Code, nor thet ites 
ofthe High Court or of the Courts Manual require a bid to be accepted by: a 


Judge befcre the contract of sale can be held tobe complete The officer bse 


ducting the sale can declare the highest bidder to be the purchaser. 


Jaibahadar v. Matukdhari, 2 Pat. 548—disting wished. 
Afazuddin Vv. Howell, 6 Ran. 609—dissented from. 


Burjorjee and Clark for the appellant, 
N. N. Sen ‘for the 5th respondents. 
K. C. Bose for the Beureertaitets. 


_RUTLEDGE, _C.J., and Brown, 4 —This is an appeal 


from an order ‘of the Original Side of this Court, 
setting asidé the salé of a mill by auction in Civil 
‘Execution Case No. 605 of 1927 on the ground that 
‘the Official Receiver was not given notice. of the 
auction. It is not alleged that the official Receiver 


“was the receiver in possession of the mill property, 


* Civil Miscellaneous Appeal No, 119 of 1928 fromthe order of the Original 
‘Side in Civil Execution’ No. 605 of 1927. 
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but in 1926 he was appointed receiver of the estate- 
of one U Maung Gyi, and’U "Maung Gyi had a half 
interest or share in the mill. The learned trial Judge- 
states that the Official Receiver was in legal possession: 
of U Maung Gyi’s half share in the mill. That may 
be but it is not alleged that. either U Maung Gyi,. 
before his death, or the Official Receiver, was in 
actual possession of either the mill or its compound,. 
the possession and management being in the hands 
of the other partners. * 

The learned Judge proceeds on the analogy of an. 
administrator to an estate, but in our view such an 
analogy is dangerous and not helpful, as the legal 
position of an administrator is very different to that: 
of areceiver. Unless special power have been given. 
to a receiver, in the words.of .Sir.Charles Fox in 
Po Shan’s case (1) :— 

“The status of a receiver is merely that of an cfficer of the- 
Court. He is sometimes referred to as the ‘hand of the Court’, 
He acquires no proprietary rights or. interest in the property of 
which he is appointed receiver. Having no title to the property: 


_ he cannot convey or assign any title to it to any other person.” 


“A receiver has no proprietary rights or interest whatever- 
Notwithstanding his appointment the proprietary rights in the 
estate remain in the persons who are“by law evititlédto'the estate, 
The receiver’s possession is not a possession by any personal 
right. It is the possession of the Court and he is totally devoid. 
of any interest in the prorerty.” (Woodroffe on receivers, 3rd. 


edition, page 4.) 


The heirs and legal representatives of U Maung: 
Gyi, deceased, in whom the tegal title. to the estate 
is vested, were parties tothe proceedings. The Official. 
Receiver was not a party and never applied to be. 
made a party. We have not been referred to any 
provision of the Civil Procedure Code requiring notice. 
‘to issue to a receiver of an estate, who has an interest 


(1) (1910) 5 L.B.R. 213 at p. 215. 
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in the property in question but who is not himself 
in possession of such property. 
_ In the absence of such a provision, we are unable 
to agree that the absence of notice to the official 
receiver was a material irregularity or fraud in pub- 
lishing or conducting the sale. 

Reliance has been placed on what the learned 
trial Judge calls, “a grossly inadequate price” which 
the mill and its premises fetched to satisfy the proviso 
to Rule 90 of Order XXI, Civil Procedure Code, and 
it is mentioned that the mill was mortgaged fora lakh of 
rupecs in 1921. The mortgage, however, is dated 
1921, and the evidence of Mr. David shows that the 
mill was in a very bad condition and would require 
an expenditure of something like Rs. 31,000 and odd 
to put it in proper condition. In a climate such as. 
Rangoon, rice mill michinery deteriorates very rapidly 
if not properly looked after, and there is nothing 
intrinsically improbable in a mill which, though it 
might be worth a Jakh of rupees in 1921, at an auction 
sale would not fetch more than Rs. 21,000, after several 

years of neglect. 

The decree-holders, respondents Nos. 1 and 2, 
had leave to bid and were present at the auction sale, 
and we must persume that they would have exercised 
their power if they were satisfied that the property 
was going to be sold for a grossly inadequate price- 
We are not satisfied and cannot accept the expla- 
nation that they were so persuaded that the auction was 
going to be postponed through paucity of would be 
buyers that they did not pay due attention to the 
auction. But, if Mr. David’s estimate is at all near 
the mark, namely, that Rs. 31,000 and odd would 
have to be spent on the mill, we can understand 
the Chettyar’s reluctance to bid any higher price 
for it. iv ; 
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Reliance was placed on the decision of a single 
Judge in the case" éf Fraser“and Ross v. Krishnaswami 
Aiyer and others (1), but that decision, even if correct 
is easily distinguishable from the present. There the 


receiver was in actual possession of the whole partner- 


ship property and'had applied to be made a party. 

Mr. N. N, Sen states that there is a further objec- 
tion in that his client, Ba U, had not been served 
with notice. It is true that Ba U was not personally 


‘served, but the notice was affixed to his house and 


we find a diary entry in the Execution record 
dated the 23rd March, 1928, which the Deputy 
Registrar held to be good notice. The objection does 
not seem to have been strenuously urged in the trial 
Court, and the learned Judge makes no mention of it. 
We see no reason for differing with the Deputy 


‘Registrar, and hold that the service on Maung Ba U 


was good, . 

A further point has been raised before us on 
behalf of the respondent. It is contended that when 
the applications for setting aside the sale where before 
the trial Judge, the trial Judge had not accepted the 
highest bid at the auction or declared the bidder to 


be the puschaser and that therefore the bid had not 


been accepted. It was therefore open to the tria] 
Judge to refuse to accept the bid whether there were 
grounds for setting aside the sale under rule 90 of 
Order XXI or not. The contention is based on the 


‘judgment of a single Judge of this Court in the case 
of Afaguddin v. Howell and others (2).. It was there 


held that the highest bidder at a Court-sale of 
immoveable property becomes the puchaser: thereof 
not when the bid is accepted by the fallofthe hammer, 
but when the presiding officer of the~ Court: has 


accepted the bid and declared the bidder. to be the 


“~ (1) (1924) 47 Mad. 47. (2) LL.R. 6 Ran. 699. 
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purchaser. Reliance was placed on the case of 
Jaibahadar Jha~v; Matukdhari Jha (1). In_ that 
case the properties had been sold in execution by the 
nazir of the Court. The bid-sheet was sent to the 
Munsiff who wrote, “Close against the last offer.” 
but never signed the declaration that the property 
had been knocked down in favour of the bidder. 
It was held that in the circumstances the Munsiff 
had the power torefuse to accept the bid and to 
order property to be.resold. It would appear however 
from the judgment that the practice in carrying out 
such Court sales was for the nazir only to conduct 
the sale and record the bids, but for acceptance of 
the bid to be with the Munsiff. 

There has been no such practice in the Courts 
of this Province. Under rule 65 of Order XXI of 
the Code of Civil Procedure every sale in execution 
of a decree shall be conducted by an officer of the 
Court or by such other person as the Court may 
appoint in this behalf, and shall be made by public 
auction in manner prescribed. Under Rule 258 of 
the Rules of this Court published at page 120 of the 
High Court Rules and Orders sales of immoveable 
property in execution of a decree for money are to 
be conducted by the bailiff under the direct super- 
vision of a Registrar. There is no provision in the 
Rules which requires a Judge to accepta bid. Under 
Rule 259 if the highest bid be equal to or higher 


than the reserved price (if any), the Bailiff shall 
make. an entry in the sale-book to the following 


effect :— 


“Tdeclare . . . . . . tohav been the highest bidder 
for the purchase of the property above set forth (or of lot No. 
for the sum of Rs. Eaten 


(1) (1923) 2 Pat. 548. 
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And under Rule 260 an application for an order 
confirming a sale of immoveable property is not 
necessary. If no application to set aside the sale is 
made within the period allowed therefor a Registrar 
may pass an order confirming the sale. It is quite 
clear therefore that the rules of procedure on the 
Original Side of this Court do not contemplate the 
highest bid at an auction sale being placed before the 
presiding Judge for acceptance, nor does it seem to 
us that the provisions of Order XXI of the Code of 
Civil Procedure require a bid to be accepted by a 
Judge before the contract of sale can be held to be 
complete. | 

Rule 84 of Order XXI provides that on every 


Sale of immoveable property the person declared to 


be the purchaser shall pay .immediately after such 


declaration a deposit of twenty-five per cent on the 


amount of his purchase-money to the officer or other 

person conducting the sale, and, in default of such © 
deposit, the property shall forthwith be resold. Rule 
69 of Order XXI quite clearly recognises that a sale 
elsewhere than in the precincts of the Court house 
is regular and when the sale is held elsewhere than 
din the precincts of the Court “house the officer 
‘conducting the sale has a discretion to adjourn 
it without reference to the Court. On the failure 
of the payment of the deposit, rule 84 requires that 
the property should forthwith: be resold. It: is 
‘quite clear that, if the property were sold away from 
the Court house, it would be impossible to comply 
with the provisions of this rule in many cases, if the 
reference had to be made to the presiding Judge for 
acceptance of the bid. The Bailiff of the Court 1s 
appointed to be the officer to conduct the sale, and © 


‘in our opinion the reasonable interpretation of rule 84 


of Order XXI is that the officer conducting the sale 
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shall be the person to dielors: hs highest bidder to 
-be the purchaser. 

In Afazuddin’s case the sale was not in this 
‘Court but in a Court in Pegu District. But in our 
opinion the same considerations would apply in both 
cases. There is no rule in the Burma Courts Manual 
corresponding to Rule 259 of the High Court Rules 
and Orders. But itis clear from the rules laid down 
in paragraphs 219 to 222 of the Manual, that the 
necessity of a declaration as to the highest bidder by 
the presiding Judge is not contemplated as part of the 
procedure of a scle. We must therefore dissent from 
the decision in Afazuddin’s case. 

For the reasons already given, we set aside the 
order appealed from and confirm the sale. 

The appellant is entitled to. costs of this appeal 
and also in the trial Court, advocate’s fee ten gold 
amohurs in this Court. 


APPELLATE CIVIL, 
Before Mr. Justice Brown. 


MAUNG BA OH 
v. 
THE MOTOR HOUSE COMPANY, LTD.* 


-Hire-purchase agrecment—Object of such agreement—Clause enabling owner 
to sewze property—Stipulation that amount to be credited to hirer not to 
exceed balance due, a penalt y—Relief against peualty—Contract Act (IX 
of 1872), s. 74, 


A hire-purchase agreement relating to a motor truck provided for payment 
in nine monthly instalments, The hirer could become the owner of the truck 
on payment in full of the instalments and a rupee extra. On failure on the 
part of the hirer to pay any instalment as it became due, the owner was 
entitled to seize the truck and credit its. value as against the amount due but 





sh ay 


* Special Civil First Appeal No. 128 of 1928 from the sudemient t of the 
Small Cause Court of Rangoon in Civil Regular No. 6659 of 1927, 
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subject to a condition that the owner, in no case would credit the hirer 
with more than the amount still due on the contract. 

Held, thatthe agréement'thoigh in’form'is one of ‘hire; its object is to. 
provide for a cont-act of sale in which security to the seller is provided for 
due payment of the purchase price. 

Held, that the clause of the agreement which enabled the owner to seize 
the truck and keep it without making any payment to the hirer even though 
the value.of the truck,may be very greatly in excess. cf the amount due 
under the agreement, was a Stipulation by way of penalty which the Court: 
can relieve agaist under the provisions of s. 74 of the Contract Act. 


Musa Mia v. M. Dorabjee, 5 L.BR. 201 ; Singer Manufacturing Com- 
pany v. Elahi Khan, U.B.R.(1892-96) Vel. 2, 29i—referred to. 


Dautz.a for the appellant. 
Dhar for the respondent- 


Brown, J.—In April 1926 the appellant Maung Ba. 
Oh entered into a contract with the defendant-com- 
pany for the purchase by him of a Graham Brothers’ 
Motor Truck for the sum of .Rs, 3,850. ‘The truck 
was delivered to the appellant on the 30th of April. 
on his paying Rs. 1,000 as a first instalment towards. 
the price. At the same time he wrote a letter to the. 
defendant-company agreeing to pay the balance 
within three months by instalments. On the 7th of 
June 1926 Maung Ba Oh paid the defendant-company 
afurther sum of Rs, 800. He claims that -he:made.. 
another payment of Rs. 165 at the close of June but 
this payment is not admitted. No other payment was. 
made before October. On the 12th of October the 
respondent-company wrote to the appellant pointing 
out that payments were overdue and saying that 
unless payments were made by the 20th legal action 
for the recovery of what was due would have to be 
taken:' On the 28th of October the appellant went. 
to the Motor House Company and talked to them 
about the matter. He had Rs. 127-with him and he 
‘paid that sum towards the amount due.. The next day 
he again visited the office of the Company and ow 
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that day he signed a hire purchase agreement with 
reference to the «truck: The«document*is ‘filed as 
Exhibit K. It is an ordinary hire purchase agreement 
in which the Motor House Company are described as 
the owners of the truck and the appellant is described 
as the hirer. A total sum of Rs. 2;143 was ‘to be 
paidin nine months in instalments of Rs. 238 on 
the 29th day of each month beginning on the 29th of 
‘November. On failure on the part of Maung Ba Oh to 
pay any instalment as it became due, the respondents 
were entitled to seize the car and credit its value as 
against the amount due but subject to a condition 
that in no case should they credit the appellant with 
more than the amount still due on the contract. 
. Since that date the appellant has paid one instalment 


of Rs. 238 only and in the month of February...1927. 


the defendant-company seized the truck. They sub- 
sequently sold it to.one Binjraj for Rs. 2,750. The 
appellant filed a suit against the Motor House Com- 
pany in which he claimed that they had no right to 
seize the car. He stated that the value of the car 
when seized was Rs. 3,500 and that at that time there 
was asum of Rs. 1,520 only due from him towards 


the purchase money. He asked for a decree ‘for ‘the 


'-difference between these two sums, Rs. 1,980.. The 
defendant-company denied that they were in any 
way liable to the plaintiff. They pleaded that under 
the agreement Exhibit K they were entitled to seize 
the car and that the plaintiff was not entitled to claim 
anything from them. The trial Judge dismissed the 
plaintiff’s suit and the plaintiff has now appealed. 

The document Exhibit K, as I have said, is an 
ordinary one of hire purchase agreement. The plain- 
tiff however pleads that when he signed it he did 
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merely signing..an,agreement to pay the balance of 
the purchase money due on the car by monthly instal- 
ments of Rs. 200. 

It is admitted that the appellant made two visits to 
the office of the Motor House Company, one on the 
28th of October and one on the 29th. The plaintiff 
says that his visit on the 29th was not made in order 
to come to terms about the car but merely in order 
to have something done to the carburettor. Whilst 


he was there-the.document (Exhibit K) was given 


to him without the blanks being filled in and at the 


defendant’s request he signed it. 


He has called two witnesses to support his version 


of what occurred, Maung Than Sein and _ his motor 


driver Maung-Tha Byaw. Than Sein says that at the 
time he was reading a document which was blank, 
and whilst he was doing so the plaintiff came in. 
He gave the document up to a “bo”’, presumably 
the Manager of the Company or one of the Assistants, 
and the “‘bo ” gave it to the plaintiff who thereupon 
signed it. Tha Byaw says he saw the “bo’’ hand 
a paper to the plaintiff and the plaintiff write on it. 
But he admits, that he was some distance off. The 
trial Judge has not accepted this evidence and it does 
not seem to me to be very convincing. 

It is extremely unlikely that the appellant, a 
business man, would blindly sign a document of 
this sort. Mr. Bertie, the Manager of the Metor 
House Company and Mr. Morley, his Assistant, both 
say that the terms of the document. were explained 
to the appellant . before he signed it, and that the 
blanks i in.it were filled up. Jagree with the learned 
trial Judge that at ic extremely unlikely that the 


e Motor. House ‘Company would. in the circumstances 


have. agreed not to take any. further action for the 
recovery of what was due on the car in return for. 
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the plaintiff's merely signing an agreement to pay 
what he was already bound to pay. It is primd facie 
unlikely that the appellant would have signed a blank 
document and I think that the evidence of Mr. Bertie 
and Mr. Morley that the document was not blank 
when it was signed may be accepted. 

Two alterations have been made in the document. 
In the first clause the period of hire was first of all 
written down as 12 months; this was subsequently 
altered to 9, and the date for the payment of instal- 
ment was first of all entered as the 15th of each month, 
but this figure was subsequently altered to the 29th, 
Mr. Morley says that both these alterations were made 
before the agreement was accepted by Mr. Bertie. 
Mr. Bertie says the alterations from 12 to 9 were 
not then made. The trial Judge has accepted Mr. 
Morley’s statement on this point. The total sum due 
- on the document was shown as Rs. 2,143 and the 
monthly instalment shown as Rs. 238. These figures 
were clearly entered in the first instance. Nine times 
Rs, 238 amounts to Rs. 2,142 and it is clear 
therefore that the document originally contemplated a 
period of 9 months, and, whenever the alteration to 
--9 months was made, it clearly represents the original 
intention of the parties. I am of opinion that the 
document (&xhibit K) was signed by the plaintiff of 
his own free will, that he must be presumed to have 
understood what he was signing and that it does 
represent the terms of the contract pEreeG on pelovece 

the parties. . 

As regards the amounts which have been deat 
paid towards the price of the car, I also agree with 
‘the finding of the trial Judge. The plaintiff claims 
to have paid the sum of Rs. 165.. The defendant 
says that this payment was made ‘not towards the 
“price of the car but towards the insurance premium 
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thereon. The plaintiff admits that Rs. 165 was paid 
towards insurance and he has failed to prove that he 
made more than one payment of that amount. The 
amount that was due therefore under the original 
contract at the time of the execution of Exhibit K 
was the sum of Rs. 3,850 less the three instalments 
of Rs. 1,000, Rs. 800, and Rs. 127, or a total of 
Rs. 1,927. The defendant says that the Rs. 220 was by 
consent added to this sum to represent interest. The 
interest would work out at a somewhat high rate 
but not at a rate unusually high for such agreements. 
Between the purchase and the Exhibit K the plaintift 
claims that he spent Rs. 557 in having a body 
made for the car. That he did spend some money for 
this has been proved, but I agree with the trial Judge 


‘that he has not proved that the value of the truck 


was increased by the whole amount of the money he 
spent on this body. 

If the terms of the contract, Exhibit K, are to be 
enforced in their entirety, then it seems to me that the 
suit was rightly dismissed. But the question remains 
whether the terms of the contract should be enforced 
in full. 

Exhibit K is headed ‘‘ Memorandum of Agreement 
between Messrs. The Motor House Co. Ltd., called 
the owners and Maung Ba Oh, called the Hirer”. 

Clause 1 of the agreement reads :—‘‘ The owners 
agree to. let, and the hiter agrees to hire a truck and 
accessories as described on the back hereof for the 
term of 9 months, for the sum of Rs. 2,143 payable 
down and the balance in monthly instalments of 
Rs. 238 on the 29th day of each month at Rangoon, 
the first instalment to be paid on the 29th day of 
November next 1926,” 

" Clause 2, amongst other things, recites that “itis 
agreed that the truck shall remain the property of 
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the owners until and unless the hirer exercises the 
option” contained in Clause 9. 

Clause 3 reads :—‘ Should the hirer make default 
in any monthly payment as agreed, or commit any 
breach of any provision of this agreement or should 


he die or have a Receiver Order made against him < 


or make any arrangement or composition with his 
creditors, or should the said truck be seized under 
execution .or..legal process, the whole sum then 
remaining unpaid of the full amount of Rs. 2,143 
shall become due and payable forthwith, and the 
owners shall have-the right at any time to retake 
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possession of the said truck and accessories, and to. 


credit the account of the hirer (as against the balance 
of the said full amount) with an amount representing 
the fair market value of the machine and accessories 
in their then condition, but such amount shall not be 
greater than ine whole sum then owing by the hirer 
to the owner.’ 

Clause 6 says :—‘‘ The hirer shall be at liberty at 

any time during the continuance of the agreement to 
return the said truck and accessories to the owners, 
carriage paid, and upon the same being safely received 
_ by the owners, they shall be credited to the hirer’s 
account in the same manner and with the same effect 
as is provided in paragraph 3 hereof provided that 
the owners shall not be compelled to allow for the 
said truck and accessories a greater sum than the 
‘balance of the whole sum owing by the hirer to the 
owners. It is the intention of this agreement that on 
the determination of the hiring under this clause the 
hirer shall at once pay the balance of the full amount 
-named in clause 1, less an allowance for the , fair 
market value as aforesaid. : 

And the agreement concludes with Clause 9 :—‘ It 
is further agreed ' that if and when the full amount 


438 


1929 
MauncG 
Ba On 


Uv. 

THE MOTOR 
House 
COMPANY, 
‘Lp. 


Brown, J. 


INDIAN LAW REPORTS. __[ Vot. VII 


firstly above named.shall have -been paid. to the 
owners, the hirer shall have the option of purchasing 
the said truck and accessories for the sum of one 
rupee, but no such option shall arise in case of 
termination of hiring urider Clauses 3 or 6 hereof.” 

- The construction of a. hire purchase agreement 
with reference to a sewing machine was discussed in 
the case of Musa Mia alias Maung Musa v. 
Mr. Dorabjee (1) ; and also in the Upper Burma case 


‘of Singer Manufacturing Company v. Elahi Khan (2). 


In each of those two cases the claim made was for 
hire long after the period when if the amount payable 


had been paid on the dates due, the machine would 
have bécome the property of the hirer. The two cases 


are not, therefore, analogous to the present case. But, 


‘jn the Upper Burma case, it was held that the circum- 
stances of the case appeared to bring it within the 


intended application of section 74 of the Contract Act 
and, I think the same view may be taken as regards 
the present case. 

Section 74 of the Contract Act provides, ‘‘ When 


a contract has been broken, if a sum is named in the 


contract as the amount to be paid in case of such 
breach, or if the contract contains any other stipu-. 
lation by way of penalty, the party complaining of the 


_breach is entitled, whether or not actual damage or loss 
_is proved to have been caused thereby, to receive from 
_the party who has broken the contract reasonable 
‘compensation not exceeding the amount so named, or, 


as the case may be, the penalty stipulated for!’ 

‘ ‘Now the agreement in the present case is on the 

face’ of it an agreement to hire with an option of 

purchase, but, as pointed out in the Upper Burma 

case of Singer Manufacturing Company, at page 294, 

‘In construing a contract it is, of course, the duty of 
(i) (1910) 5 L.B.R. 201. (2) U.B.R, (1892-96) Vol. 2, 291. 
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the Courts to look not~merely atthe surface and 
form, but also into the heart of the matter and to 
ascertain its true meaning and the actual intention of 
the parties.” 

Although the agreement is in form one of hire 
the object of the parties in drawing up the agreement 
was to enter into a contract for sale providing at the 
same time security to the seller for due payment of 
the purchase price. 

Clause 9 provides that on the whole Rs, 2,142 
being paid the hirer shall be entitled to ouiiahaee it 
on paying another one rupee; that is to say, he 
would become the purchser for Rs. 2,143. In Clause 
1 the hirer undertakes to pay the instalments of 
Rs. 238 a month on the 29th of each month. Clause 3, 


—-under--which the defendant-company has acted--in- 


this case, contains the ‘penalty for failure to carry 
out this promise of paying the instalments as they 
fall due. Under that clause the owners can seize 
the car and keép it without making any payment to 
the plaintiff even though the wales of the car may be 
very greatly in excess of the amount due under the 
agreement. It seems to me that this is clearly a 
stipulation by way of penalty, and, further, that it is 
a stipulation which if strictly enforced might have 
the most inequitable results. 

Mr. Bértie, thé Manager of the Motor House 
Company adits that if a party had to pay Rs. 4,000 
- under a hire purchase agreement and only Rs. 5 was 
jeft unpaid, strictly speaking, they could seize the car 
and make any profit they liked over it; ‘that'is to say, 
in such circumstances the would-be purchaser who 
had paid practically the whole value of the car would 
métely have had the ‘use of it as a hirer for a period 
of months... “If both parties to the agreement, Exhibit K, 
performed their part of the “contract,” the agteement 
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would be fair enough. But the penalty provided 
in case of default by the purchaser is clearly in 
the highest decree inequitable. In my opinion, the 
provisions of Clause 3 amount to a stipulation by 
way of penalty which the Courts can and ought to 
relieve against under the provisions of section 74 of 
the Contract Act. 

The sum of Rs. Z, 143 shown in Exhibit K is not 
the amount, actually due at time the agreement was 
drawn up, but in view of the failure of the plaintiff 
to make payment . under the original contract the 
defendant-company could fairly claim. interest on 
their money, and I.am not satisfied that in the 
amount fixed, Rs. 2,143, the rate of interest allowed 
is so unreasonably high as to be exorbitant. But 
having allowed this sum it is not necessary to allow 
anything further for interest as in calculating this 
amount interest was clearly. allowed for up to the 
expiry of the nine months. Of this sum of Rs. 2,143, 
Rs. 238 has been paid leaving a balance of Rs. 1,905. 
The respondent-company has sold the truck for 
Rs, 2,750 so that they have obtained Rs. 845 more 
than was due to them for the truck. The sale took 
place on the 5th of March, several months before 
he instalments under agreement were ‘due. As far as 
interest is concerned, the defendant-company was 


_ therefore amply compensated by fixing the value of 


the car in the agreement at. Rs. 2,143, I think, they 
might reasonably claim something above this for costs 
incurred in getting the car back and selling it. But 
Rs. 45 should be a sufficient allowance for this, I 
am of opinion that the part of Clause 3 of the 


-agreement which says that “the amount to the credit 


of the hirer shall not be greater than the whole sum 
then owing bythe hirer’ should not be enforced 
and that the defendant-company may be reasonably. 
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compensated for the. breach by the plaintiff of his 
agreement, by allowing them the money they have 
received for the truck, less the sum of Rs. 800. On 
points of fact the defendant-company -have been 
successful in. both Courts and the greater part. of 
the cost of litigation should be borne by the plaintiff. 

I set aside the decree of the trial Court and pass 
a decree for the payment by the defendants to the 
plaintiff of Rs. 800. The plaintiff. will pay the 
defendants half their costs in both Courts. 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt., K.C , Chief Justice and Mr. Justice Brown, 


AH KWE 
; v. 
THE MUNICIPAL COMMITTEE OF: THATON.* 


Municipal license~Sale by auction—Perwmission to carry on business for a 
term—Grant of license:set aside ty Commissioner an atcount of irregular- 
ites of auction—Repurchase by orginal licensce at a higher price—Suit for 
damages by licensee against Municipality for breach of cantract—Cause 
of auction—No guarantee as to validity of license—No breach of cond2!ions 
of license by Munic'pality, 

By a license document appellant was licensed by the Municipal Committee 
of Thaton to carry on business as a pawnbroker for three years subject to 

‘certain conditions. Appellant purchased the license at an auction held by the 

Committee. Subsequently the Commissioner under the.powers given him by 

‘the Burma Municipal Act set aside the grant of the license as fourteen day’s 

notice of auction was not given according to the bye-laws. ‘The Committee 

-then resold the license which the appellant purchased for a much larger sum 
‘than before. He sued the Committee for damages for breach of contract in 
the District Court and obtained as damages the difference between the two bids. 
Held, that the Committee never broke any terms of their contract. They 
could not and did not guarantec that the licensee would be secured in the quiet 
enjoyment of the license. The legal action of the Commissioner was no 

-breach of contract on the part of the Committee, Hence the appellant was 

not entitled to any damages. - 





* Civil First Appeal No... 195 .of 1928 from: the judgment of the District 
“Court of Thatén i in Civil Regular No. 13 of 1926, 
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A. B. Banerji: for. the appellant. 


A. Eggar (Government rie for the respon- 
dent. 


RUTLEDGE, C.J., and Brown, J.—On the 23rd 
December, 1925, the That6n Municipality issued notices 
with regard to the issue of a license for the pawnshop 
at Thatén for the three years, 1st April 1926, to the 
31st March, 1929. Tenders were to be submitted 
before’the 19th ‘January, 1926. Tenders were to be 
opened at 3 p.m. before the said date, and if the 
President were not satisfied, the license would te 
sold by auction. . 

On the 19th January, the tenders received were 
opened by the Municipal Committee. The names 
on the two highest tenders appeared to be fictitious, 
and the Committee thereupon decided to auction. 
the license. The license was auctioned forthwith,. 
and bought on the same day by the present plaintff- 
appellant, Ah Kwe. 

A disappointed bidder then appealed to the 
Commissioner, who subsequently set aside the grant: 
of the license by the Committee on the ground that 
the bye-laws on the matter required that fourteen 
days’ notice should be given of a sale by auction, 
and fourtéen days’ notice had not been given. The 
Municipal. Committee then re-sold the license by 
auction. Ah Kwe was again the highest bidder, but. 
on this occasion he had to offer Rs. 14,550 per year 
as license fees. On the previous occasion the bid of 
his which was accepted, was for Rs. 9;200 only. 

- Ah Kwe has now brought a suit against the 
Thatoén Municipality for damages. for breach of 
contract. He has been given a decree by the 
District Court for Rs. 5,350. Against. this decree: 
Ah Kwe has appealed on the -ground that the 
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damages awarded are inadequate;and, the Municipality 
have filed a cross-objection to the appeal” that the 
suit should have been dismissed, or, in the alter- 
native, that the damages awarded are excessive. 

The damages claimed -were-based on the differ- 
ence between the two bids. . 

The suit was in the first instance dismissed by 
trial Court on the ground that it was not maintain- 
able. This order of the trial Court was set aside by 
this Court on appeal, and the case remanded for 
decision on the merits. 

The first point for decision now is whether the 
appellant, Ah Kwe, has established any cause of 
action, The terms of the contract which it is 
alleged that the Municipal Committee have broken 
have been reduced to the form a document, Exhibit 
1V. That document first of all recites that Ah Kwe 
is licensed by the Municipal Committee of Thatén to 
carry On business as a pawnbroker for three years, 
subject to the conditions stated, and that the ‘license 
may be cancelled. by the Cominittee for breach of 
any one or more of the conditions. 

The conditions set forth are’ as to the terms of 
payment by Ah Kwe, and various rules which he 
has to observe. There is no promise at all by the 
Committee in this document as to’ their future 
‘conduct. By the ‘document they give their permis. 
“sion to the licensee to sell in the ‘pawnshop. They 
also say that that permission will remain good for 
three years, provided that the conditions set forth are 
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observed. But there is no guarantee at all that the 


licensee will be secured in the quiet enjoyment of 
the license. The present suit has been filed under 


the provisions of section 73 of the . Contract Act. for: 


damages for breach of contract. Such a suit would 
only lie if the Municipality had in fact broken their 
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contract. It does notseem™to ‘us “that there has 
been any breach on ‘their part. In the document, 
Exhibit IV, the Municipality gave their permission 
to the licensee, and they never contracted to give 
anything more. The Municipality have never with- 
drawn this permission. The permission they gave 
has been set aside by the Commissioner acting 
under the powers given him by the Burma Municipal 
Act. It is not suggested on behalf of Ah Kwe that 
the action of the Commissioner in the matter was 
not perfectly legal. There is certainly no express 
guarantee as_to the validity of their license in the 
document, Exhibit IV. Nor does it seem to us 
reasonable to import into the contract any implied 
guarantee of this nature. _That.the actions of the 
Committee were subject to the control of the Com- 
missioner is a matter of law and procedure of which 
it must be presumed that Ah Kwe was aware. 

It was quite clear that the Municipality were not 
in a position to guarantee what the action of the 
Commissioner would be, and it is quite impossible 
to presume that they ever intended to give any 
guarantee in the matter. There is thus no part of 
their contract which they have failed to perform, and 
they were not, therefore, liable in damages to Ah Kwe. 

It is suggested on behalf of Ah Kwe that the 
Municipality induced him to believe that they had 
issued the notices required by law before the original 
auction sale was held. There seems to us to be 
very little ground for holding that there ever was . 
such inducement. But, even if there were, that at 
most would entitle Ah Kwe to claim damages from 


_ the Municipality for any loss to which he was put 


by bidding at the auction sale. He clearly suffered 
no such loss. Subsequent events have shown that 
had. the first - sale to him been upheld he would 
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have made a very large profit indeed out of the 
Municipality. But had he not bid again at the 
second sale he would now be in exactly the same 
position as if he had never bid at all. 

In our opinion Ah Kwe established no case for 
damages against the Municipality, and his suit should 
have been dismissed. 

We dismiss the appeal, allow the cross-objection, 
and set aside the decree of the trial Court, and pass 
a decree dismissing the suit of the plaintiff-appellant, 
Ah Kwe, with costs in both Courts. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr, Justice Mya Bu. 


LI TONE KOKE anp OTHERS 
v. 
S.A.R.M. FIRM AnD OTHERs.* 


Civil Procedure Code (Act V of 1908', 0.41, 17. 10—Rest oration of rejected appeal 
—No general discretion to restore appeal—Failure to furnish security in 
time—Court's refusal to extend time—Rejection of appeal. 


Where an appellant has been required to furnish security for costs under 
the provions of O. 41, rule 10 (1) of the*Civil Procedure Code, and where with 
knowledge of the order for security he has failed to give security within the 
time ordered by the Court and where, he has subsequently applied for further 
time which has been refused for reasons given in the order, and where the 
appeal has been rejected as directed by the Code under sub-rule 2, and rot 
merely struck off the file, the Court in such a case cannot restore the appeal. 


Badri Narain v. Sheo Koer, 17 Cal. 512 ; Balwant Singh v. Daulat Singh, 8 
All. 315 (P.2.); Rajab Ali v. Amir Hossein, 17 Cal. 9 » Sundar v. Habib 
Chik, 42 All. 626sed.stinguished. 


Foucar for the appellants. 


HEALD, J.—On the 11th of December last an order 
under Order 41, rule 10 was made against applicants 








. * Application arising out of Civil First Appeal No. 186 of 1928 from the 
judgment: of the Original Sidein Civil Regular No:: 1213 of 1927, «°° 
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and they were directed to give the necessary 
security on or before the 15th of January. 

They failed to give the required security but on the 
22nd of January they applied for an extension of one 
month. The opposite party objected and asked that’ 
the appeal should be rejected under Order 41, rule 
10 (2). 

The case was fixed for hearing the two applications 
on the 13th of February and the Bench which heard 
the applications said that the time for furnishing 
security expired on the 15th of January, that no 
application for extension of time was made until the 
22nd of January and that it was admitted that up to 
the date of hearing, that is up to the 13th of February 
no security had been offered. On these grounds the 
Bench refused. the application for further time and 
rejected the appeal. 

Applicants now on the 14th of March ask us to 
restore the appeal, which has been rejected, on the 
ground that they are now in a positron to give 
security. 

Their learned-advocate has referred us to a decision 
oftheir Lordships of the Privy Council in the case 
of Balwant Singh v. Daulat Singh (1), but the facts of 
that case seem to be different from those of the case 
which is before us. In that case the order for 
security was made without notice to the appellant, 
Three days before the date by which. security was to 
be given the appellant filed a petition. showing cause 
why he should not be ordered to give security, but 
nine days later, that is six days after the daté fixed 
for giving security, the Court ordered the appeal to 
be struck off the file on the ground that security had 
not been given within the time prescribed by the 


“Court. Subsequently the appellant filed a petition in 


(1) (1886) 8 All. 315. 
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which he brought to the notice of the Court the fact 
that he had received no notice of the application for 
security and applied for the appeal to be restored. 
On that application the Court seems to have granted 
him further time to give security, but when he 
tendered the security the Court said that the appeal 
was not dismissed under section 556 or 557 of the 
Code and that the petition was not entertainable 
under section 558 and was inapplicable to an order 
made under section 549, The references were of 
course to the old Code of Civil Procedure and the 
Appellate Court’s order was in effect that because the 
appeal had not been dismissed for default under the 
provisions of law which are now rules 17 and 18 of 
Order 41, but had been struck off under provisions 
corresponding to those of Order 41. rule 10, no 
application under what is now Order 41, rule 19 
would lie. Their Lordships of the Privy Council 
said that there was some difficulty in saying what in 
substance was the proper course to be taken in these 
circumstances, but assuming that after the appeal had 
been ordered to be struck off the file, the Court had 
allowed the appellant further time to give security 


they held that he should be allowed to give security and. 


that on his given security his appeal should be restored 
to the files of the Court. It is clear that that. decision 
is no authority for the proposition that there is a 
general discretion to restore an appeal which has been 
rejected under Order 41, rule 10 (2), or that there is 
such a discretion in. a case where. notice of the 
application for security has been. duly served on the 
_ appellant where with knowledge of the order for security 
he has failed to give security within the time ordered 
by the Court, where he has subsequently applied , for 
further time. which has been refused for reasons 


given in the order, and where the appeal has been 
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rejected as directed by the Code and not merely 
struck off the file. . 

Applicant’s lewraed advdeate has: ‘how ever referred 
us to'another Privy Council case, namely Rujab Ali 
v. Amir Hossein (1). In that case an appellant was 
ordered to furnish security under. section. 549 (now 
Order 41, rule 10) to the satisfaction of the Judge of 
the trial Court before a certain date. Security was 
tendered before that date but the Judge found it to 
be insufficient and refused to allow other security to 
be given on the ground that-»the«timeallowed by the 
Appellate Court had by that time expired. The 
appellant appealed against the order refusing to allow 
him to give other security, but the Appellate Court 
said that he took the risk of furnishing security which 
was found to be insufficient and that therefore he 
could not be allowed the opportunity, after the expiry 
of the prescribed period, of furnishing fresh security 
The appeal in respect of which security had been 
ordered to be furnished was accordingly rejected. 
Their Lordships did not in fact interfere with the 
decision of the Appellate Court but they pointed out | 
that that Court had a discretion to enlarge the time 
allowed for finding security or to accept fresh security. 
The law as to enlargement of time as Jaid down by 
their Lordships is now embodied in section 148 of 
the Code, and since their Lordships’ dictum is merely 
a statement of that law, it does not help: applicants 
so far as the present case is concerned. 

The learned advocate has referred us also to the 
case of Badri Narain v, Sheo Koer (2), in which. the 
High Court had ‘held that it had no power‘to grant 
an extension of time after’ the expiry of the time 
fixed. In that case their Lordships said that the 
application tothe Court to enlarge ‘the time for 

(i) (1890) 17 Cal. 1. (2) (1890) 17 Call. 512, _-* 
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giving security may be made...either+before or after 
the expiration of the time within which the security 
has been ordered to be furnished and the Court may 
therefore enlarge the time according to any necessity 
which may arise where it is just and-proper that they 
should do so. That decision similarly docs not go 
beyond the provisions of the present section 148, 

The only other case cited was that of Sundar v, 
Habib Chik (1). In that case the appellants were 
ordered tu give the necessary security within a week; 
On the last day of the week allowed they filed an 
objection to the order calling on them to give 
security, but apparently they neither tendered security 
nor applied for an extension of time. Their appeal 
was rejected, but twodays later they applied for a 
reconsideration of the matter and they were granted 
an extension of time, their appeal being restored to 
the file. The opposite party applied to the High 
Court against the extension of time and the restor- 
ation of the appeal, and the High Court, purporting 
to follow the ratio decidendi in Balwant. Singh's case 
said that the Court was entitled to reconsider on 
cause subsequently shown an order rejecting an 
appeal under Order 41, rule 10 (2), and accordingly, 
Tegarding the application before them as an application 
for revision and the order of the lower Court as an 
order passed in review, refused to interfere. All that 
need be said about that case is that it seems possible 


that the view which the learned Judges took as to 


the effect of the decision in Balwant Singh’s case 
was not warranted by the facts of that case and that 
in any case the facts there were different from those 
of the present case. 

In this case more than a month was allowed for 
_ furnishing the security,. and the appeal was not 
, . (1) (1920) 42 All. 626. 
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rejected. until applicants had been heard on_ their 
application for an enlargement of time. After due 
consideration of the time granted in the first instance, 
of the fact that applicants had not tendered any 
security -within that time, of applicants’ delay in 
applying for an enlargement of time, and of the 
grounds shown by them for the enlargement for 
which they asked, the Bench decided to refuse to 
extend the time and rejected the appeal. We are 
not asked to deal with that order in review and this 
Bench as now constituted could not do so. We are 
merely asked to restore the appeal and to grant 
further time on the footing of a supposed right based 
on the judgment of the Privy Council in Balwant 
Singh’s case, but that case is no authority for the 
existence of such aright in a case like the present. 
On the analogy of the rejection of a plaint there 
would be no such right and I see no reason to 
believe that any such right exists. 
I would therefore dismiss the application. 


Mya Bu, J.—I concur, 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Otter. 


MA THEIN NWE 1929 
v Apl. 2. 


MAUNG KHA.* 


Buddhist law—Divorce—Husband's adultery—Wife cannot obtain divorce 
solely on ground of adultery—Suit for restitution of conjugal rights— 
Misconduct of the party suing. 

Mere adultery on the part of the husband does not by itself entitle 


a wife to divorce according to Burmese Bad: hist law. 
A suit for restitution of conjugal rights lies under Burmese Buddhist 
law. But a husband will not obtain 3uch restitution ou account of his 


misconduct. 

Ma Ein v. Te Naung, 5 L.B.R. 87 ; Maung Sein v. Kin Thet Gyi, (1704-06) 
U.B.R. Vol. 2 (Marrirge 5) ;Nga Chit Dat v. Mi Kin Pu, (1907-09) U.B.R. 
Vol. 2 (Buddhist Law, Marriage) 1—referred to. i 


Kyaw Din for the appellant. | 


Thein Maung for the respondent. 


HEALD, J.—In Suit No. 13a of 1927 of the 
District Court of Tharrawaddy appellant sued 
respondent for divorce as by mutual consent on the 
ground of respondent’s repeated acts of adultery, and 
she also claimed partition of the property of the 
marriage. 

In Suit No. 16a of the same Court, respondent 
sued appellant for restitution of conjugal rights and 
it was agreed between the parties that the evidence 
recorded in the earlier suit should be evidence in 
the later suit, and that the plaint in the earlier suit 
Should be regareded as a written statement in the 


later suit, ; 








* Civil Kirst Appeal Nc. 175 of 1928 from the judgment of the. District 
' ourt of Tharrawaddy in Civil Regular No, 134 of 1927. ~ 
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The suits were..therefore in. effect heard together 
and the judgment in the later suit followed the 
judgment in the earlier suit. 

Both suits were dismissed, the Court holding that 
mere adultery on the part of the husband does not 
entitle the wife to divorce, and that in the circum- 
stances of the case respondent was not entited to 
claim restitution of conjugal rights. 

Appellant appeals against the dismissal of her suit 
for divorce, and..respondeat,.instead of appealing 
against the dismissal of his suit for restitution, has 
taken the mistaken course of filing a cross-objection 
to appellant's appeal. 

Appellant’s sole ground of appeal at the hearing 
in this Court was that according to the Burmese 
Buddhist law laid down in the Dhammathats 
adultery by the husband is by itself sufficient to 
entitle the wife to divorce. 

The learned advocate’s argument is more in- 
genious than convincing, and can hardly be taken 
seriously. He says that because one Dhammathat 
says that a wife may abuse a husband who commits 
adultery and another Dhammathat says that a 
husband may divorcea wife who abuses him, the 
Dhammathats must be taken as regarding adultery 
by the husband as a sufficient ground for divorce. 

The actual passages in the Dhammathats on 
which he bases this argument are a passage in 
Manugye (XII, 46) which says, “No blame attaches 
to a wife who uses abusive language towards a 
husband who does not consort with her but consorts 
with prostitutes and continues to frequent their 
company in spite of her protests,” and a verse from 
a metrical Dhammathai known as “ Myingun” cited in 
section 302 of the Kinwun. Mingyi’s Digest (Vol. II) 
which says that a husband may leave a wife whose 
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language is unrestrained, who is €x¢essively coarse 
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and disgusting, who has a hard and better tongue Ma taew 


who sulks and has a violent temper and whom he 
does not want, and that in these circumstances he 
may live with the wife of his desire. — , 

It is hardly necessary to say that even if these 
two passages are read together, and there is no 
reason why they should be, they do not go far 
towards establishing the proposition that the husband’s 
adultery by itself is a ground for divorce in a suit 
brought by the wife. 

The learned advocate has however referred us 
also to two passages from the Dhammathats which 
are cited in section 230 of the Digest. The first of 
these is an extract from Kaingsa which runs as 
follows: “If a wife say to her husband you have 
violated another man’s house and belongings, you are 
suffering from a loathsome disease, I do not want to 
live together with you, she shall not be blamed.” 
The second is a passage from Dhamma which says 
that a wife may discard a husband who is a 
drunkard and a gambler and who seduces other 
men’s wives, if he continues in his misconduct in 
spite of having promised the wisemen three times in 
writing to give up his evil ways. 

He has referred us further to a passage ir 
Dhaminathalkyaw cited in section 256 of the Digest 
which says that if the wife is guilty of adultery, she 
is to have her head shaved in four patches and to 
be sold into slavery, and that if the husband keeps 
a paramour he is to leave the house with only the 
clothes he is wearing. 

_ The last of these passages is the only one which 
goes any way towards. supporting appellant’s argument 
that a wife may divorce a husband -for mere 
adultery, and it can hardly be contended that the 
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Courts .are. bound to enforce that law.at,the, present 
day. . . 

As a matter of fact the distinction between wife 
and husband in the matter of adultery as a ground 
for. divorce: is clearly shown in the passage from 
Manugye (V, 24) which is reproduced in section 302 
of the Digest immediately after the verse from 
Myingun mentioned above. That passage says that 
where one party to a marriage behaves like an animal 
it Shall be no defence to a suit for divorce brought 
by tbe other party for the husband, if the suit is 
brought by the wife, to say that he has not been 
guilty of cruelty and has not taken a lesser wife, 
or for the wife if the suit has been brought by the 
husband, to say that she has not taken a paramour, 
This passage supports the view ‘that “the ordinary 
grounds for divorce are cruelty and adultery on the 
part of the husband and adultery on the part of the 
wife 

That is the view of the law which has hitherto 
been taken by the Courts, vide the case of Ma Ein 
v. Te Naung (1), and we are not convinced by the 
reasoning of the appellant's learned advocate or by the 
passages in the Dkammathats which he has cited that 
we ought to hold that mere adultery on the part of 
the husband is by itself a sufficient ground for 
divorce. 

It follows ‘eal, since appellant bases her case 
merely on adultery, her appeal should be dismissed. 

As for respondent’s cross-objection, it clearly does 
not arise in respect of appellant’s suit and appeal, 
but supposing that it could be regarded as an appeal 
against the decree in respondent’s suit, all that need 
be said about it is that in view of respondent’s 


misconduct, which I would hold proved, the case ~ 


(1) (1909) 5 L.B. Rw 87, 
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is not one in which ~restitution™’of ‘conjugal rights 
ought to be ordered. 

The cross-objection should in my opinion be 
dismissed. rae 

In the circumstances, each party should bear its 
own costs in this Ccurt. 


OTTER, J.—This is an appeal against a judgment 
of the District Court of Tharrawaddy refusing to 
grant a decree for divorce at the instance of the 
appellant. The suit was heard together with a cross 
suit in which the respondent asked for a decree for 
restitution of conjugal rights. He was refused a 
this decree. He now files a cross-objection to the 
appeal of the appellant asking that the decree of the 
lower Court should be modified by granting him 
restitution of conjugal rights. 

The only ground relied on by the appellant in her 
appeal is that the respondent was guilty of adultery. 
No allegation of cruelty was put forward and there is 
no suggestion that the respondent took to himself a 
second wife. The parties are Burmese Buddhists, 
The first question therefore is whether, according to 
the Burmese Buddhist law, a divorce can be granted 
to a wife against her husband upon the sole ground 
of adultery. 

. Mr. Kyaw Din who appeared for the appellant 
referred us to a large number of extracts from the 
Dammathats, and I would say.at once that with the 


possible exception of an extract from the Kaingza 


_ appearing in section 230 of U Gaung’s Digest of the 
Burmese Buddhist law, all the passages referred to 


‘appear to us to point toa conclusion contrary to that’ 


contended for. by him. It is necessary to point out 
that the Dhammathats can only. be regarded as 
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directory and«not as statements of the law which are 
necessarily binding in law. Moreover there is 
authority, which in my view shows that it is not and 
never has. been the law, that a Burmese Buddhist 
woman can ‘divorce her husband on the sole ground 
that he has had sexual intercourse with a woman not 
his wife. ' 

The -extract from the Kaingza appearing in 
section 230 of the Digest, to which I have referred, 
says that the-wife‘has the right of refusing to cohabit 
with her husband who is adulterous, or is suffering 
from some repugnant disease. In my _ view this 
expression of opinion, though perhaps then in accord- 
ance with the usages of Burmese Buddhists, does 
not amount to a statement that under such circum- 
stances a divorce, even by mutual consent could be 
obtained. 

Turning to the decided cases upon the point the 
case of Ma Ein v. Te Naung (1), (decided by a 
Bench of the late Chief Court) lays down that in the 
case of Burman Buddhist married couple, adultery’ 
on the part of the husband does not alone, or even 
accompanied: by a single act of cruelty, entitled the wife 
to a divorce. In that case the Court expressed the 
opinion that it appears from the Dhammathats that. 
adultery on the part of the husband does not alone, 
or even accompanied by a single act of cruelty, 
entitle the wife to a divorce. A-wife is, however, 
entitled to a divorce as by. mutual consent, if her 
husband takes a lesser wife.without her approval. 
This. was decided after examination of a mass of 
conflicting authorities by a Full Bench of the late: 
Chief Court in the well known case of In re Maung. 
Hme v. Ma Sein (2). But the act of adultery, quite 
apart from that of taking another woman to wife, is 
(1) (1909) 5 L.B.R. 87,.- (2) (1918) 9 L.B.R, 191, 
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different, and on this point no authority was cited in 
support of the appellant’s contention. 

Thus the proposition that adultery alone does not 
entitle a wife to divorce her husband has been 
established and there is no case were the correctness 
of this view has since been questioned: 

Upon this part of the case I need mention one 
further point only. There was some -évidence that 
adultery took place during the temporary absence of 
the appellant in a house where they had been living 
together, and some suggestion was put forward that 
such adultery under these circumstances might 
amount to legal cruelty. No authority was put 
forward in support of this view, and moreover so far 
as we know there is nothing even in the Dhamma- 
thats which supports this view. 

It seems to me, therefore, that the appellant 
cannot in law succeed in thisappeal. It is unneces- 
sary, therefore, to examine the facts upon which she 
relies, 

The only remaining question is whether the 
learned District Judge was right in refusing to the 
respondent an order for restitution of conjugal rights. 
For many years doubts had existed as to whether 
such a suit would lie under the Burmese Buddhist 
law. In 1907, however, the question was decided 
in the affirmative. See the Upper Burma case of 
Nga Chit Dat v: Mi Kin Pu (1). In all such cases, 
however, the party seeking a decree must be free 
from blame. See+asto this case of Maung Sein 
v. Kin Thet Gyi (2). In the present case there was 
‘abundant evidence to justify the lower Court in 

-coming to the conclusion, as apparently it did, that 


the respondent misconducted himself on several | 





(1) (1907-09) II Upper Burma Rulings, page 1, Buddhist Law, Marriage. 
(2) (1904-06) 11 Upper Burma Rulings, page 5, Budchist Law, Marriage. 
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occasions with Ma Saw Mya. :«Comment..was made 
that the evidence called for the appellant upon this 
matter ought not to be relied upon owing to the low 
station in ‘life, or relationship to the appellant, of 
certain of the witnesses. Such comment is, of course, 
permissib'e, but I have read the evidence and see no 
reason to disagree with the view taken by the District 
Judge who-heard these witnesses give their evidence. 

The learned District Judge also pointed cut that. 
the respondent was at fault“in™“that~he leit the 
appellant after a heated quarrel] with his wife. There 
seems to have been repeated quarrels between them. 
A serious quarrel occurred some three months or so 
before the final rupture. On this occasion the 
respondent left the house taking with him some, at 
any rate, of the family furniture, and an apparently 
false charge of infidelity was made by the respondent 
against his wife. I have little doubt that a- contri- 
butory cause of the quarrels between the parties was. 
the tendency on the part of the respondent to 
excessive drinking. The respondent finally left his 
wife saying he would obtain a divorce, and some 
preparation was made to have a deed-drawn up 
While a discussion about this was going on, the two 
brothers of the respondent arrived, and after a 
conversation between them and the respondent the 
two brothers violently abused the appellant. It was 
said on his behalf that the final quarrel was entirely 
due to resentment by the appellant on account of 
this abuse. It seems impossible to hold that this was 
so. Itis true that in a letter (Exhibit 3). written by 
the appellant to the respondent after the separation 
there are many statements which show her resentment 
at the conduct of the appellant’s family. It is equally 


‘clear, however, that the respondent was in the habit 


of abusing the appellant to. members of his family, 
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and there can be no doubt that they took his part we 
against her. ss Aig 

It is unnecessary for us to deal more in detail v. 
MAuNG 


with the evidence, forI agree with the conclusion — kua. 
arrived at the learned District Judge. From the orzgn, 7. 
whole of the evidence it is plain that the respondent 
has treated the appellant extermely badly and he is 
not a man whom the Court will assist by ordering 
his wife to return. 7 
The appeal and the cross-Objection thereto must, 
therefore, be dismissed. Neither party is successful, 
and we, therefore, order that each party will bear 
their own cost of this appeal and the order of the 
lower Court as to costs will stand. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Otter. 


MAUNG MYA TIN 
1929 


dv. aes 
MAUNG PAIK SAN.* Apl. 2. 


Buddhist Law—Inheritance—Step-children, rights of in step-parent’s 
estate—Pariition on parent's death, whether a bar—Differcnce between 

- partition on death of purcnts and remarriage of step-farents. 

Held, that step-children or step-grandchildren who have made a partition 
with the step-parent or grandparent on the death of their parent or grand- 
parent are not by such partition debarred from being heirs of the step-parent 
or the stép-grandparent, 

Hcld, further, that whilst the partition on rema-riage of the parent may bar 
the child from subsequent claim against the step parent to a share of inherit. 
ance in the deceased parent’s estate, it does not neeessarily opcrate as a bar 
to a claim as heir of the step-parent on the step-parent’s subsequent death; 

Ma Gun Bon v. Maung Po Kywe, (1897-1901) .B-R. Vol. 2, 66; Maung 
Dwe v. Khoo Haung Shein, 3 Ran. 29 (P.C.)—referred to.. 

Po Saw v. Ma Gyt, C. ist A. 106 of 1925, H.C. Ran.—fol!owed. 
Ma Thaung v. Ma Than, 5 Ran. 175 (P.C.)\—distingutshed. 


* Civil Miscellaneous Appeal 113 of 1928 from the judgment of the 
District Court of Yaméthin in Civil Regular No, 1a of 1928. . 
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Ba Fhawng forthe appellant. 


Ganguli for the respondent. 


HEALD, J.—Respondent who was a nephew of 
Ma Ngwe Bwin,deceased, and claims to be one of 
her heirs applied for Letters of Administration in 
respect of her estate. He mentioned in his appli- 
cation that Ma Ngwe Bwin had left an elder sister and 
a younger brother still surviving as well as a niece 
and another nephew. 

Appellant a grandson of. Ma Ngwe Bwin’s hus- 
band Chit Tun who predeceased her opposed res- 
pondent’s application for Letters on the ground that 
he was Ma Ngwe Bwin’s sole heir but he did not 
himself apply for Letters. 

The lower Court said that respondent was the 
nearest relative of Ma Nywe Bwin and that appellant 
had no right or title to the estate, and granted 
Letters to respondent. 

Appellant appeals on the ground that in Burmese 
Buddhist law a step-grandchild excludes a nephew 
from inheritance in respect of the estate of the step- 
grandmother and that therefore respondent, not being 
an heir, was not entitled to Letters. 

Since Ma Gun Bon's case (1) was decided over 
thirty years ago, it has been regarded as settled law 
that step-children or step-grandchildren exclude col- 
lateral relatives as heirs of the step-grandparent and 
this view of the law was affirmed by their Lordships. 
of the Privy Council in Maung Dwe v. Khoo Haung 
Shein (2). ; 

But it is contended.in the present case that the 
fact that appellant made a claim against Ma Hnin 
Bwin when his grandfather Chit Tun died debars. 
him from being recognised as an heir of Ma. Hnin 

(1) 2 U.B.R. (1847-01) 66. ~~ (2)(1924) 3 Ran. 29. 
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Bwin. It is sought,to found .this contention on the 
decision of the Privy ‘Council in the case of Ma 
Thaung v. Ma Than (1), but that was a case in 
which children who by reason of the death of their 
mother and in view of their father’s eee had 
a right as against their father to ciaim a share of the 
property cf the marriage of their parents and had 
exercised that right and received their share of the 
property, claimed again as against their step-mother 
on their father’s death, and the decision in that case 
was based on an express provision of Buddhist law 
which says that children who have claimed and taken 
their shares of inheritance from the surviving parent 
on that parent’s remarriage cannot on the death of 
that parent claim from the step-parent a share in the 
property of the second marriage. It is contended that 
this decision establishes a general rule that accept. 
ance of a share of inheritance is in every case a bar 
to a subsequent claim to inherit, but it seems to me 
clear that it does not establish any such rule because 
what isa bar to a claim as against the step-parent 
to a share of inheritance as heir cf the deceased 
parent is not necessarily a bar to a claim to inherit 
as heir of the step-parent herself. 

A similar question to that which arises in the 
present case was considered by a Bench of this Court 
in the case of Po Saw v. Ma Gyi (2), where the 
question was whether the step-children who have 
received from their stepmother the share of inheritance 
to which they became entitled as against her by reason 
of the death of their father are entitled, as against 
the step-mother’s nephews, to inherit their step- 
mother’s estate, in a Case Ww here there are no children 
or descendants of children of the. marriage of their 


father with the step-mother. That case is exactly 





(1) (1923, 5 Ran. 175. (2) Civil ist Appeal No. 106 of 1925. 
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Similar to the-.present case except that in this case 


the claimant is a step-grandchild instead of a step- 


child or step-children, a difference which in view of 
the decision of Afa Gun Bon’s case is immaterial. 
The contention in that case was the same as that in 
the present case, namely that the fact that the claim- 
ants had already received a share of inheritance 
barred any subsequent claim to inheritance on their 
part, and it was supported by the same reference to 
the Privy Council case of Ma Thaung v. Ma Than, 
but the Bench decided that the step-children ex- 
cluded the nephews. I know of no subsequent ruling 
which throws any doubt on the decision of that case 
and on further consideration of the question in this 
case I see no treason to believe that that decision 
was mistaken. 

It follows that if appellant in this case received 
from Ma Ngwe Bwina share of inheritance to which 
he became entitled on the death of his grandfather 
that fact would not debar him from being his step- 
grandmother's heir and therefore it is unnecessary 
to consider whether or not in fact he did become 
entitled to a share as against his step-grandmother 
on the death of his grandfather. He admittedly 
claimed and received certain property from Ma Ngwe 
Bwin, and although, if at that time he had in fact 
no right of inheritance as against her, the transfer of 
that property would be rather of the nature of a 
giftthan a transfer of property to which he had a 
right by inheritance, nevertheless even if it was a 
transfer of inheritance, it would not debar him from 
being Ma Ngwe Bwin’s heir and from claiming in- 
heritance as such heir, and since he is such an heir 
and as such heir excludes respondent from inherit. 
ance respondent cannot be an heir anc has no > right 
1o Letters of Administration. 
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I would therefore sei.aside the order of the lower 
Court granting Letters to respondent and would 
direct that the Letters issued to him be withdrawn 
and cancelled. 


I would also direct respondent to. bear appellant’s* 


costs throughout. 


OTTER, ]|—The respondent is the nephew of one 
Ma Ngwe Bwin deceased and the appellant is her 
step-grandson. The former obtained Letters of 
Administration to Ma Ngwe Bwin’s estate and the latter 
appeals against that order. 

There is no dispute upon the facts and the 
question is purely one as to the respective rights of 
the parties under the Burmese Buddhist law. The 
law upon the question under review may be regarded 
as settled, and it is necessary to refer to two de- 
cisions where the facts were almost identical with 
those in the present case, viz, Ma Gun Bon vy. 
Maung Po Kywe and others (1); Maung Dwe and 
others v. Khoo Haung Shein and others (2), The 
latter case is a decision of the Privy Council and this 
Court is of course bound by it. It may be conve- 
nient however to set out the leadnote in the first of 
these two cases; for down to the year 1923 when 
it was expressly approved by their Lordships of the 
Privy Council that case was regarded as the leading 
authority upon the matter. The facts were identical 
with those in the present case and the materiaj 
portions of the headnote are as-follows :— 


; ie Held,—after an examination of all the available texts of 
Buddhist law on the subject, that collateral blood relations, or 
ascendants,.can succéed to an inheritance only when there are no 
possible heirs in the descending ~-line ; that step-children are 
treated. as entitled to some share of inheritance, like descendants 


(1) 1897 U.B.R. Vol. 2, 66. (2) (1926) 3 Ran, 29.- 
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by blood; and that in the absence of natural descendants, step- 
descendants are clas edas heirs entitled to succeed the tond 
of blood yielding to the more important consideration of having 
a descendant heir and representative.’’ 

““ Held,—further, that where there are no children but only 


“grandchildren surviving, the laiter succeed on the same footing as 


children although their parents had died without reaching the 
inheritance cr obtaining a vested interest, the principle of Bud- 
dhist law on this psint apparently being that this rule is requisite 
only where a distinction has to be made between the claims 
of different classes of heirs, and its application unnecessaty when 
the nearest heirs all stancl in the same degree of relationship to 
the deceased owner of the estate to be divided.” 


“ In approving of this decision the Privy Council 
say at page 33 of the Report of Maung Dwe’s case:— 


“ Once itis determined, that steg-children are déscendants 
they necessarily oust collaterais, for by Buddhist law the property 
never ascends as long as it can descend. The learned appeal 
Judge in this case says:— The point of view ot the Buddhist law 
is undoubtedly based on the community of interest between 
liusband and wife. So strong is the bord beiween them that, in 
the absence of natural children the husband’s or wife’s children, 
as the case may be, rank.as the children of the step-parent in the 
matter of inheritance to the exclusion of collateral blood relations. 
Their Lordships agree with this statement,.’’ 


One further point may be briefly referred’ to, 
The appellants are the step-grandchildren of the 
deceased. Their natural grandfather Ko Chit Tun 
died before his wife Ma Ngwe Bwin. There was 
evidence that during the last illness of the latter there 
was a partition of Ko Chit Tun’s property and that 
the deceased:made over Rs. 35 and ‘‘ three baskets of 
seedling sown land” to the appellant. The latter 
admits this, but it is not clear whether all Ko Chit 
Tun’s property was partitioned. It is said that as 


some such partition took place the appellants lost any 


right he may have had to inherit the property: of 
Ma Ngwe Bwin. Pie cae 
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The case of Ma Thaung and another v. Ma Than 
and others {%)“is" relied on by the respondent. In 
that case the Privy Council (upon the authority 
of one Dhammathat) held that where after the death 


of the wife her husband partitions the property and: 


marries again, the children by the former marriage 
cannot claim to inherit. 

The reasoning underlying this deeision was that as 
upon a second marriage, which he was about to 
contract, all his. property would become the’ joint 
family property of himself-and his proposed wife it 
was natural that the husband should provide for his 
then children during his lifetime. It is only neces- 
sary to say that, even assuming there was a partition 
_of all Ko Chit Tun’s property the facts of the present 
case are. different. Ma- Ngwe Bwin did not marry 
again nor is there any evidence that shé ever con- 
templated doing so. The evidence rather is that she 
was a sick ‘woman. The fact that there may have 
been some sort of partition is immaterial. I am 
satisfied on the other hand that under the Burmese 
Buddhist law the FesHongent was not an heir of Ma 
Ngwe Bwin. oe 

The Letters granted to him must be withdrawn and 
the order granting Letters to him i is. set aside with costs 
both here and below. 


- (1) (4923) 5 Ran. 175. 
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0, APPELLAGE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Otter. 


S.R.M.M.A. FIRM 
v. 


MAUNG PO SAUNG AnD OTHERS,* 


» 


Limitation Act (IX of 1908), s.14—Proceeding contrary to clear provision of 
law is not in good faith—Revision of orders under O. 21, r. 63, Civil 
Procedure Code \Act V of 1903) does not ordinarily lie. 


The High Court dves nct ordinarily interfere in revision with orders made 
under O. 21, r. 63 of the Civil Procedure Code. Such orders are conclusiveand 
the rule itself provides a remedy by way of suit. A person or his advocate 
chooses nevertheless to apply for revision of such an order and after the 
dismissal of bis revision application files a declaratory suit more than a year 
after the passing of the order under O. 21,r. 63, he cannot claim the benefit of 
s. 14 of the Limitation Act and ask for the exclusion of the time taken up in 
the revision proceedings. Proceeding contrary to a clearly expressed provision 
of Jaw cannot be regarded as prosecuting another Civil proceeding in good 
faith. 


Balakrishna v. Vasudeva, 40 Mad. 793 (P.C.); San Ba v. Lun Bye, 3 - 
U.B.R. 13 ; Tun U v. ¥.P.S.P.T. Firm, 8 L.B.R. 146—followed. 


Anklesaria for the appellants. 


Thein Maung for the respondents. 


HEALD and OTTER, JJ.—In Suit No. 9 of 1924 of the 
District Court of Magwe the present appellant obtained 
a money decree against the present respondents Po 
Saung and Ma Twe, and in execution of that decree 
he attached certain oil well sites. 

The respondents Po Maung and Ma E applied for 
removal of the attachments on the ground that they 
were in possession of the said sites under a possessory 
mortgage, and the Court made an order removing 
the attachment. 


* Civil First Appeal No, 159 of 1928 from the judgment of the District 
Court of Magwe in Civil Regular No. 23 of 1928. 
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Instead of filing a suit under the provision of 
Order 21, rule 63, appeliarit applied to this Court for 
revision of the order removing the attachment. His 
application was dismissed. 

Appellant then filed a suit under Order 21, rule 63 
for a declaration of his right to attach the properties. 

The date of the order removing the attachment 
was the 22nd of April 1926 and under Article 11 of the 
First Schedule to the Limitation Act the suit under 
Order 21, rule 63 to set aside that order ought to 
have been filed within one year from that date. 
Appellant’s suit was not filed until the 17th of 
September 1927, and the lower Court held that is was 
barred by limitation and dismissed it. 

Appellant appeals on the ground that under sec- 
tion 14 of the Limitation Act he was entitled to exclude 
the period between the 15th July 1926 and the 6th of 
Januaty 1927, during which his application for revi- 
‘sion was pending in this Court. 

The same question which arises in this appeal 
was decided by a Bench of the late Chief Court of 
Lower Burma in the case of Tun U v. The Y.P.S P.L. 
Chetiyar Firm (1). In that case, the learned Chief 
Judge said := _ 

“ Sub-section 1 of section 14 of the Act says that in computing 
the period of limitation prescribed for any suit, the time during 


which the plaintiff has been prosecuting with due diligence another 
civil proceedings, whether in a Court of First Instance or in a 


Court of Appeal, against the defendant, shall be excluded, where 
the proceeding is founded upon the sime cause of action and ‘Is ‘ 


- prosecuted-in good faith in a Court which from defect of jurisdic- 
tion or other cause of a like nature is unable to entertain it. 

“The course which the plaintiff should have pursued is very 
cléarly indicated in rule 63 of Order XXI of the Civil Procedure 
Code, which says that whéré a claim or an objection is preferred 

‘toan attachment ihe party against whom an order ig made may" 


(1) (1915) 8 L.B.R. 146. 
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institute a suit to establish the right which he claims to the 
property in dispute, but, subject.to the result of such suit, if any,. 
the order shall be cdéficlusive. ‘Artiie*11°oF the Tithitation Act 
gives one year from the date of the order for the institution of 
such suit. 

“With such plain provisions staring him in the face it was 
sheer culpable negligence on the part of the advocate who was 
then acting for the plaintiff to incur the risk of the plaintiff losing. 
all remedy by filing the appeal and the application for revision... 
If the plaintiff is bound by the acts of his advocate no case for 
exclusion of time under section 14 of the Act is made out, because: 
proceeding contrary toa clearly expressed provision of law cannot 
be regarded as prosecuting another civil-proceeding:in good faith: 
in the sense in which the words ‘ good faith’ are defined in the 
Act, viz., done with due care and attention.”’ 

In the Upper Burma case of San Ba v. Lun Bye (1); 
the question whether the High Court even has power 
to interfere in revision with orders made under Order 
21, rule 63 was considered and it was said that the: . 


‘High Court will interfere only where the extrinsic: 


conditions of the lower Court’s legal activity have. 
been plainly infringed, but where the alleged or 
apparent error consists ina misappreciation of evidence: 
or miscoristruction of the law intrinsic to the enquiry 
and decision it will respect the finalily intended by 
the wording of Order 21, rule 63 and wili intervene 
only when it is manifest that by the ordinary and 
prescribed method an adequate remedy or the intended. 
remedy cannot be had. In this connection reference 
may bé made to the case of Balakrishna Udaya v. 
Vasudeva Aiyar (2), where their eee i of the. 
Piivy ‘Council said that section 115 of the Code, 
which is the section which confers on the High Court. 
power to revise the decisions of subordinate Courts 
“applies to jurisdiction alone, the irregular exercise 
or non-exercise of it on the illegal assumpticn of it. 
The section is not directed against conclusions of. law 


(4) (1917-20) 3 U.B.R. 13. (2) (1917) 40 Mad. 793. 
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‘or fact in which the question of jurisdicticn is not 
involved.” 

The High Court in both Upper and Lower Burma 
has repeatedly said that it does not ordinarily interfere 
in revision with orders made under Order 21, rule 63 
because such orders are by the rule itself declared to 
‘be conclusive and the rule-itself provides a remedy 
by way of suit for the person.against. whom such an 
order is made. : 

Appellant’s learned advocate has referred us to the 
case of Phomon Singh v. Wells (1), where a Judge of 
this Court said that where an investigation has been 
refused or an order has been passed without investi- 
‘gation or where the order passed is not a proper 
‘order passed in accordance with Order 21, rules 59—63, 
the High Court would interfere. That statement may 
or may not be a correct statement of the law, but it 
as clear that it did not overrule the decision in Tun 
U’s case, and as we are in entire agreement with 
that decision we dismiss the appeal with costs, 
-advocate’s fee to be five gold mohurs. 


(1) (1923) 1 Ran. 276. 
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“APPELLATE CRIMINAL. 
Before Mr. Justice Carr. 


K. M. SUBBAYA NAIDU 
v 
KING-E MPEROR.* 


Criminal Procedure Code (Act V of 1898), ss. 342, 537—Failure to re-examine 
accused after the recall of prosecution witnesses and after examination of 
fresh witnesses —Procedure whet her illegal or merely irregular—Accused's. 
case not prejudiced, then an irregularity only, 


The accused was examined after the evidence of a number of prosecution 
witnesses was concluded. Then two other Crown witnesses were examined 
and after that a number of prosecution witnesses were recalled and cross 
examined. The accused was never examined again, and after the defence: 
witnesses were examired, judgment was passed against the accused. 

Held, that such procedure was in violation of the provisions of s. 342 of the 
Criminal Procedure Code. The accused should have been examined after the: 
two fresh prosecution witnesses had been examined and further re-examined 


. after the Crown witnesses were recalled and cross-examined, But the failure 


of the trial Court to do so, if it did not cause prejudice to the accused, amounted’ 
to an irregularity which is curable under s. 537 of the Code, and not an 
illegality which vitiates the trial altogether. 


| Abdul Rahman v. K.E. 5 Ran. (P.C.); Byrne v The Crown, 4 Lah. 61; 
Emferor v. Bechu, 45 All. 124; Nga Hla U v. K.E., 3 Ran. 139; Saiyid 


- Mohiuddin v. K.E., 4 Pat. 488; Subramania v. K.E., 25 Mad. 61 ; Varisat 


Rowther and another v. K.E.,46 Mad. 449 —referred to. 

Jummon v. Emperor, 50 Cal 308 ; Legal Remembrancer, Bengal v. S.C. Roy, 
51 Cal, 924; Madura Muthu and six others v. K.E.,45 Mad.820 ; Mazahar Ali: 
v. Emperor 50 Cal. 223 ; Pramatha Nath vy. Emperor, 50 Cal. 518—dissent ed 
from, 


Villa for the appellant. 


Tun Byu (Assistant. Government Advocate) fo: 
the Crown. 


Carr, J.—On or about the 20th of January 1928, a 
leaflet headed “Are we dogs’’ was distributed at 
various places on the railway line between Rangoon: 
and Mandalay from a passing train and also at 





* Criminal Appeal No. 221 of 1929, from the order of the District Magistrate: 
of Rangoon in Crimitial Regu'ar Trial No. 148 of 1928, 
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Mandalay itself where at that time a meeting of the 
Hindu Sabha was being held. 

On the 10th of March 1928 the Commissioner of 
Police, Rangoon, under the orders of the Local 
Government filed a complaint under section 1244 of 
the Penal Code against the present appellant 
K. N. Subbaya Naidu, the editor of a newspaper called 
“The Desopakari” and Chellan Pillay, the Assistant 
Manager of that paper. 

At that time the appellant was not to be found 
and Chellan Pillay alone was tried. He was convicted 
by the District Magistrate of Rangoon but on appeal 
was acquitted by this Court on the 15th of August 
1928. 

On the 22nd of October 1928 the appellant 
surrendered himself to the District Magistrate in 
Rangoon, who then proceeded to try him for the offence 
and has convicted him and sentenced him to three 
years’ rigorousimprisonment. Against that conviction 
he appeals. 


The petition of appeal is lengthy and verbose. It 


contains contentions that the District Magistrate had 
no jurisdiction to trv the case and that the leaflet was 
not seditious and the rest of it may be summed up 
into the contention that the evidence in the case was 
not sufficient to prove the publication of the leaflet 
by the appellant. At the hearing of this appeal 


Mr. Villa, who appeared for'the appellant, has dropped 


the contention that the District Magistrate had no 
jurisdiction. I may say also that that contention 
was really unsustainable. Part of the evidence 
against the appellant is to the effect that he had this 
leaflet set up in type in his own press at Rangoon 
and if that fact is proved, then clearly the District 


‘Magistrate of Rangoon could try the case. Other 


evidence is to the effect that the appellant distributed 
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the leaflet at various stations on the Rangoon-Mandalay 
Line, while he was travelling:*from Rangoon to 
Mandalay and if that fact is proved, under section 
183 of the Criminal Procedure Code the District 
Magistrate had jurisdic:ion. 

Mr. Villa has also dropped the contention that 
the leaflet was not seditious. Obviously it was almost 
seditious and inflammatory composition containing 
direct incitement to murder every Englishman in 
Burma, referring, in pene | oe the collection of the 
thathameda tax. 

Mr. Villa has, however, raised a further contention 
of law that the trial is invalid by reason of the 
District Magistrate’s failure to observe the provisions 
of section 342 of the Criminal Procedure Code. 

The facts relevant to this contention are that up to 
the 28th of November 1928, twenty-five witnesses for 
the prosecution had been examined. The accused 
himself was then examined. His examination was 
very brief; but he said at its close that he had 
prepared a statement which would be translated and 
filed in Court. He did in fact put in a lengthy 
statement occupying four pages of type. This is 
dated the 14th December 1928. When it was 
actually filed, does not appear on the record ; but it 
seems probable that it was filed on the 17th of 
December, which was the date of the next hearing 
after the 28th of November. Probably it was put in 
at the beginning of that hearing. At that hearing 
two witnesses for the Crown, who had not previously 
been examined, were examined and after that a 
considerable number of the- other prosecution wit-_ 
nesses were recalled and cross-examined on the 17th 
and 18th of December. On the 8th of January 1929, 
the defence witnesses were. examined and finally 
judgment was passed. on the 4th of February 1929. 
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After his examination on the 28th. of. November the 
appellant was not again examined. There can be no 
‘doubt that here the District Magistrate did disobey 
the provisions of section 342 of the Code. That 
section lays down thzt the Court shail examine the 
‘accused generally on the case after the witnesses for 
the prosecution have been examined and before he is 
called on for his defence. I have no doubt that this, 
applied to the present case, would require the accused 
to be re-examined when the prosecution witnesses 
had been recalled and cross-examined after he was 
finally charged and there is equally no doubt that 
after two fresh prosecution witnesses had been 
examined after the framing of the charge, the section 
requires that the accused should’ be _ further 
examined. 

The question is whether this is merely an 
irregularity which, if no prejudice has been caused 
thereby to the accused, is curable under section 537 
of the Code or whether it. is an illegality which 
vitiates the trial altogether. . 

Before discussing this question fully, I would say 
that in my opinion the irregularity or illegality which- 
ever it may be has not in any way prejudiced the 
appellant. The evidence of the two additional witnes- 
‘ses called after his examination though relevant added 
mothing of any very material importance to the case as 
it stood before that ; nor did there emerge from the 
‘cross-examination of the other prosecution witnesses 
any thing which required further explanation by the 
accused. 

On the question now to be decided, there is a very 
considerable difference of opinion among the High 


Courts inIndia. In thecase of Madura Muthu Vaunian . 


and six others, accused (1), a Bench of the Madras 
(1) (1922) 45 Mad, 820. 
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High Court held that the failure to examine an accused 
person “after the’“prosecution witnesses had been 
recalled and cross-examined after the framing of the 
charge was not a mere irregularity curable under 
section 537 but an illegality which vitiated the trial- 
This case however was overruled in part at any rate 
by Varisai Rowther and another—petitioners (1), in 
which four out of the Full Bench of five Judges held 
that when an accused person had once been examined 
after the prosecution had finished: calling evidence it 
was not obligatory on the Court-to question him again 
after the cross-examination and re-examination of the 
prosecution witnesses recalled at the instance of the 
accused under section 256 of the Code. The Fulf 
Bench further held that, if the prosecution called 
fresh evidence after the charge was framed, the 
accused must be questioned generally on the case after 
this further examination of the prosecution witnesses. . 

The Calcutta High Court has in several cases: 
taken the view set out in Madura Muthu Vannian 
and six others (2). These cases are Mazahar Ali v. 
Emperor (3),.Jummon Christian v. Emperor (4); 
Pramatha Nath Mukerjeev. Emperor (5) and Legal 
Remembrancer, Bengal v. Satish Chandra Roy (6). 

On the other hand in Byrne v. The Crown (7), one 
Judge of the Lahore High Court held when the 
witnessess for the prosecution had been examined and: 
cross-examined at considerable length before the 
framing of the charge and the accused had at that stage: 
been examined, the failure to re-examine the accused: 
after the further cross-examination of the witnesses: 
after the framing of. the charge was a mere. irregu- 
larity and no ground for setting aside the findings of: 


(1) (1923) 45 “Mad. 449 (4) (1923) 50 Cal. 308. 
(2) (1922) 45 Mad. 820. (5) (1923) 50 Cal, 518. . 


(3) (1923) 50 Cal. 223. (6) (1924) 51 Cal. 924. 
. (7) (1923) 4-Lah. 61. : 
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the trial Court unless .it had occasioned a failure of 1979 
justice. Raton 
A considerably stronger case than this is Saiyid Natu 
Mohiuddin vy. King-Emperor (1), in which a Bench ging. 
of the Patna High Court held; ‘In every case in EMPEROR- 
Carr, J. 


which the legality of a trial is challenged on the ground 
that the provisions of section 342, Criminal Procedure 
Code, 1898, have not been complied with, the test is 
whether there has been prejudice to the accused by 
reason of the absence of judicial questions and whether 
the defect is cured by section 537 of the Code.” 
Another case is Emperor v. Bechu Chaube and 
another (2), which was before one Judge of the 
Allahabad High Court. In that casea fresh witness for 
the prosecution had been examined after the exam- 
ination of the accused, who was not further examined 
on his evidence. That witness, however, did not add 
materially. to the evidence which had been already 
given for the prosecution and which the accused had 
had an opportunity of explaining. It was held that, 
though there was an error, it did not in the circum- 
stances vitiate the proceedings. This case was followed 
by my learned brother Brown in Nga Hla U v. King- 
Emperor (3). In that case no fresh witnesses for 
the prosecution had been examined after the exam- 
ination of the accused and the question before the 
Court was whether the failure to examine the accused 
further after the prosecution witnesses previously 
examined had been recalled and cross-examined was 
a mere irregularity or illegality which vitiated the-trial, 
it was held that it was.a mere irregularity. 
Considering the judgments in the cases abcve- 
mentioned it seems to me that the Calcutta.and Madras 
High Courts have taken.a very highly technical view 





(1) (1923) 4 Pat, 488. (2) (1923) 45 All. 124. 
, (3) (1925) 3 Ran. 139. 2 
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of the question while the.other,.High Courts have dealt 
with it in relation to the merits of the cases before 
them. The view that the omission again to examine 
the accused is an irregularity curable under section 
537, Criminal Procedure Code aud not an illegality 
which vitiates the trial in my opinion, receives very 
considerable support from the judgment of their Lord- 
ships of the Privy Council in Abdul Rahman v. The 
King-Emperor: (1). The question before their Lord- 
ships in that case was the effect of a failure properly to 
carry out the provisions of section 360, Crimina] 
Procedure Code, in regard to the reading over to 
witnesses of their depositions. Their Lordships drewa 
distinction between that question and the question which 
arose in Subrahmania Ayyar v. King-Emperor (2), 
where the procedure adopted was one which the Code 
positively prohibited. The concluding paragraph in 
their Lordships’ judgment runs as follows :— 


“To sum up, in the view which their Lordships take of the 
several sections of the Code of Criminal Procedure, the bare fact 
of.such an omission or irregularity as occurred in the case under 
appeal, unaccompanied by any probable suggestion of any failure 
of justice having been thereby occasioned, is not enough to warrant 
the quashing of a conviction, which on their Lordships’ view, may 
be supported by the curative provisions of sections 535 and 537, 
Their Lordships will humbly advise His Majesty that this appeal 
should be dismissed.” 


These remarks, in my opinion, apply with equal 
force to the undoubted error which has occurred in 


this case, and in my view they render strong support 


to. the view taken by my learned brother Brown in 


_ the case above mentioned. 


As I have already said that the omission which 
occurred in this csse has not in any way prejudiced 
the appellant nor was there’ anything about it which | 





(1) (1927) 5-Ran. 53. (2) (1902) 25 Mad. 61. 
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could lead to a failure of justice being occasioned by 
it, I hold that the District Magistrate’s error does not 
vitiate the proceedings and is a mere irregularity which 
is cured by the provisions of section 537 of the Criminal 
Procedure Code. 

The only other question for consideration is 
whether on the evidence on the record the conviction 
of the appellant is justified. 

[His Lordship held that it was justified and dis- 
missed the appeal. ] 


APPELLATE CIVIL. 
Before sir Guy Rutledge, Kt., K.C., Chief Justice and Mr, Justice Brown. 


MA SEIN 
v. ; 
P.L.S.K. FIRM AND ANOTHER.* 


Specific Relief Act (I of 1877), s. 42, proviso—Judgment-debtor’s fictitious 


transfer—Creditors’ suit for bare declaration to declare transfer void—: 


Consequential relief of setting aside deed unnecessary. 


.. Where under the provisions of s. 42 of the Specific Relief Actthe creditors - 
of a judgment-debtor choose to file a suit against him and the transferee of his 


property for a bare declaration that such transfer was void and ineffective as 

against them and that they were entitled to proceed in execution or otherwise 

against the property, such a suit would lie without the necessity of asking 
for the consequential relief of setting aside the deed of transfer. 


Ganga Ghulameq v. J. Prasad, 26 All. 606—referred to. 


Kyaw Din for the appellants. 


Chari for the 1st respondente. 


RUTLEDGE, C.J., and BRowN, J.—The Ist repond-. 


ent P.L.S.K. Chettyar firm sued the appellant, Ma 





* Civil First Appeal No. 230 of 1928 from the judgment of the District 


Court of Hanthawaddy in Civil Regalar No. 57 of 1927. 
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Sein, and the 2nd respondent, Maung Saw Maung 
on behalf -of--themselves and -other..Chettyar. firms, 
who were the creditors of Maung Saw Maung, for 
a declaration that the deed of release by Maung 
Saw Maung in favour of Ma Sein was void and 
ineffective as against the creditcrs and that the 
creditors were entitled to proceed in execution or 
otherwise against the property. 

The trial Court gave the plaintifis a decree in 
terms of the prayer in the plaint. Ma Sein appeals 
against this detree on two grounds. :.The wefirst 
ground is that the trial Judge ought to have held 
that the suit for a mere declaration was not maintain- 
able without a request for the consequential relief 
of sétting asidé the deed of transfer. Thé second 
ground is that on the merits the plaintiffs have not 
established their case. 

As regards the first ground, the cout-fees in the 
trial Court weré paid as 6n a suit for declaration, 
that is to say, to the value of Rs. 10 only. The 
appellant has paid a similar court+fee in: this appeal 
and it is not contended that the court-féé paid is 
insufficierit. What is contended is that the Chettyars 
could have sued to have the deed of transfer. delivered 
up and cancelled and that, as they did not do so, 
the suit béing a suit under section 42 of the Specific 
Relief Act was not maintainable. Had the Chettyar 
firm first attached the property and had the attach- 
ment been removed under the provisions of rule 58 
and the following rules of Order XXI of the Code 
of Civil Procedure, there can be no question but 


that a suit would lie under the provisions of rule 63. 


There has, however, béen no removal of attachment 
in the present case and it is argued, that being 
so, the Chettyar firm were bound to ask for the 
exncclabon of the document. In accordance With 
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the provisions of section 42 of the Specific Relief Act 
the right to bring a suit under that section is subject 
to the proviso that ‘‘no Court shall make any such 
declaration where the plaintiff, being able to seek 
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to do so.” It is contended that under this proviso Browy, J. 


the plaintiffs might have sought the relief of having 
the document delivered up and cancelled. It does 
not seem to us in any way necessary for the obtain. 
ing by the plaintiffs of their legal rights that they 
should have made any such prayer. On the transfer 
eing declared void, the only further action that the 
plaintiffs could take would be to attach and selj 
the property in execution of their decree. That 
clearly could not be done by the trial Court in the 
suit under appeal. The plaintiffs are not in possesion 
of the property but they have no right to possession 
and certainly could not ask for consequential relief 
of that nature. é 
In the case of Ganga Ghulain v. Tapeshri Prasad 
(1), the plaintiff had filed a suit asking for a decla- 
tation that a certain house was not liable to sale in 
execution of a decree obtained by the Ist defendant. 
The 2nd defendant had executed a mortgage deed 
with regard to that house in favour of the first 
defendant. The plaintiff’s claim was that he was 
the owner of the house and that the 2nd defendant 
had no right to mortgage it. If was contended 
that the plaintiff might have sued for cancellation 


of the mortgage deed and to have the decree 


based on the mortgage deed set aside, and that 
therefore the suit was not. maintainable under the 
proviso to section 42 of the Specific Relief Act. 
It was held that there was no obligation on the 


peng, even under the proviso to section 42, to 





(1) (1904) 25 All. 606. 
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have sued to set aside either the mortgage or the 
decree. All-thatsthe.plaintift wanted, and all that 
the law compelled him to ask for, was to have the 
cloud on his title, which was caused by his property 
being proclaimed for sale, removed, andto achieve that 
it was not necessary to ask-for any further relief. 

The present case is the converse of Ganga 
Ghulam’s case. But it seems to us that the same 
considerations apply. It has been held that a creditor 
in defence to a suit by a transferee of a judgment- 
debtor, claiming*the property that belonged to the 
judgment-debtor as his, can plead in defence that 
the transfer was a fraudulent one and was intended 
to defeat or delay the transferor’s creditors, and 
that it is not necessary for the creditor in such 
a.case tohave the transfer formally set aside. The 
creditor is entiled to ask the Court in whatever 
form the matter may be brought before the:Court, 
to hold that so far as he is concerned. the transfer | 
is void. Under section 39 of tthe Specific Relief 
Act any person against whom a written instrument 
is void or. voidable, who has reasonable apprehension 


that: such instrument, if left. outstanding, may 


cause him serious injury, may “sue .to have it 
adjudged void or voidable, and the Court may, in 
its discretion, so adjudge it, and order it to. be 
delivered up and cancelled. 

‘The contention on behalf of the appellant is 
that the present suit should have been brought 
under this section. It seems to us, ;however, open 
to considerable doubt whether the Chettyar firm 


could have brought a suit under section 39 of the 


Specific Relief Act. They have no apprehension 
that the instrument, if left outstanding, would cause 
them serious injury. If they obtain the. declaration . 
they ask for in~this case, they will then be able 
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to proceed to attach the property and the instru- weer 
ment would clearly not be able to cause them any Ma Sein 
injury. It is not necessary in’ the ,present case psx. 
for the plaintiff to ask to have the document “2 
cancelled and it does not seem to us that their Rvtreper, 
: : ‘ C.J.. AND 
plaint establishes any good cause for such relief. Brown, J. 
‘That being so, we are of opinion that the suit in 
its present form was not barred by the proviso to 
section 42 of the Specific Relief Act. We would 
note that this objection was_not taken in the trial 
‘Court but was raised for the first time in this 
appeal. 
On the merits of the case their Lordships agreed 
with the trial judge and dismissed the appeal with 


costs. 


APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt, K.C , Chief Justice and Mr. Justice Brown, 


AH KWAY 1929 
v. Aph. 8. 
ADMINISTRATOR-GENRAL, BURMA anpD_ 
ANOTHER * 


Letters Patent, Clause 13—-Refusal to ‘stay proceedings under s. 19 of the 
Arbitration Act (IX of 1899) not a judgment—No appeal lies against 
the order. 


Held, that an order of the Original Side refusing to stay proceedings under 
the provisions of s. 19 of the Arbitration Act is not a‘ judgment ' within the 
meaning of clause 13 of the Letters Patent, and consequently no appeal lies 
against such order. 

P.K.P.V.E. Chidambaram Bice v. N.A. Chettyar Firm, 6 Ran. 703— 
followed. 


Soontram v. R.D. Tata & Co., 5 Ran. 451 (P.C.)—distinguished. 
Joylall v. Gopiram, 47 Cal. 611—dissented from, 


od 


* Civil Miscellaneous Appeal No. sie of 1929 from the order of the Original ; 
Side in Civil Regular No. 663 of 1928.. 
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N. M. Cowasjee for the appellant. 
K. C. Bose and P. B. Sen for the respondents. 


RUTLEDGE, C.J.,and Brown, J.—The respondent: 
to this appeal is the Administrator-General of Burma 
as administrator of the estate of one Lee Woot Hong, 
deceased. He brought a suit on the Original Side of 
this Court against the appellant, Ah Kway for a 
declaration as to the share to which Lee Woot Hong’s 
estate is entitled in a partnership business carried on 
with the appellant, for the taking of accounts and for 
the winding up of the partnership. Subsequently the 
2nd respondent, Lee Way Pein, was added as a defend-. 
ant to the suit in his claiming that he was a subsist- 
ing partner. Ah Kway did not file a written state- 
ment but made an application to the Court under 
the provisions of section 19 of the Indian Arbitration 
Act asking for a stay of proceedings. After hearing 
the parties on.this application, the. trial Judge -passed. 
orders refusing to stay procceedings and Ah Kway has. 
now filed an appeal against this order. 

It is contended on behalf of the Ist respondent. 
that no appeal lies and reliance is placed:on the 
Full Bench ruling of this Court in the case of 
P.K.P.V.E. Chidambaram Chettyar and another v.N.A. 
Chettyar Firm (1). It has been suggested on behalf of 
the appellant that we should not follow this Full 
Bench decision because a different view of the law 


was taken.by their Lordships of the Privy Council 


in the case of Sooniran: Jeetmul v. R. D. Tata & 
‘Co. (2). .In that case a suit was brought on. the 
Original Side of this Court and an objection was taken 
that the suit was ‘not within the local jurisdiction 
of the Court. -The trial Court-overruled the objection 


‘and. proceeded to ‘deal with’ the case on the 


eee TL ee —ee ee 
(1) (1928) 6 Ran, 703. - (2) C.M, 82 of 1925. 
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merits. An appeal against this decision was filed 
before a Bench of this Court, and the Bench held 
that an appeal did lie, but, eventually, dismissed the 
appeal on the merits. The defendants then applied 
to the Privy Council for special leave to appeal against 
the order of the Bench and special leave was given. 
The order granting special leave to appeal records 
that counsel had been heard in support of the appli- 
cation and in opposition thereto. If no appeal had 
lain in the first instance to a Bench of: this Court 
that would have been a complete answer to the appli- 
cation for special leave to appeal to the Privy Council. 
It is contended therefore that the order of their Lord- 
ships admitting the appeal involved a finding that an 
appeal from' the trial Judge to the appellate Bench 
did lie.‘ We'are unable, however, to accept this conten- 
tion. In-the order admitting the appeal there is ‘no 
reference whatsoever to the question whether an appeal 
had lain in the first instance from the order of the trial 
Judge. The Privy Council finally decided: the case 
against the appellants. . Their judgment is reported at 
pagé 451 ‘of Volume V, Indian Law Reports, Rangoon 
Series There is no’ reference in their judgment 
to the quéstion whether ati “appeal lay in: the first 
instance from thé order of the trial Judge. The appeal 
was ‘dismisséd on the merits and the respondents 
were. not-called on for a reply. It is quite clear, 
therefore, that at the hearing of the appeal the question 
whether, an appeal had lain from the trial Judge 
was not considered. The order admitting the appeal 


did not involve any finding on any question in dispute. 


The final result of the appeal was against the appel- 
lants and we are unable to hold that the order of 
their Lordships of the Privy Council involved any 
finding -on. the. question whether -an- appeal: did- lie 
in the first instance from the order of the trial Judge. 
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Reference has also been made on behalf of the 
appellant*™totives:case’ of Joylall & Co. v. Gopiaram 
Bhotica (1). In that case a Bench of the Calcutta 
High Court did decide that an appeal would lie from 
an order refusing to stay proceedings under section 
19 of the Arbitration Act. That is clearly an authority 
in favour of the view that the present appeal lies 
but it appears to us to be in conflict with the deci- 
sion in the Full Bench case of Chidambaram Chettiar. 
In that case Ormiston, J., wrote a long judgment in 
which he discusséd’éxhaustively the previous autho- 
rities on the point. The question referred for the 
decision of the Full Bench was “whether the finding 
that the parties intended to treat the document on 
which the suit was filed as aninland and not as a 
foreign instrument, and that the defendants in conse. 
quence cannot now rely upon any defects based upon 
its being a foreign instrument, a finding which had 
the effect of allowing the suit to proceed, amounts to 
a judgment within the meaning of Article 13 of the 
Letters Patent.”” The five Judges who composed the 
Bench were unanimously of opinion that the question 
referred should be answered in the negative. 

At pages 709’and 710 in his judgment, Ormiston, J., 
sets forth three criteria which had been suggested 
as means for determining whether or not an order 
is appealable within the meaning of Clause 13. On 
page 710, he states as follows :— . 

“ The first is that adopted by the Madras High Court in 1868, 
where a judgment is stated to have the meaning of ‘ any decision 
or determination affecting the rights or the interest of any suitor 


‘or applicant ’ : The second is that adopted by the Calcutta High 


Court in 1872, and which on very many occasions has been de- 
scribed as classical. According to this view, ‘ judgment ’ means 


* a decision which affects the merits of the question between the 





(1) (1920) 47 Cal. 611. 
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parties by determining some right or liability ’ and it is immaterial 
whether it is final, or merely preliminary or interlocutory 

The third criterion . . . . which may be described in 
contradistinction to the others as the modern view, being that laid 
down by the Chief Justice of the Madras High Court in 1910, and 
adopted by the late Chief Justice of this Court in 1924. According 
to this view, the test is whether or not the effect of the adjudi- 
cation ‘is to put an end to the suit or proceedings so far as the 
Court before which the suit or proceeding is pending is concerned, 
or if its effect, if it is not complied with, is to put an end to the 
suit cr proceeding ; if it has this effect the adjudication is a judg. 
ment ; otherwise not ’.”’ 


After discussing the case law on the subject, the 
learned Judge came to the conclusion that this last 
test was the proper test to be applied. The order 
which was appealed against in that case was merely 
an order on one issue in the case and its effect was 
not to put an end to the trial of the suit or proceed- 
ing, but to allow it to continue, 

The Officiating Chief Justice in a concurring judg” 
ment remarks, at page 738, “The finding with which 
we are concerned is one, in effect, which decides ” 
that the suit is maintainable, and so paves the way 
for the determination of the main question between 
the parties. 

It does not finally decide the rights of the parties 
and will be subject to attack on appeal, if the decree 
is ultimately against the appellant. 

It is quite clear that according to the principles 
approved in that case the finding on a single issue 
in the trial of a case which does not finally deter- 
mine the rights of the parties is not a judgment with- 
in the meaning of Clause 13 of the Letters Patent, 
and previous rulings of this Court to the effect that 


a preliminary finding whether the trial Court had. 


jurisdiction to try the case is appealable were expressly 
dissented from. We are bound by this decision and 
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we find ourselves unable to distinguish the ques- 
tion involved inthe present ‘appéal. The trial Court 
has decided to proceed with the trial of the case but 
it has not come to any decision on the merits of the 
dispute between the partics, and the effect of the 
order is not to put an end to the suit or proceeding. 
It cannot by its nature be an order which, if not 
complied with, would put an end to the suit or 
proceeding. When the trial Court has proceeded to 
try the suit on its. merits’ and. passed its final judg- 
ment thereon, an appeal will then lie and it will then 
be open to the appellant, if aggrieved by the final 
order, to raise the point that an adjournment should 


have been allowed under section 19 of the Arbitration 


Act. The effect of the order may be temporarily 
to deny the appellant the-right to have the matter 
referred to arbitration, but it is not a final order on 
the point. 

It is true that the order appealed against is nota 
decision on an issue in the case, but its effect is the 
same as if it were an order onan issue as to jurisdiction. 
It was expressly held in Chidambaram Chettyar’s 
case that a preliminary order deciding that the Court 
had jurisdiction on an issue was not appealable, and 
it seems to us necessary to follow that the order 
appealed against here is also not appealable. We are, 
therefore, of opinion that the present appeal does not 
lie. The appeal is therefore dismissed with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Mya Bu. 


MAUNG PWE anD ANOTHER 1929 
v. Afl. 9, 


MAUNG CHAN NYEIN anp OTHERs.* 


-Easement s—Surface water in uncefined channel, no right to by wayof easement 
though Easements Act (V of 1882) not-applicable in Burma—Easement 
by prescription over Government land—period of user—Interruption 
submitted to for lwo years bars suit—Limitation Act (IX of 1908), s..26 
—Customary easement —Inidentsof custom— Catchment area for waterin 
Upper Burma-—Govern ment waste land not rescrved as catchment area for 


waterfalls (vyegya). 


Although the Indian Easements Act does not apply in Burma, it is a 
general principle of law that no claim can be made either as a natural right 
or as an easement by prescription to surface water which does not flow in a 
‘definite course, 

Mussamat Sarban v. Fkudo Sahu, 2 Pat. 110 ; Rawstron v. Taylor, [1855] 
Al Ex. 369 ; V. Adinarayanav. P Ramadu, 37 Mad 304—referred to. 

To establish an easement by prescription over Government land it is 
“necessary to prove enjoyment as of right and without interruption for a period 
of sixty years. Ifno suit claiming the easement is filed without two years after 
‘there has been an interruption of it for a year, the right would be defeated 
~under the provisions of s. 26 of the Limitation Act. 

A customary easement may by established, but the custom must be reason- 
‘able, certain and definite. ; 

Kuar Sen v. Mamman, 17 All. 87; Mussamat Diyan v. Hira Nand 
~4 Lah, 202 ; Ramalakshmi v. Sivanantha, 14 M.1.4.570—referred to. 

In the dry zone of Upper Burma where there is an undulating area 
‘cultivators would prefer to cultivate the lower portion of their land leaving the © 
bigher portion as acatchment area of water. But Governmenthas not reserved 
its unoccupied waste lands on higher levels as catchment areas, and so on th 
ground of alleged custom, it would be unreasonable to deprive Government 
-of its right to dispose of those lands for cultivation. 

Maung Chan Nyein v. Maung Pwe, 6 Ran. 615—set aside. 


Kale for the appellants. 


Ba So for the respondents. 





> 


* Letters Patent Appeal. No. 97 of 1928 from the judgment of the High 
’ ‘Court in Special Civil Second Appeal No. 707 of 1927.. 


488 


ils 


INDIAN LAW REPORTS. [ VoL. VIE 


Mya Bu, J.—This is an appeal preferred under 


MAuNG ine Pwe Clause 13° of the Letters Patent from the judgment 


Wanwe 
CHAN NYEIN. 


in Special Civil Second Appeal No. 770 of 1927, 
which set aside the judgment of the Court of first 
appeal and restored that of the Court of first 
instance.* 

Three pieces of culturable land known as Holding 
Nos. 10, 3 and 8 in Kongyaung Kwin, Pettaw Circle,. 
Taungtha Township, Myingyan District, belong re- 
spectively to the respondents Chan Nyein, Thu, Daw 
and Po Kyaw. These three pieces together measure: 
12°69 acres. On the west of these lies Holding 
No. 8/219 of the same kwin measuring 13-50 acres 
which is State land worked by the appellants under 
a permit granted by the Deputy Commissioner of 
Myingyan District in October 1922. These are situate 
in a locality of undulating land and are apparently on 
the same side of a rising ground, the part occupied 
by Holding No. 8/219 being higher than that occupied: 
by Holding Nos. 10,3 and 8. © 

The respondents sued for an injunction restraining 
the appellants from entering upon and working the 
Holding No, 8/219 and directing them to remove the 
kazins which the latter had constructed thereon, 
alleging that they -(the respondents) were the owners 
both of Holding Nos. 13, 3and 8 which they cultivated 
and of Holding No. 8/219 which they did not cultivate 
but from which water ran down to the former three 
holdings. 

In view of the fact that Holding No. 8/219 was. 
State land at the disposal of the Government and that. 
the appellants worked it with the permission of the 
Deputy Commissioner who undoubtedly has authority 
to grant the permission, the respondents’ assertion 
of ownership thereto could obviously have possessed: 

' * [Reported at (1928) 6 Ran. 615—Ed.] 
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no strength. The respondents could not prove the 
alleged ownership and the Township Court dismissed 
their suit on the 9th June 1926. 

The respondents then appealed to the District 
Court accepting the adverse finding of the Township 
Court on the question of ownership but changing 
their ground to one of right to receive the water 
flowing down from Holding No. 8/219 to their lands. 
The Additional District Judge observed to the effect 
that the respondents claimed an easement in respect 
of surface water flowing from Holding No. 8/219 to 
their lands, and remanded the suit to the Township 
Court for trial on the following issues :— 

(1) Has the surface water flowed from the dis- 
puted land to the plaintiffs’ lands adjoining 
thereto? 

(2) If so, how long have they enjoyed the right 
to use it? 

(3) Are they entitled to continue the right? 

This order of remand was made .on .the. 21st 
August 1926. 

It is important to note that it was in respect of 
surface water that the repondents claimed~the-right 
and their case was not based on any assertion that 
the water flowed in a defined channel either natural or 
artificial. 

When the case got back to the Township Court 
the whole record was lost in a fire to the Court 
house. The present record of the suit has been 
reconstructed from copies and such like and does 
not contain any copy of the depositions of the 
previous trial. After recording fresh evidence the 
trial Court answered the first issue in the affirmative. 
It found on the second issue that the respondents 
had enjoyed the right of use of the water for more 
than 25 years, and on the third issue that the 
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respondents on account of uniterrupted use of the 
water flowing“from Holding No. 8/219 for more than 
20 years had acquired by prescription an absolute and 
indefeasible right of use of the water flowing from 
that land. In the result the trial Court passed ‘a 
decree as prayed for’’ by the respondents. The 
obvious effect of the decree was absolutely to restrain 
the appellants from entering upon and working the 
Holding No. 8/219. : 

The appellants then took the matter up on appeal 
to the District Court which set aside the decree of 
the trial Court and ordered the dismissal of the 
respondents’ suit on the ground that the respondents 
could not in law possibly have acquired a prescriptive 
right to the use of water not running in a natural or 
defined or artificial channel. The Additional District 
Judge took the analogy from section 17 (c) of. the 
Indian Easements Act. This Act, however, does not 
apply to this province. 

When the matter came up to this Court, the 
respondents for the very first time claimed the benefit 


‘of an alleged local custom for only the lower ground 


to be cultivated and for each piece of lower ground 
to have a catchment area attached to it. This, 
however, appears to have weighed with the learned 
judge who disposed of the second appeal and whom 
the alleged custom struck as a proper one without 
which there could be no cultivation in the area in 
question. The learned Judge found this custom 
proved, and it was principally on this ground 
that the proceeded to set aside the judgment of 
the. District Court and restore that of the trial 
Court. Although the judgment contains some ex- 


pression of the learned Judge’s inclination to the view 


that the water from Holding No. 8/219 might have 
flowed in a. stream, he did not, as far as we. can 
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judge, come to any definite finding to that effect. 
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Even assuming that there was a finding to that effect MauNG 1 PWE 


and that it would have supported an assertion of a 
prescriptive right to the use of the water, 


Seow 


the CHAN NYEIN. 


tespondents’ claim fora right under section 26 of the Mv Bu, J. 


Indian Limitation Act would have been defeated on 
account of the period of user having terminated 
more than two years before the filing of the suit. 
‘There is sufficient evidence to show that the appel- 
lants obtained the permit.in October 1922 and began 
to cut and clear the land and started cultivation in 
the following year. The date of institution of the 
‘suit cannot be ascertained from the materials before 
us but there can be no doubt that the suit was 
instituted in the early part of 1926. Thus the suit 
‘was filed after a lapse of more-than two years from 
the time when the user must have ceased. Further, 
although the learned Judge emphasised the fact that 
the Indian Easements Act did not apply in this 
province, nevertheless he stated that in the ordinary 
way .a right merely to receive surface water would 
not be recognised by the Courts as an easement: 
‘This statement is undoubtedly correct ; for no claim 
‘can be made either as a natural right or as an ease- 
ment by prescription to water which does not flow in 
a definite course, but which should be regarded as 
‘surface water or surface drainage—see V. Adinarayanna 
v. P. Ramudu alias Ramaswamy and three others (1). 

This principle is taken from the English case of 
Rawstron v. Taylor (2), where it was held that the 
plaintiff who claimed the right of easement by pre- 
scription had no right to surface water which had no 
defined course for the plaintiff had no right to water 
in alieno solo, At page 383, Platt, B., very pertinently 


(1) (1914) 37 Mad. 304, (2) [1855] 11 Exch. 369. 
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observed “the plaintiff could not insist upon the: 
defendant maintaining “his fiélds ‘as a mere water- 
table.”’ 

The same principle underlines the ruling in 
Mussammat Sarban v,. Fhudo Sahu (1), which as. 
pointed out at page 117, relates to a case to which 
the Indian Easements Act does not apply and where 
it is held that every landowner has a natural right to 
collect and retain upon his own land the surface 
water not flowing in a defined channel and put it to. 
such use as he may desire. 

Therefore even quite apart from the provisions of 
the Indian Easements Act it is safe to hold as a 
general principle of law that no claim can be made 
either as a natural right or as an easement by pre. 
scription to water which does not flow in a definite 
course but which should be regarded as surface. 
water or surface drinage. 

Turning now to the question of the respondents,. 
contention of having acquired the easement in virtue 
of custom it is desirable to bear in mind the ordinary 
definition of an easement. which according to the 
English Law is a right which a person has in respect. 
of land belonging to him to utilise certain land 
belonging to another in a particular manner not: 
involving the taking of any part of the natural pro. 
duce of the latter or of any part of its soil, or to. 
prevent the owner of the latter from utilising his land 
in a particular manner. This is deducible from the 
digest of the case law set out in paragraphs 470 and 
489 of Halsbury’s Laws of England, Volume II. While: 
the Indian Easements Act declares that an easement 


-may be acquired in virtue of a local custom, such 


easements being called customary easements the 


English Law also recognises easements existing by: 


(1!) (1922) 2 Pat. 11. 
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custom, see paragraph 492 of Halsbury’s Laws of 
England, Volume: II. 

Evidence of such custom is relevant under section 
13 of the Indian Exidence Act. The learned author 
of the Law of Evidence, Sir John Woodroffe, points 
out at pages 167 and 168 of the Eighth Edition of 
his work that ‘‘Custom”’ as used in the sense of a 
rule which in a particular district, class, or family 
has from long usage, obtained the force of law, must 
be peaceable and acquiesced in; reasonable, certain 
and definite; compulsory and not optional to every 
person to follow or not. 

In the case of Ramalakshmi Ammal v. Sivanantha 
Perumal Sethurayar (1), which was a case relating 
to a special family custom their Lordships of the Privy 
Council held that it was essential that special 
usages modifying the ordinary law of succession 
should be established to be so by clear and unambiguous 
evidence, observing that it was only by means of such 
evidence that the Courts should be assured of their 
existence. 

In Kuar Sen v. Mamman (2), it was observed as 
follows :— 

“A local custom to have the effect of excluding-or-limiting 
the operation of the general rule of law must be reasonable and 
‘certain. A local custom as a general rules is proved by good evi- 
dence or a usage which has obtained the force of Jaw within the 
‘particular district, city, mohalla or village, or at the particular 
place, in respect of the persons and things which it concerns. 
Where it is sought to establish a local custom by which the resi- 
‘dents or any section of them of a particular district, city, village 
-or place are entitled to commit on land not belonging to or occu. 
‘pied by them, acts which if there was no such custom, would be 
‘acts of trespass, the custom must be proved by reliable evidence 
-of such repeated acts openly done, which have been assented and 
submitted to, as leads to the conclusion that the usage has by 
‘agreement or otherwise become the local law of the place in 


(1) 14 M.A. 570. (2) (1895) 17 All. 87, 
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respect of the person or things which it concerns. In order to: 
establish a customary right to do acts which would otherwise be- 
acts or trespass on the property of another the enjoyment must 
have been as of right, and neither by violence nor by stealth, nor 
by leave asked from time to time.’’ 

In Mussamat Diyan v. Hira Nand (1), a Bench 
of High Court of Lahore emphasised the necessity to 
endeavour to ascertain the existence or nature of the: 
custom in cases where the custom 1s alleged. 

The question which now remains for consideration, 
is whether the.,@vidence establishes a local custom. 
which is reasonable and certain and, leading to the 
conclusion that it has become. the local law of the 
place by virtue. of which the.respondents derived the: 
right of use of the water flowing from Holding No, 
8/219 into their lands. The evidence is the effect 
that where the ‘land is undulating only the lower 
lands are cultivated and almost all such lands have. 
some higher lands as their water resources called in 
Burmese. “yegya”’ which apparently are lands lea 
as catchment areas. 

‘The appellant Maung Pwe.went as far_ as fo say 

‘we cannot cultivate the place if it is kept as the water: 
resources for fields. '. This statement,, however, is. 
quite insufficient to warrant the belief that: all unoc- 
cupied' lands on higher level from ‘which water runs. 
down to the lower cultivated lands are‘recognised as 
having been reserved as catchmient areas or water: 
resources. The.. uncultivated lands on the higher 
levels -are apparently government waste lands as was. 


the Holding No. 8/219 before the appellants’ occu- 
‘pation. 


Looking at the relative e advantages to be gained by 


lands in higher and lower levels of an undulating area 
_in, the dry zone, it is evident that cultivators would. 





— 


(1) (1923) 4 Lah. 202.‘ * 
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prefer to occupy the lower lands and not the higher ones 
and it would not be” strange ‘to find that most of the 
higher lands have no occupiers or persons who would 
think of cultivating them. While they remain vacant, 
those occupying the lower lands would enjoy the 
benefits of water much or little which flows down from 
the higher lands ; and these cultivators would certainly 
call all the unoccupied higher lands as their catch- 
ment areas. In my opinion the evidence does not 
go further than that. 

It is not contended that the unoccupied waste 
lands on the higher levels have been reserved as 
catchment areas like, for instance, grazing grounds 
reserved for the benefit of the cattle of certain 
localities.. The unoccupied state lands are the property 
of the government, and it is inconceivable that the 
government should be considered to have reserved 
them as catchment areas or permitted the cultivators 
to reserve them as such merely on account of the 
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fact that the government has, by reason of the absence © 


of © cultivators to apply to” cultivate them, ‘allowed 
them‘ to remain unoccupied. ‘There would, of course, 
be nothing to prevent a cultivator to occupy a large 
area of land and cultivate only the lower part thereof, 
keeping the higher part as his water resources or 
catchment area. In such a case the uncultivated 
area would not bé government waste land, and it is 
not certain that when Maung Pwe spoke of lands 
kept as water resources he was not referring to such 
lands as are kept as water resources without being 
government waste lands. The alleged custom if 
stretched to the extent to which the respondents 
attempted at stretching, must necessarily be unreason- 
able because any body by cultivating a piece of land 
in the lower part of a slope in the locality in questién 
would successfully deprive the government of the 
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right of disposal of State lands in the higher part of 
the slope for-.#he purposes. of cultivation to those 
sufficiently enterprising to attempt at cultivating them, 

For these reasons I am not satisfied that the 
alleged custom is reasenable or certain or that it 
establishes a custom to enjoy the use of the water 
flowing down from the higher part of the slope as 
of right. The respondents did not think of setting up 
such a custom even up to the time when the case 
went to the District Court for the first time. Nor 
does it appear: that theyexpressly pleaded the 
existence of such a custom at any stage before the 
case reached this Court on second appeal. 

In my opinion the respondents’ suit failed. I 
would allow this appeal and direct that the suit be 
dismissed with costs throughout. 


HEALD, J.—Respondents sued for an injunction to 
restrain appellants from working a certain holding of 
land. Their case was that appellants’ working that 
holding caused a diminution of the water-supply to 
their lands, and that therefore they were entitled to 
prevent appellants from working it. 

Respondents’ lands adjoin that holding but are on 
a lower level. Until 1922, when appellants obtained 
permission from the Revenue Authorities to work 
that holding the surface water from:the higher land 
of which that holding consists flowed down to 
respondents’ landsand naturally improved their fertility, 
the rainfall in this neighbourhood, which is known 
as the dry zone of Burma, being precarious. 

The lands which are comprised in appellants’ 


holding are State lands and until permission was 


given to appellants to occupy them were State waste 


lands. 
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Unless respondents could establish that they had 
a right to the use of the surface water as an easement 
they would not be entitled to the injunction which 
they sought. To establish the easement which they 
claimed they would have to prove enjoymentas of 
right and without interruption for a period of 60 
years ending within two years next before the insti- 
tution of the suit. Their suit was instituted in 1926 
so that they could not succeed if their enjoyment 
was interrupted before 1924 or. if the.interruption had 
been submitted to or acquiesced in for one year 
after they had notice of it. Since appellants obtained 
permission to vork the land in 1922 it is probable 
that respondents, enjoyment of the right to the water 
which they claim was interrupted not later than 1923 
and that on this ground, even if they established 
that they had enjoyed the right for 60 years, which in 
fact they did not establish, their suit was bound to fail. 

There is also another obstacle in the way of their 
success, and that is that there can be no easement 
in respect ofthe use of surface water. My learned 
brother has considered the law on this subject and 
I agree with his conclusions. 

Respondents doubtless had an opportunity of 
objecting to appellants’ application to the Revenue 
Authorities for permission to work the land and an 
‘appeal to the discretion of those authorities was in 
my opinion the only way in which they could attempt 
to prevent the lands being worked. It is not sug- 
gested that they took that course, and as I do not 
think that they have any rights which a Civil Court 
_ can enforce, I concur with my learned brother in setting 
aside the judgment and decree of this Court in 
Special Civil Appeal No. 707 of 1927 and in dismissing 
respondents’ suit with costs for appellants throughout. 
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PRIVY COUNCIL. 


NETHERLANDSCHE HANDEL MAATSCHAPPI] 
v. 
R.M. P. CHETTIAR FIRM anp OTHERS. 


(On Appeal from the High Court at Rangoon.) 
Evidence—Issue of fact—-Finding by trial Judge—Reliauce not placed on 
demcanour of witness—Weight of finding on appeal, 


Decree cf thé High Court based On an issue of fact reversed—because there 
appeared to be no safe ground for differing from the finding of the trial 
Judge, who had seen and heard the witnesses except one whcse evidence 
was taken on commission ; the fact the trial Judge did not express his 
reliance upon the demeanor of the witnesses did not detract from the weight 
to be given to his finding. 


Appeal (No. 89 of 1928) from a decree of the 
High Court (Rutledge, C.J.,and Mya Bu, J.) dated 
May 9, 1927, reversing a decree made by that Court 
(Das J.) in its original jurisdiction. 

The suit was instituted in the High Court by the 
appellants who claimed Rs. 10,000 from the first 
respondent firm as debtor, and from the second 
respondent given as guarantors. The only issue Was 
whether the.figst, respondent firm had delivered to 
the appellants, to be placed to their account With 
them, a currency note for Rs, 10,000. 

The nature of the evidence at the trial appears 
from the judgment of the Judicial Committee. 

The trial Judge (Das, J.) fouid that the currency 
note had not been delivered by the first respondent’s 
agent, but that finding was reversed on appeal by 
Rutledge, C.J., and Mya Bu, He 


1929, March 4, 5, 18, 19. Hon. Geoffery Lawrence, 
K.C., and Leach for the appellants. 
‘Dunne, K.C., and E.B. Raikes for the respondents, 


© PRESENT :—-LoRD Carson, Lorp ATKIN, and Sir GEORGE LOWNDES. 
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The arguments were upon the facts as appearing 
in the evidence; the appellants referred however 
to Bombay Cotton Manufacturing Company v. Motilal 
Shivlal (1). 


June 4. The judgment of their Lordships was 
delivered by— 

LorD Carson.—The appellant (a bank incor- 
porated under the Laws of Holland) as plaintiff 
brought an action-against the respondents as defend- 
ants to recover the sum of Rs. 10,382-4-3 as principal 
and interest due from the first respondent ona cash 
credit account and from the second respondent on a 
letter of guarantee and as money due from both 
respondents on a promissory note. 

By their written statement the respondents alleged 
that the appellant had failed to give credit for a sum 
of Rs. 10,000 paid into the said account on the 29ih 
December 1914, by one Shammugam Chettiar, an 
assistant in the employ of the first respondent firm 
which it was alleged was received by one Ong Eng 
Tang, a receiving cashier in the employ of the 
appellant. The only..issue. raised in the present suit 
and in this appeal is one of fact, viz., whether the 
first respondent paid to the appellant Rs. 10,000, as 
alleged in cash on the 29th December 1924? 

_ The action was tried by Das, J., in the High 
Court of Judicature at Rangoon, Original civil juris- 
diction, who by his judgment dated the 9th March 
1926, held that the first respondent firm did not pay 
the sum of Rs. 10,(00 to the appellant on the 29th 
December 1924, as alleged, and he accordingly granted 
a decree in favour of the appellant, with costs. On 


appeal from. the decree of Das, J., the High Court 


(appellate civil jurisdiction) came to ~- different 
(1) (1915) LL.R. 39 Bom. 386; L.R. 42 LA. 110. ~ 
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conclusion, allowed the appeal and dismissed the 
appellant’s suit with costs. Hence the present appeal. 
Now, the question to be determined entirely depends 
on whether the appellate Court was right in holding 
that the trial Judge had erred in disbelieving the 
story told by Shammugam, supported as it was by 
one Sathappa Chettiar (taken on commission), a clerk 
in the employment of a Rangoon firm, and one 
Naina Mohamed Rowther, a Chulia or Mohammedan 
from the Madras Presidency, and who appears to 
have been the owner of a rope factory. It is not 
disputed that there is no entry of the payment 
alleged in any book of the bank, nor has the first 
respondent got any written acknowledgment of the 
amount having been received. The absence of any 
such entry or the failure to produce any written 
acknowledgment is, of course, consistent with either 
view, viz., (1) that the sum in question was never 
paid to the cashier, or (2) that, having been so paid, 
it was retained by the cashier or some other member 
of the staff and converted to his own use, in which 
case one would not expect to find any record of the 
transaction in the books of the appellant. 

The case, therefore, has to be decided almost if 
not entirely, on the credibility of the three witnesses 
named, and the appellate Court very properly re- 
cognizes and expresses the difficulty such a case 
presents of differing from the conclusions of fact 
arrived at by the trial Judge, who had the witnesses 
before him, with the exception of Sathappa, whose. 
evidence was taken on commission. 

It is not disputed that on the 29th econ 


1924, the first respondent sent Shammugam, their 
‘chief assistant, to pay in Rs. 20,000 to the bank. 


This ‘amount was made up of cheques for Rs. 10,000 
and Rs. 10;000 in. casby which consisted of ninety 
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one-hundered rupee notes and one one thousand rupee 
note. Apparently the practice was to enter cheques 
for paying in and cash in different slip books, which 
were handed in with the cheques or cash respectively 
at different counters. As the slip book accompanying 
a cash payment had to go through several hands 
before the slip would be detached and the entries on 
the counterfoil completed, persons who made such 
payments were in the habit of leaving without re- 
ceiving back their slip books,.and, the bank when the 
entries were completed used to put them ina cup. 
board, from which their owners took them at their 
convenience. Now the story of Shammugam as given 
in evidence is that he went to the receiving cashier, 
Ong Eng Tang, that before he tendered the notes 
and while he was standing with his hand over the 
notes over the book, Sathappa arrived witha Rs. 10,000 
note and asked the cashier for change. He says 
that at that time the cashier did not know what 
amount he was going to pay in, that when Sathappa 
spoke to the cashier in some language that he did 
not understand and the cashier had replied, Sathappa 
came to him and said that the cashier had directed 
him to get change from him (Shammugam), and as it 
turned out that he had the exact amount which 
Sathapparequired, he handed over to him the Rs. 10,000 
in notes and got the one Rs. 10,000 note. He also says 
that when he received the Rs. 10,000 note from 
Sathappa he asked the latter to note his mark on the 
back of the note, but at Sathappa’s request he himself 
wrote on the note G.K,R.S.K.R., being Sathappa’s firm’s 
initials. He also says he noted down the number of 
the notes on a small slip of paper and put down the 
mark and stripe of Sathappa’s firm onit. It is to be 
noted that, although this exchangé was, according to 
the evidence, being conducted in the presence of and, 
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at the request of the cashier, who was about to receive 
the ‘note; Shammugam suggests that he took. these 
precautions in order to know from whom it was received 
and to be able to trace it if it was lost. ‘‘I thought,” 
he said, “that if they denied receiving that note» 
unless I got the-number.-I would not be able to say 
that I had had it.” He did not, however, make any 
note of the numbers of the notes given in exchange 
and he said it was not his practice to take down the 
numbers of the notes he was paying in. He states that 
he handed the note with the paying-in book to the 


cashier, Ong Eng Tang. Sathappa confirms the 
evidence of Shammugam as to the changing of the note 
and says that at the time of his leaving the bank 


Shammugam was standing before the counter tendering 
the deposit book with the note. Another witness was 
Naina Mohamed Rowther, who appears to have had 
some dealings with the first defendant’s firm and he 
alleged that he went tothe bank on the day in question, 
and that when he was coming out he saw the exchange 
of notes and professes to have heard some of the 
conversation and to have seen Shammugam put the 


note inside a book and give it tothe cashier. The 


witness does not appear to have dealt with or to have 
had any business with the bank nor does he seem to have 
transacted any business in the bank with Shammugam 
or afterwards. The learned trial Judge states he was 
not very much impressed with his evidence, and the 
appellate Court state that they are in agreement with the 
trial Judge on this point, and state their reasons. 

Now the trial Judge disbelieved the whole of this 


story, which was denied by Ong Eng Tang. In the 


first place, it is found by the trial Judge and not 
questioned that receiving cashiers are not allowed to 
change notes at all, and Sathappa himself says it is 


not the custom to go to the cashier of the bank for 
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changing notes, and, as the trial Judge observes, that 
Sathappa should.have come to the bank to change the 
ten-thousand rupee note is difficult to understand, 
as he could easily have gone to the currency office 
if he wanted the note to be changed, and not to the 
bank. It is also pointed out that it is difficuit to 
believe that Ong Eng Tang, the cashier, who could 
not on the evidence have known that Shammugam 
had notes for Rs. 10,000, suggested the exchange as 
alleged, and that by a coincidence Sammugam gives 
him the exact sum which Sathappa required: There 
is no doubt that the Rs. 10,000 note was. cashed at 
the currency office on the 30th December, and when 
produced it bore on the back the initial of the first 
defendant firm and the initials of Sathappa’s firm— 
both of which had been put on by Shammugam. But, 
in addition, the note on the face of it bore in 
pencil the words “Netherlands Bank,” and the sug- 
gestion seem to be that Ong Eng Tang or some bank 
official must have put these words on to facilitate the 
changing of the note. This isa matter of some import- 
ance, and it is to be regretted that no: effort seems 
to have been made to identify the handwriting of 


these words when the note was produced and before. 


it was unfortunately destroyed. It is, however, not 
suggested that any bank puts its name on notes for 
the purpose of changing or that any questions are 
asked at the currency office which would necessitate 
such a statement on the note. When, therefore, it is 
alleged, and it is really the only alternative, that Ong 


Eng [ang stole the note, it is certainly a matter for. 


serious consideration whether (1) he would have selec- 
ted for theft a note the exchange of which took place 
in the presence of three witnesses ; (2) which bore on 
the face of it the initials arleady referred to, and 
(3) which was easily. identified as coming from the 
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Netherlands Bank by the words put upon it for the 
purpose of completing the theft. It is however, true 
that Rajabahadur, a teller of the currency office, swears 
that he remembers that one Basdeo, a dhurwan of 
the plaintiff bank, cashed this ten-thousand rupee note, 
the inference being that he was taken into the confi- 
dence of Ong Eng to enable him to carry out the 
theft. This is denied by Basdeo, and one finds it 
difficult to believe that the cashier should ever have 
placed himself in the power of one of the servants of 
the bank. It~is“mutt more likely, as suggested by 
the trial Judge, that Rajababadur, seeing the words 
“Netherlands Banks”’ on the face of the note, thought 
that it must have been cashed by a dhurwan of the 
bank, especially as admittedly Basdeo had been at 
the bank to change small notes into new ones. It is 
pointed out that on the date in question 72 ten- 
thousand rupee notes were cashed at the currency office, 
and the witness is unable to remember any other 
person who cashed any of these notes. 

Their Lordships have gone in some detail into the 
circumstances with a view to showing in the first place 
that the learned trial Judge had not omitted any of 
the crucial points«which ought to have been present 
to his mind in coming to a conclusion, and also in 
the second place that there was and is a very strong 
and logical case put forward against the probability 
of the truth of the story presented by Shammugam 
and his two witnesses. That being so, their Lordships 
think that this is a case in which it cannot be said — 
that the trial Judge has not had an advantage over 
an appellate Court in seeing the various witnesses 
(with the exception of Sathappa) and their Lordships 
do not think it detracts from such advantage (as the 
appellate Court seems to think). that the learned trial 
Judge has not expressed his reliance upon the 


VoL. VIT] RANGOON SERIES. 505 
‘demeanour of the witnesses. Itisperfectly clearthathe 1929 
‘did not believe the story put f6rward by Shammugam, Netuer- 


: : ° : LANDSCHE 
Supported by Sathappa and Naina, and it was inevitable “Hayper 


that he should have been influenced in his judgment Mast 
by the view he formed of the credibility of the  .%, 
witnesses as they were examined before him. Comrie 
Their Lordships therefore are of opinion that there 

is no safe ground for differing from the conclusions 

of the trial Judge under all the circumstances, and 

they will humbly advise His Majesty that this appeal 

should be allowed, that the judgment of Das, J., and 

the decree dated the 9th March 1926, should be 
restored, and that the respondents should pay to the 
‘appellants both the costs of the appeal in the High 

Court of Judicature at Rangoon and of this appeal. 


Solicitors for appellants : Cutler, Allingham & Ford, 


Solicitors for respondents: Bramall & Bramall. 


APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Mya Bu. 


THE BURMA OIL COMPANY, LTD. 1929 


v. Afpl, 11. 
MA TIN AND OTHERS.* 


Civil Procedure Code (Act Vof 1908), O. 21, rr. 18, 20—Cross decrees for 
_ money—Dist inction between decree for money with personal remedy and 
without personal remedy —Decree for sale of property in enforcement of 
. mortgage when a decree for payment of money under rule 18, and when 

not—Decree forsale of mortgage property without personal decree not a 
decree for sale in enforcenent of a mortgase under rules 18 and 20. 

’ A mortgage decree for the sale of the mortgaged p-operty, while there is 

no remedy except against the property and where there is no obligation on the 

wart of the mortgagor personally to pay any sum of money, is not a decree for 





ae Civil First Appeal No, 26 of 1929 from the Order of the District Court of 
“Magwe in Civil Execution No. 13 of 1928. 
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the payment of a sum of money, within the purview of Order 21, rule I8 of 
Civil Prccedure Code, Consequently such a mortgaye decree-holder cannct 
claim to set off against the amount due to him in respect of the mortgage 
decree the amount due by him under a simple money decree to the other party. 
There is a material difference between a case where there isa personal 
remedy for money under the decree anda case where there is no such remedy. 
Rule 20 of Order 21 the Code merely applies the provisions of !‘ule 18 to 
decrees for sale in enforcement of a mortgage, but where a decree does not 
enable asum to be recovered otherwise than out of the property sould then such 
a decree is not an ordinary decree for sale in enforcement of a mortgage. 

Sheo Shankar v. Chunnt Lal, 38 ..11. 6€9—referred to. 

Nagar Mal. v, Ram Chand, 33 All. 240; Vaidhinathasaniy v. Somasunda- 
ran, 28 Mad. 473—dist inguished, 

Krishnan v. Venkatapathi, 29 Mad, 318—dissented front. 


Mootham for the appellants. 


N.M. Cowasjee and Kyaw Din for the respondents. 


Heatp, J.—In 1907 two brothers; Po Kan and Po. 
San, as owners of six oil-well sites, leased those sites 
to one Lim Chin Tsong for 25 years and in 1908 
they mortgaged the same sites to the same Chin Tsong 
for Rs. 75,000. Chin Tsong assigned his rights under 
both the lease and’ the mortgage to the present. 
appellants. 

In Suit No. 21 of 1926 of.the.District Court of 
Magwe the present respondent Ma Tin, who was Po 
Kan’s widow and sole heiress, and her father, the 
present respondent Po Gon, sued appellants to recover 
certain moneys which they alleged to be due in 
respect of the lease. Their case was that at the time 
of the lease Po Kan: was the sole owner of the sites» 
Po San being merely his benamidar, that on Po Kan’s 
death his widow Ma Tin became sole owner of the 
sites, that Ma Tin had assigned part of her interest 
in the sites to her father Po Gon, and that therefore 
Ma Tin and Po Gon as owners of the sites were 
‘entitled to moneys due in respect of the lease. In 
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the result they obtained a decree for over Rs. 25,000 
but were ordered to pay certain costs and court- 
fees. 

In Suit No. 25 of 1926 of the same Court appel- 
lants sued the same Ma Tin and Po Gon, as well as 
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enforcement of the mortgage. They impleaded Po 
San not only because he was a party to the mort- 
gage but also because he claimed an interest in one of 
the sites on the strength of an award in respect of 
a claim which he had made against Po Kan’s estate. 
‘Po San admitted, it may be noted, that Po Kan was 
sole owner of the sites at the time of the lease and 
the mortgage. Appellants obtained a final decree for 
the sale of the sites in enforcement of their mort- 
gage for over a lakh and a quarter of rupees. 

Appellants then claimed that under rule 18 read 
with rule 20 of Order 21 of the Code they were 
entitled to set off against the amount due to them 
in respect of the mortgage decree the amount due 
by them under the decree in Suit No. 21. 

The Court held that in view of the fact that 
appellants had no personal remedy against respond- 
ents in respect of the mortgage debt, their debt which 
was due to respondents personally could not be set 
off against the amount of the mortgage decree. 

_ Appellants appeal on the ground that the pro- 


visions of Order 21, rule 20 give them an absolute 


right to set off the one debt against the other. 

Rule 20 says that the provisions contained in 
rule 18 shall apply to decrees for sale in enforce- 
ment of a mortgage, and the decree which appellants 


have obtained is undoubtedly a decree for sale in . 


enforcement of a mortgage. If therefore the provisions 
of rule 18 can be applied to that decree they must 
be so applied. 
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Rule 18 says that where applications are made to 
the Court for*the execution of cross decrees in 
separate suits for the payment of two sums of money 
passed between the same parties and capable of exe- 
cution at the same time by such Court, then one of 
those two sums of money may be set off against the 
other. It says further that the holder of a decree 
passed against several persons jointly and severally 
may treat it as a cross decree in relation toa decree 
passed against him singly in favour of one or more 
of such persons. It goes on to say that the rule 
shall not be deemed to apply unless the decree holder 
in one of the suits in which the decrees have been 
made is the judgment-debtor in the other and each 
party fills the same character in both suits. 

In the present case there is in my opinion no 
question that Ma Tin and Po Gon fill the same 
character in both suits. Ma Tin became owner of 
the properties which were leased and mortgaged as 
being her husband’s sole heiress and she has since 
transferred part of her interest in the properties to 


her father Po Gon. In each case they were parties 


to the suit as being owners of the sites which were 
the subject in“thé"ohe case of the lease and in the 
other of the mortgage. Application has been made 
to the Court for execution of both decrees and both 


decrees are capable execution by the Court at the 


same time. So far as Ma Tin and Po Gon were 
concerned the decrees were passed between the same 
parties, namely between them and appellants, and the 
provisions of clause 4 of rule 18 meet any objection 
on the score of Po Gon’s being a patty to one of the 
decrees. Thus far therefore it seems that the pro- 
visions of rules 18 are applicable to the present case 
Nevertheless I find it difficult to hold that a mortgage 
decree for the sale of the mortgaged property, while 
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there is no remedy except against the property and 
where there is no obligation on the part of the 
mortgagors personally to pay any sum of money, is 
a decree for the payment of a sum of money. 
Unfortunately the case law on the application of 
rules 18 and 20 of Order 21 is very meagre. 
Appellant’s learned advocate has referred us to the 
case of Krishnanv. Venkatapathi (1), which was decided 
before rule 20 of Order 21 became law. In that casea 
third party obtained a decree against Krishnan for the 
recovery of money by the sale of certain lands, while 
Krishnan held a simple money decree against the sam€ 
third party. Venkatapathi attached the decree against 
Krishnan in favour of the third party in execution 
of a decree for money which he heid against the 
third party. Krishnan objected to the attachment on 
the ground that he was entitled to set off the money 
decree, which was made against the third party in 
his favour, against the third party’s decree against 
_ him for sale of the lands. The question to be decided 
was whether the decree for money could be set off 
against the decree for the sale of the lands, and the 


decision of the learned Judges was that..the.decree - 


for the recovery of. money by the sale of lands was 
essentially a decree for money and that therefore a 
decree for money could be set off against that decree, 
so that the amount for the recovery of which the 
lands were to be sold could be reduced by the amount 
due under the decree for money. The case of 
Vaidhinathasamy v. Somasundarami (2), on the autho-. 


rity of which the learned Judges came to that decision 


was a mortgage suit in which there was a personal 


remedy against the mortgagors as well as a remedy 
against the mortgaged property and anything which. 


(4) (1906) ‘29 Mad. 3187 (2) (1905) 28 Mad. 473. © 
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was Said in, that,.case» with reference to a case where 
there was no personal remedy must necessarily have 
been obiter. For the consideration of the question 
whether a decree is or is not a decree for the payment 
of sums of money, there seems to meio be a material 
difference between a case where there is a personal 
remedy for money under the decree and a case 
where there is no such remedy, and in view of the 
fact that the learned Judges did not consider that 
difference I think that the correctness of their judg 
ment, for which they gave no reasons beyond their 
opinion that a decree for the recovery of money by 
the sale of property is essentially a decree for money 
and their reference to the earlier case, is seriously 
open to doubt. 

Appellant’s learned advocate referred us also to 
the case of Nagar Mal v. Ram Chard (1). In that 
case Nagar Mal held a simple money decree against 
Ram Chand and Ram Chand held a decree against 
Nagar Mal fora larger amount in respect of a charge 


‘on immoveable property. Nagar Mal applied for 


execution of his decree but the Court allowed Ram 
Chand to set it off against his decree. It does not 
appear whether or not in that case there was a 
personal liability against Nagar Mal under the decree 
in respect of the charge, but if there was a personal 
remedy that case is in may opinion no guide for the 
decision of the present case. 

The only other case cited before us was Sheo 
Shankar v. Chunni Lal (2). In that case Sheo Shan- 
kar held two money decrees against Chunni Lal and 
Chunni Lal held a mortgage decree for sale of certain 
properties one of which belonged to Sheo Shankar 
having been bought by him from the mortgagor 


(1) (1910) 33 AML. 240. (2) (1916) 38 All. 669. 
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after the date of the.mortgage. Chunni Lal claimed 
to set off his mortgage decrees against Sho Shan- 
kar’s money decrees. Sheo Shankar pleaded that 
although he was bound by the mortgage decree 
so faras that part of the mortgaged property which 
belonged to him was concerned he was not liable 
personally for the amount of that decree or any part 
of it. He said that the mortgage decree gave him 
merely an option to save his property from sale by 
paying the mortgage ‘money;‘that“he was not bound 
and did not propose to exercise that option, and 
that, so far as he was concerned, the decree-holder’s 
remedy under the mortgage decree for sale was 
solely against his property which was subject to the 
mortgage. The learned Judges said that the matter 
depended on the interpretation to be placed on rules 
18 and 20 of Order 21 of the Code. They pointed 
out that for the application of rule 18 it was 
necessary that the decrees should be decrees ‘‘ for the 
payment of sums of money” and that each party 
should fill the same character in both suits. They 
pointed out further that Sheo Shankar had obtained 


the money decrees in his»favour--in his individual. 


and personal capacity and that in the mortgage suit 
he was not ordered to pay any sum of money in his 
individual and personal capacity but was only given an 
option to do so if he liked, in order to save from sale 
some property in which he was interested. For this 
reason they held. that the character in which Sheo 
_ Shankar was:sued in the case on the mortgage ‘was 
different from the character in which he obtained his 
decrees for money and that therefore, in spite of 
the provisions of rule 20, rule 18 could not be 
applied to the case. : ; > 


In the present case, as I have said above, the 


parties do in may opinion fill the same character in 
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both suits, but the fact that there was no personal 
liability under the mortgage decrees *Was common to 
both cases and ininy view the real reason why such 
cases cannot be brought within the purview of rule 
18 is that the mortgage decree in such cases is not 
a decree ‘‘for the payment*6T ‘sums of money”. It 
may be noted that ordinarily a mortgage decree for 
sale isa decree for the payment of a sum of money. 
In the form of a preliminary mortgage decree for 
sale, which is given as Form No. 4 of Appendix D 
to the Code it is provided that if the net proceeds 
of the sale are insufficient to pay the mortgage debt 
with interest and costs the plaintiff shall. be at 
liberty to apply for a personal decree for the amount 
of the balance, and rule 6 of Order 34 says that. 
where the net proceeds of the sale of the mortgaged 
property are found to be insufficient to pay the 
amount of the mortgage debt the Court may pass a. 
decree. for the balance if such balance. is legally 
recoverable otherwise than out of the property sold. 
If the balance is not so recoverable, the decree is 
not an ordinary decree for sale in enforcement of a 
mortgage, and since in my opinion it cannot be 
regarded as a decree for the payment of a sum of 
money I would hold that rule 18 cannot be applied 


to it, 
Respondent’s learned advocate has pointed out 


that in the present case the application of that rule 


would involve hardship on the respondents. It is 
said, and it seems highly probable, that by reason of 
the appellants having allowed the mortgage to run 
on for many years, the. mortgage debt is now very 
much in excess. of the value of the mortgaged pro- 
perty. By reason of appellants’ delay in filing their 
suit on.the mortgage. they have lost their right 
to recover the mortgage debt except out of the 
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property. If they, are allowed to set off the debt due 
by them to Ma Tin and Po Gon against the mort- 
gage debt they wili receive by virture of their mort- 
gage decree more than that decree entitles them to 
recover to the extent of the personal. decree against 
them, and to that extent by reason of the accident 
that a decree has been given against them in favour 
of their mortgagors personally they will be relieved 
against the consequences of their own default in 
allowing their personal remedy to become time-barred 
and in allowing the mortgage debt to exceed the 
value of the mortgage security. Such a result could 
hardly have been intended by the Legislature when 
it enacted rule 20, but if that rule could be applied 
the hardship which would result would of course be 
no excuse for refusing to apply it. But ‘as. I have 
said rule 20 merely applies the provisions of rule 
18 to decrees for sale in enforcement of a mortgage, 


and as I am of opinion that rule 18 is inapplicable, 


to this particular decree by reason of the fact that 
it is not a decree for the lpayment of a sum of 
money, I would dismiss the appeal with costs, 
advocate’s fee to be ten gold mohurs. 


Mya Bu, J.—I concur. 
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APPELLATE CIVIL. 


Before Sir Guy Rutledge, Kt, K. C. Chief Justice,and Mr. Justice Brown. 


H. OPPENHEIMER 
v. 
M. E. MOOLA SONS, LTD (In Ligurpation).* 


Companies Act (VII of 1913), s. 229—Presidency Towns Inseluency Act (IX of 
1909), s. 49, Second Sched., rr. 20,23—Winding up proceedings—Interest. 
due to a Secured creditor, up to what date payable—Principal and 
interest up to date of sale realizable from thé securit y—Unsecured balancé 
to include tnterest only up to date of winding up. 

In the liquidation proceedings of an insolvent company a secured credi- 
tor, after having exhausted his secutity cannot in proving as regards the 
balance of his debt unsatisfied include interest after the date of the winding 
up order. So far as the unsecured portion of their debts is concerned the 
provisions of the Insolvency Act generally do not suggest any intention of 
putting secured creditors on a more favourable footing than unsecured. 


_ InreSavin,L. R. [1872] 7 Ch. Ap. 760 : Ram Chand v. Bank of Upper 
India 3 Lah. 67—referred to. 


Hay for the appellant. 
Leach for the respondents. 


Cuarl,.J..on the Original Side on a reference 
by the Official Liquidator held that a secured creditor, 
though he can claim interest up to the date of - 
payment when he seeks to recover what is due to 
him from the proceeds of the sale of the secured 
property, must confine his claim when he seeks to 
prove against the other property as an unsecured 
creditor to the principal and interest which have 
accrued up to the date of adjudication, or liquidation, 
as the case may be, deducting therefrom the amount 


realised by the sale of the property. 


* Civil Miscelloneous Appeal No. 181 of 1928 from the order on the 
Original Side in Civil Miscellaneous No, 78 1927, 
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-The appellate.Court confirmed this decision. The 
judgments of both the Courts are as follows :— 


December 5, 1928. Cuart, J.—The question in 
volved in this case is an interesting one, and there 
are no direct authorities on the point. 

Messrs. Moola Sons, Limited, is a company in 
liquidation and it is an admitted fact that it is an 


insolvent company. In these circumstances, according. 


to section 251 of the.Indian.Companies Act, the same 
tules shall prevail and be observed with regard to the 
respective rights of secured and unsecured creditors 
and in respect of other matters as are for the time 
being in force under the law of insolvency with respect 
to the estate of persons adjudged insolvent. 


There are two applicants before me, both of whom. 


are secured creditors. Each of them hada mortgage 


of immoveable property and they realized their security. 


by sale of the property. The property was sold for 


a good deal less than the amount due fo them, and. 


they are now claimiiig to prove for the balance 
against the other assets of the insolvent company. 


- The Official Liquidator disallowed ‘their clairii. to. 


prove for interest after the winding up order, that is, 
the 21st of June 1927. The way he calculated their 
claim was—he calculated the principal amount. and 

the interest due up to the date jof the wifiding up 
- erder, Which corresponds to the date of adjudication 
- in insolvency, and from the total of that amount he 
deducted’ the amount realized. He then allowed the 


creditors - to prove ‘for < the - balance. only. The 


claimants being aggrieved asked the Official Liquidator 


to refer his order to me, and it had uoeerses been 


referred for my decision. 
The law on this aubi welee Dak ies very. early 
- cases in English Law...Mr.-P. D. ‘Patel contends that 


545 


192) 


H. OPPEN- 
HEIMER 


Vv. 
M. E. Moora. 
SONs, LTp, 


516 


1929 
H., OPPEN- 
HBIMER 


Vv, 
M. E. MOoEa 
Sons, LTp. 


CHARI, J. 


INDIAN LAW REPORTS. _[Vot. VII 


he is a secured creditor, that under section 17, 
proviso, his powérs to realize“ot otherwise deal with 
the security are not in any way affected that he 
could have realized the full amount of the principal 
due to him and the interest up to date of realization 
from the secured property and that he is, therefore, 
entitled to deduct the interest, which has accrued due 
after liquidation, from the amount realized, first then 
apply the balance to the principal and interest due. 
up to the date of liquidation, and prove for the 
Delante,< = = ee 

It will be noticed in the first. place that the 
proviso merely preserves to the creditor his power to 
realize or otherwise deal with the property. It has no 
bearing on the question as to what he could claim 
against the other assets of the company. 
_ Section 23 of the Second Schedule of the Presid- 
ency Towns Insolvency Act enacts that interest at a, 
specified rate can be claimed up to the date of 
adjudication ; and that thereafter interest. on debts 
ceases to run. That section applies only to unsecured 
debts,; but, after realization, when proving for the 
deficit, a secured creditor is in the same fenton as 
an: unsecured. eteditor.. . ~*~" >" 
In the. English Acts the provisions were the 
same. _ T here also it was provided that interest shall 
cease from the date of the _vesting. order, and the: 


rights. of .the secured creditors. were also preserved by 


the rules.- 

The osetia arose in the case of In re Savin 
(1), The. Vice-Chancellor, Sir James Bacon, in an 
elaborate judgment accepted the very contention which 
Mr. Patel is now pressing on me, namely, that a 
mortgagee having the full right to realize his debt 





(1) (1872) 7 Ch, App. 760, 
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from the secured property could: claim: interest up to 
the date of realization, deduct it, and prove for the 
balance. The Vice-Chancellor also explained certain 
other cases, which seem to lay down a contrary rule. 
The matter was taken up in appeal and Lord Justice 
James and Lord Justice Mellish reversed the decision 
of the Vice-Chancellor. They held that the rule in 
bankruptcy was that interest subsequent to bankruptcy 
cannot be proved. They did not think it worth- 
while to consider whether it was a just “Or‘an unjust 
tule but the rule being what it was, they held that 
in the case of a secured creditor, though his right 
to realize the full amount from the secured property 
was ‘not impaired by the -mortgagor’ s bankruptcy, 
when ‘he’ came to prove for thé balance, he could 
only claim interest up to the date of bankruptcy. 

In the case of In re’ London, Windsor and 
Greenwich Hotels Company (1), the facts were exactly 
similar to those of this: case: There also a company 
in liquidation was an insolvent company,and a secured 
creditor,: who had exhausted bis’ security without 
getting full satisfaction for his debt, sought to prove 
for the deficiency against the general: assets: of the 
company. Stirling, J. held, on a review of the author- 
ities and the rules, that the secured creditor must 
limit his proof to what was due for the principal and 
interest at the commencement of the winding up order 
after deducting therefrom the proceeds of the sale 
realized from the security and the costs. 

Mr. P. D. Patel draws my attention to two cases, 
the: first being, J ugal Kishore and another v. Bankim 
Chandra (2), It was there held that a mortgagee 
was entitled as a secured creditor to receive out of the 
proceeds of the- sale of ‘the e mortgaged poptey his 


(1) (1892) ‘1 Ch. Liva. 639. (9) (1999)'41' All. 481, 
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principal, interest and costs, the interest being 
calculated up to the date of payment—a proposition 
which is indisputable and is not disputed. That 
ruling has no bearing on the question which I have 
to decide. in 

Similarly, In the matter of Bulabat Sgaermull (1), 
the question for consideration before the learned 
Chief Justice, who was then sitting as an Insolvency 
Judge, was the interest to be given to a secured 
creditor.when.he.seeks to bring the property to sale. 
The question now before me was not considered by 
the learned Chief Justice in that case. 

In Ram Chand.v. Bank of Upper India, Limited» 
Delhi, and the Diamond Jubilee Flour Mills, Company, 
iammsted, Delhi (2), reference is made to an earlier. 
case in the Punjab, where, apparently, the point now 
before me was decided in the way I am now decid- 
ing. The remarks of the learned Judges, however, 
as regards this point were, so far as that case was 
concerned, merely obiter dicta. 

I am, therefore, of opinion that a secured credi- 
tor, though he can claim interest up to the. date of 
payment when he seeks to recover what is due to 
him from the: ‘proceeds of the sale of the secured 
property, must confine his claim when. he seeks to 
prove against the other property as an unsecured 
creditor to the principal and interest which have 
accrued up to the date of adjudication, or liquid- 
ation, as the case may be, deducting therefrom the 
amount relized by the sale of the property. __ 

/ I, therefore, confirm the Official TAs de- 
cision. 

The Official Liquidator is entitled to advocate’s 
coasts five gold mohurs in each of the two applications, 


{1).(1924) 2.Ran. 197. . __. (2) (1922)-3 Lah. 67. 
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and these costs can be taken by him from the 
assets in his hands. 


RUTLEDGE, C.J.—The only point fer decision in 
this appeal is whether the learned trial Judge was 
right in holding that in compulsory liquidation a 
secured creditor after having exhausted his security 
cannot in proving as regards the balance of his debt 
unsatisfied include interest after the.date of the wind- 
ing up order. Admittedly this is in accordance with 
English decisions In re Savin, [1872] L.R. 7 Ch: 
App. 760 and in L.R. [1892] 1 Ch.D. 639. The point 
does not seem to be covered by authorities in the 
India Courts. The following remarks of Mr. Justice 
Broadway in Ram Chand v. Bank of Upper India (1), 
supports the view taken by the learned: trial Judge 
‘So far as possible the rules of bankruptcy have been 
held applicable to liquidation matters. When a com: 
pany goes into liquidation, a secured creditor may 
realise his security and prove for any balance theré 
may be.outstanding. If he realises his security and 
has to prove for a balance, the remaining assets of 
the company would only be liable for such principal 
and interest as was due on the date of the winding- 
up order. A secured creditor in the case of a 
liquidation is on the same footing as in that of 
insolvency proceedings. He may if he chooses dis- 
regard the liquidation proceedings and proceeds against 

- his security and that is the position iaken up by the 
Bank in the present case’. The last sentence shows 
that the passage quoted was not necessary for the 
decision arrived at, yet I consider that it is a clear 
and correct statement of the law in India as wellas 
England. In some matters the legislation of India 


a a Sass: way from that of England. As regards. 


( (1922) 3 Lah. 67. 
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Company Law and Insolvency, India has closely 
imitated English precedents. “Consequently English 
decisions must carry great respect and weight. If it 
were intended. to depart from the English rule on 
this question one would have expected words in 
section 229 ofthe Indian Companies Act to indicate 
this and not a close following of the meaning of 
section 206 of the English Act of 1908. 

For these reasons I see no reason to differ with 
the decision of. the learned trial Judge... The appeal 
accordingly fails. and must be dismissed with costs, 
five gold . mohurs. to come out of the estate. -- 


- BRown, J.—I agree. The provisions of ile 30 
of the Second Schedule . to. the Presidency Towns. 
Insolvency Act might at first appear to be against. 
this view. ‘That section deals with the sale of mort- 
gaged property by a secured creditor and states that 
the: monies arising from. the sale shall be applied 
firstly in payment of costs and similar charges, “and 
in the next place in--payment and. satisfaction, so far 


-as the same extent, of what shall be found due to 


such mortgagee, for principal, interest and costs, and 
the surplus of the sale moneys (if any) shall then be 
paid to the Official Assignee. But if the moneys to 
arise from such sale are insufficient to pay and satisfy 
what is so found due to such ‘mortgagee, then he 
shall be entitked :to prove as a-ereditor for such 
deficiency, and. receive dividends: thereon. rateably. 
with the other creditors’: 

--If this rule. stood by itself, it would. seem to me 
eleaity to indicate that the eaearcd creditor was en-: 
titled.to. prove for, the difference -between the amount: 
realised and the.:amount of. his debt with interest up: 


‘to‘the date of sale, but this seems to be opposed to. 


other provisions ofthe Act and Rules. Rule 23 of 
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the same Schedule contemplates the allowing of 
interest to ordinary creditors only up to the date of 
the adjudication, and under the provisions of section 
49, Clauses 5 and 6 of the Act, “Subject to the 
provisions of this Act, all debts proved in insolvency 
shall be paid rateably according to the amounts of 
such debts respectively and without any preference”. 

-“6, Where there is any surplus after payment of 
the foregoing debts, -it shall be applied in payment 
of interest from the date..on..which. the debtor is 
adjudged an insolvent at the rate of six per centum 
per annum on all debts proved in the insolvency.” 

This rule clearly cculd not be observed in the 
case of a secured creditor, who has proved for the 
balance after realising his security, if he has already 
been allowed to prove for interest at the mortgagé 
rate long after the date of insolvency. I .think it 
must be held that the intention of. the Legislature 
was in this matter to follow the Company and Insol, 
vency Law of England and to lay down the general 
priniciple that unsecured creditors should in the first 
instance claim interest only up to the date of insol- 
vency or of winding-up, as the case may be. So far 
as the unsecured portion of their debts is concerned; 
the provisions of the Act generally do not suggest 
any intention of putting secured creditors on a more 
favourable footing than unsecured. 

For these reasons, I agree that the appeal siutsl 
fail and be dismissed with costs, five gold mohurs to 
come out of the estate: _ 
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APPELLATE CIVIL. 


Before Mr. Justice Baguley. 
U BA GYI 
v. 


U THAN KYAUK.* 


Limitation Act (IX of 1908), s. 20—“‘ Interest paid as such ’'—Creditor's:-right 
of appropriation in the absence of debtor’s directions—Creditor's own 
appropriation towards interest without deltor’s volition does not save 
limitation. 

A creditor has a right to credit a payment by his debtor in. such 
a way as would be most profitable to him, if the debtor has made no stipulation 
at the time of payment. The creditor could appropriate such payment: 
towards any interest due to him. 

Meka Venkatadri v. Parthasarathi, 44 Mad. 570 (P,C.) ; Nemz Chand v.. 
Radha Kishen, 48 Cal. 839—referred to. 

But a creditor cannot by his own action and without any act of volition on 
the part of the debtor start a fresh petiod of limitation. Unders. 20 of the 
Limitation Act the payment of interest will save limitation when the payment 
is made as such by the debtor. 

Karsyappa v. Rackafa, 24 Bom. 493; Muhammad Abdulla v. Bang 
Instalment Company Limted, 31 All. 495; Nga Twe v. Nga Ba, (1914-16) 
Vol. 2, U.B.R. 80—referred fo. 


Sanyal for the applicant. 
Ko Ko Gyi for the respondent. 


BaGuLey, J.—This revision arises from a Small 
Cause Court suit. In that suit U Ba Gyi sued Ko 
Than Kyauk and Ko Ba Sein ona pro-note. The 
pro-note on tke face of it was barred by limitation,. 
having been executed on September 29th, 1924, whiie 
the suit was not filed until September 21st, 1928. 
The plaintiff however alleged payment of Rs. 50: 
towards interest on March 3rd, 1927, which, if proved,. 
would of course save limitation. 

The trial Court found that the payment has not 
been made by either defendant ‘‘as interest” and. 
therefore limitation has not been saved. 


* Civil Revision No. 26 of 1929 (at Mandalay) from the judgment of the: 
Small Cause Court of Mandalay in Suit No. 768 of 1928, 
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It is admitted now that so far as Ba Sein is 
concerned thé case is hopeless. But it is still con- 
tended that limitation has been saved as against 
Than Kyauk. In my opinion this contention is not 
good. 

As regards the facts I am prepared to take them 
as found by the trial Court. The pro-note was 
executed by Than Kyauk and Ba Sein. On March 
3rd, 1927, Amale was sent by Than Kyauk to pay 
Rs. 50 to the plaintiff and she did so, endorsing the 
payment on the back of the pro-note. The endorse- 
ment simply states that Amale pays Rs. 50 to Daw 
Su (Daw Su being the daughter of the plaintiff 
Ba Gyi). 

Itis argued for the applicant that the plaintiff 
had a right to appropriate an unspecified payment 
made in this way towards interest. That he had 
this right is undoubted, vide Nemi Chand v. Radha 
Kishen (1) and Meka Venkatadri Appa Row and 
others v. Parthasarathi Appa Row (2). 

_ There can be no question. but that for account 
purposes the plaintiff would have had a perfect right 
to appropriate this payment towards interest. The 
question remains however, whether: this payment 
made in this general manner was a “‘ payment towards 
interest as such.” [have been referred to Nga Twe 
and one v. Ngu Ba (3), in which it is held that to 
save limitation “there must be an intention on the 
debtor’s part that the money should be paid on 
account of interest and something to indicate that 
intention.” The authority given in that ruling is 
Muhammad <Abdula Khan v. Bank Instalment, 
Company, Limited (+). The headnote of this runs: 


(1) (1921) 48 Cal. 839. (3) (1915) IT U B.R. 80. 
(2) (1921) 44 Mad. 570. (4) (1919) 31 All. 495. 
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“ Under section 20 of the jniiation Act, the pay- 
is made as such, that is to say, that the debtor has 
paid the amount with the intention that it should 
be paid towards interest, and there must be something 
to indicate thaf intention. The mere appropriation 
by the creditor of these payments to interest is not 
such an indication.” Again in ‘Kariyappa and 
another v. Rachapa and others (1), 1 find at page 
499, “While the forms of payment may differ, the 
section provides that it must be a payment made as 
interest by the debtor to the creditor. Mere crediting 
by the debtor in his own account books of interest 
is not enough to satisfy the statute. It must be 
interest paid as interest and distinctly stated to be 
so at the time of payment, or there must be evidence 
from which payment as interest may be . distinctly 
inferred.” 

“It-has been stance “nétoce me - that the two 
later Privy Council rulings to: which I have referred 
must be held to override the earlier Bombay and 
Allahabad rulings just quoted. In my opinion there 
is nothing in these Privy Council rulings to over- 
rule the earlier ones. The point before the Privy 
Council was mainly one of accounting. The creditor 
was entitled, if the débtor made no stipulation at 
the time he made the payment, to credit the payment 
in such a way as would’ be most profitable to . 
himself, If the’ debtor wished the payments to be 
credited in a way more in his own favour it was for 
him to stipulate that'this should be done, arid if the 
creditor ‘fefused he was. at liberty to refuse to make 
the payment. This however is : quite’ a “different 
matter from. holding. that when a debtor makes a 


payment, the anegHige. ‘may by his.own action and 


= (4) (1900) 24 Bom. 493:: 
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without any act of volition on the part of the debtor, 
start a fresh period for limitation. The Limitation 
Act says that the debtor must make the payment of 
interest as such and it is the act of the debtor 
which gives limitation. a fresh starting point. It is 
impossible for a creditor to make a fresh starting 
point for limitation, Time runs against him unless 
the debtor does something, and one thing which a 
debtor may do is to make a payment of interest 
definitely as interest. In the present case there is 
nothing to show that the payment was made definitely 
as interest. Plaintiff himself was not present when 


Amale came and paid the money.. Ma Su in cross 


examination definitely says that nothing was said as 
to whether the Rs. 50 was the principal or interest. 
Ma E Kin says that Amale and Ma Saing came 
and paid Rs. 50 towards the loan. They did not 


say anything definite as to how the payment should 


be appropriated. Amale denies making the payment, 


The rest of the evidence is with. regard: to se: 


execution of the pro-note, _ 

I am of opinion, therefore, that there having been no 
definite payment of interest as such, the suit. was 
barred by limitation as against both defendants,. und 
the lower Court was quite correct in dismissing it. 
I therefore dismiss this application for revision, The 
applicant to pay the respondent’s costs in this 
Court. - 
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’ SAPPELLATE’CIVIE. — 
Before Mr. Justice Maung Ba, 


MA HPAN AND OTHERS 
Vv. 
MA NGWE SA AnD AN OTHER.* 


Buddhist Law—Inheritance—Polygamous husband——More wives than one at 

the same time—Inherited property of one wife descends to her own children 

* only—Marriages in..succession—Rule.,.of , partition—Part it jon amongst 
children of different marriag es.in succession, 

Where a Burman Buddhist hushand has had more wives than one, all at 
the same time, property inherited by one of the wives during marriage if still 
in existence at the death of the husband and wife, descends to the children by 
that wife, and the children by other wives can lay ho claim to succeed to it. 

Ma Kin v. Kin Kin, 4 U.B.R. 11—referred to. 

_ But this rule will not apply if the husband has married his wives in succes~ 
sion on the death or divorceé of a former wife or.wives.., So wherea person dies 
leaving children by his first and third wives whom he had married in succession 
taking a second wife on the death of the first, and taking the third wife after 
divorcing the second childless wife (and whom he had also divorced subsequent- 
ty), the ordinary rule of partition between children of different marriages 
applies, and the'children of the first (deceased) wife will have a three-quarters 
share in the inherited property of their mother and the children of the third 
(divorced) wife will have a quarter share therein. 


Chari for the appellants. 
K. C. Bose for the respondents. 


Maunec Ba, J.—U Teik Lon, a Burman Buddhist, 
married three wives in succession. -His first wite 


was Ma Pa and by her he had four children (present 
appellants). On her death he married Ma_ Kyaing 
‘but he divorced her and married Ma Paw U. He 


had no children by the second wife but he had two 
children (present respondents) by the third wife, 
He divorced Ma Paw U also but her children re- 
mained behind with their father. About 13 years 





* Special Civil Second Appeal No. 265 of 1928 from the judgment of the 
District Court of Pyinmana in Civil No. 97. of. 1928,.. | 


VoL. VII] RANGOON SERIES. 


afterwards he died leaving children by the first and 
third wives. 

“A piece of paddy land was acquired during the 
first marriage. Respondents claimed « half share 
in that property. The Subdivisional Judge of 
Pyinmana gave them two-fifths and the District Judge 
of Pyinmana on appeal reduced it to one-third. 
Appellants now contend that respondents are not 
entitled to any share in that property as it was the 
property inherited by their mother during .her con- 
verture with U Tcik Lon. Both the lower Courts 
have referred to the property simply as the property 
acquired during the first marriage but they have not 
considered how it was acquired. Appellants in their 
written statement clearly stated that it was the 


inherited property of their mother. I find that 


appellants also tendered evidence to that effect. That 
evidence has in no way been rebutted. Iwill therefore 
hold that it was the inherited property of the first wife 
who was the mother of the appellants. . 

In an Upper Burma case Ma Kin v. Kin Kin 
(1), Mr. Brown as Judicial Commissioner held that 
where a Burman Buddhist husband has had more 
wives than one, property ‘inherited by one of the 
wives during marriage if still in existence at the 
‘death of the husband and wife, descends to the 
children by that wife, and the children by other 
wives can lay no claim to succéed to it. 

: That rule of law ‘applies to a case where » a 
Burman: Buddhist husband has mote than’ one wife 
at the same time. An extract: from the Manugye in 
section 207’ of: Kinwurt Mingyi’s Digest reads “‘ The 
tule of partition among several wives who live in the 
same house and eat out of the same dish with the 
husband shall apply, mutatis mutandis to partition 

(1) (1907-08) 4 U.B.R. 11. 
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among their sons. So says Rishi Manu.” As regards 
the rule of partition among such wives the extract 
in section 286 of the same Digest reads—“ Several 
wives live together in the same house and eat out of 
the same dish with the husband, Each of them 
shall retain the property brought by her to the 
marriage or the property acquired by inheritance 
from her parents subsequent to the marriage or the 
property given her by the husband as a marriage 
portion”. 

In thepresenit casé fhe second wife was married 
after the death of the first and the third was 
married after the divorce of. the second. The 
deceased did not have the three wives at the same 
time. When the appellants’ mother died, their 
father became her heir subject to the claim of an 
orasa daughter, if any. There appears to have been 
no such orasa daughter. On his remarriage the atet 
children became entiled to their mother’s share. It 
would be two-thirds. That right lapsed after 12 years; 
When .the father died a fresh cause of action arose 
and the rule of partition to be applied is the ordinary 
tule of applicable to partition between children of 
different marriages. “Section 7 of Book X of Manugye 
says “If the father: had property at the time of his 
marriage and the second wife none and if none has 
been acquired during their matriage, let the property 
be divided into four shares; let the son of the first 
marriage have three, and the son of the second one . 
share. It follows that appellants should get three- 
fourths and respondents one-fourth. | 

The decree of the District Court will be modified 


‘by reducing respondents’ share to one-fourth. Each 


party to bear its own costs, 
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APPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 


MADAN MOHAN AND ANOTHER 
v. 
THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL AND ANOTHER.* 


Rangoon Small Cause Court Act (Burma Act VI of 1920), ss. 14 (c), 35— 
Bailiff’s neglect to take a proper bond for due satisfaction of decrce— 
Bond taken for appearance ounly—Injured party's remedy—Matter not 
within the purview of s 35—Suit cannot licin the Small Cause Court. 
Where the charge levelled against the Bailiff of the Court of Sinall Causes, 

Rangoon, is that he has caused loss by neglecting to satisfy himself regarding 

the sufficiency of the security offered, the case does not come under the 

purview of s. 35 of the Rangoon Small Cause Court Act. That section 
deals with the default of the bailiff or other inferior ministerial officer of 
the Court in execution of an order or warrant. But the Court of Small 

Causes, Rangoon, has no jurisdiction in virtue of s. 14 (c) of the Act to 

entertain a suit against the bailiff for taking a wrong bond from a party. 


S. M. Bose for the applicant. 
Gaunt (Government Advocate) for the Crown. 


HEALD and Maunc Ba, JJ.—This is an appli- 
cation to revise the decree of the Second Judge of 
the Court of Small Causes, Rangoon, dismissing 
applicants’ suit against the Secretary of State for 
India in Council and the Bailiff of that Court, 


Applicant sued one Gouri Shankar Tewari on a. 


promissory note in the Small Cause Court and attached 
before judgment a sum of Rs. 468-4-0 which was 
lying in deposit to Tewari’s credit in Civil Regular 
No. 8775 of 1924. Tewari then applied to the Court 
to allow him to withdraw the amount on furnishing 
security. He offered one Misser as surety. On that 





* Civil Revision No. 157 of 1923 from the judgment ot the Sniall Cause 
Court of Rangoon in Civil Regular No, 5031 of 1927, - 
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application the..Court wrote this order ‘‘ Bailiff for 
report as to the sufficiency of security.’ The Bailiff 
then wrote his report on the same application. The 
report reads “‘Security furnished. Bond accepted. 
Papers with bond are herewith returned”. The Court 
then passed this order ‘‘Granted’’. The bond taken 
was for appearance and not for satisfaction of the 
decree nor for restoration of the amount withdrawn. 

About four months later applicants obtained a 
decree but. both Tewariand.,his surety absconded. 
Several attempts were made to recover the decretal 
amount by execution but without success. 

Consequently applicants sued the Secretary of 
State and the Bailiff for Rs. 456-6-3 alleging ‘‘that 
the Bailiff knowing that the defendant and his surety 
had no property in Rangoon accepted their security 
and allowed the amount to be withdrawn ”. 

The learned Judge of the Small Cause Court was 
of opinion that section 35 of the Rangoon Small Cause 
Courts Act, 1920, provides a special remedy and bars 
such suit. That view is incorrect. That section 
reads :— 

“If any bailiff, clerk or other, inferior ministerial officer of 
the Court who is employed as such in the execution of any 
order or warrant, loses, by neglect, connivance Or omission, an 
oprortunity of executing such order or warrant, he shall be 
liable, by the order of the Chief Judge to pry to the person 
injured by such neglect, connivance or omission, sucn sum, 
not exceeding in any case the sum for which the said order or 
wirrant was issued, as, in the opinion of the Chief Judge, 
appears reasonable.” 

That section would apply only. where the Bailiff 
or other inferior ministerial officer of the Court who 
is employed as such in the execution of any order 
or warrant loses, by neglect, connivance or omission, 
an opportunity of executing an order o~ warrant. 


--Here the charge levelled against the Bailiff was that 
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he had caused loss by neglecting to satisfy himself 
regarding the sufficiency of the security offered. 

The learned Judge has failed to notice that the 
suit is one excepted from the cognizance of the 
Small Cause Court under clause (c) of section 14 of 
the Rangoon Small Cause Court Act. That clause 
relates to “ suits concerning any act ordered or cone 
by any Judge or Judicial officer in the execution of 
his office, or by any person in pursuance of any judg- 
ment or order of any Court -or..any-.such Judge or 
judicial officer.” 

The applicant’s advocate contends that the Court 
intended to take a bond for restoration of the amount 
which Tewari wanted to withdraw but that the Bailitf 
took a wrong bond for appearance of Tewari and 
that consequently the act of the Bailiff in paying out 
the amount to Tewari on a wrong bond could not 
be treated as an act done in pursuance of the order 
of the Court. in his opinion unless an act is done 
in strict compliance with an order the act cannot be 
‘considered to be one done in pursuance thereof. 
We are unable to accept this argument. So long as 
the act is done ‘‘ under or by virtue .of,”. the order it 
is done in pursuance thereof. These words“ under or 
by virute of’ are used ejusdem generis with the words 
“in pursuance of ’”’ in Stroud’s Judicial Dictionary as 
well as in Maxwell’s Interpretation of Statutes. In 
the new Oxford Dictionary the chief current sense of 
“pursuance ” is given as “ prosecution, following out, 
carrying out”’. 

The act complained of in the present case was 
not an independent act of the Bailiff. It was done 
in his capacity as Bailiff and under or by virtue of 
the order of the Court. : 

The Legislature does not intend Small’ Cause 
‘Courts, where procedure is summary, to try suits 
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involving complicated questions of law and so it has 
excluded many suits involving such questions from 
the jurisdiction of Small Cause Courts. 

The present suit involves complicated questions 
of law, e.g. (1) whether the Bailiff could claim pro- 
tection under the Judicial Officer’s Protection Act 
(XVIII of 1850) and (2) whether the Secretary of 
State can be held liable for the negligence of the 
Bailiff. 

We. have. no doubt that the present suit falls 
under clause (c} of section 14 of the Rangoon Small 
Cause Court Act and that it has been decided without 
jurisdiction. We confirm the dismissal of the suit 
but on different grounds and dismiss the present 
application for revision with costs. 
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APPELLATE CIVIL. 


Before Mr. Justice Chari. 


MAUNG AUNG NYEIN AnD ANOTHER 
v. 
MAUNG GALE AnD ANOTHER.* 


Co-operative Societies Act (II of 1912), s.42—Liquidator's power’s—Power to 
summon witnesses and compel production of documents—Liquidator’s 
order final—Court's:iduty«tovtssue:execution~-~No power vested in Court 
to control liquidator's orders. 

An order of the liquidator under s. 42 of the Co-operative Societies Act 
is final. A Court whose aid is sought for the execution of that order cannot 
go behind it and investigate its legality. ‘The actual rules framed under the 
Act do not provide for an appeal and there is no check imposed either by way 
of appeal or revision against any orders passed by the liquidator. 

Mathura Pasad v. Sheobolak, 40 All. 89—referred to, 


Hla Tun Pru for the applicants. 
Maung Kyaw for the respondents. 


CuHARI, J.—This is a second appeal against an 
order of the District Judge of Prome passed in appeal 
in a matter which came up from the Township Court 
of Thegon in the following circumstances. 

The Padigun Urban Co-operative Credit Society, 
Limited, is under liquidation and Maung Gale and 
Maung Kyan were appointed liquidators. As such 
they summoned the appellants in this appeal to 
produce certain documents, which are set out in the 
copy of the order sent by them to the Township 
Court. That order shows that two persons Maung 
Myo and Maung Aung Nyein, the Chairman of the 
society in liquidation and the Manager of the same 
society, were summoned to appear and deliver to 
the liquidators the books apparently of the society itself 





* Civil Revision No. 145 of 1929 from the order of the District Court of 
Prome in Civil Appeal No 120P, of 1928. 


533 


1929 





May 7. 


534 


1929 
Maunc 
AUNG NYEIN 
v, 
MAaAunG 
GALE. 


Cuart, J. 


INDIAN LAW REPORTS. [ VoL. VII 


of certain years and one promissory note executed 
by U Myo fora loan which he took. These persons 
refused to obey the summons and thereupon the 
liquidators under section 42 (3) of the Co-operative 
Societies Act read with section 32 of the Civil 
Procedure Code directed the two persons Maung Myo 
and Maung Aung Nyein to suffer simple imprison- 
ment for a term of one month. 

It will be noticed that the persons against whom 
action was taken were the Chairman and Manager of 
the society under liquidation, whose duty it was to 
help the liquidators instead of obstructing them. 

The Township Court of Thegon was then moved 


to execute this order and, in Civil Execution No. 236 


of 1928, after issue of.a notice to Maung Myo and 
Maung Aung -Nyein, it directed their arrest and 
imprisonment for one month in the civil jail. 

The matter was taken in appeal to the District 
Court of Prome and it dismissed the appeal. 

~ Maung Myoand Maung Aung Nyein now file this 
second appeal. The learned advocate for the appel- 
lants admits that no second appeal lies. As not 
being a matter in execution of a decree, section 47 
of the Civil Procedure Code is inapplicable, he 
wants me to treat the case as one in revision against | 
the orders of the Township Court and the District 
Court. 

It has been held in more than one case, by my 
brother Ormiston in Civil Revision No. 199 of 1928, 
by myself in a case decided last week or the week 
before and by the Allahabad High Court in the case 
of Mathura Prasad and another v. Sheobalak Ram 
(1), that an order of the liquidator under section 42 
of the Cc-operative Societies Act is final and that a 





- (1) (1918) 40 All, 89, 
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Court whose aid is sought for the execution of 
that order cannot go behind it and investigate its 
legality ; and under section 42 (4) such orders are 
open to appeal to the Court of the District Judge 
provided an appeal ts given by the rules framed 
under the Act. The rules framed under the Act do 
not provide for any such appeal with the result that 
an order by a liquidator is absolutely final and there 
is no check imposed either by way of appeal or 
revision against any orders passed by the liquidators. 
The anomalous state of the law was noticed by 
Mr. Justice Ormiston and attention was drawn to it 
by him in his judgment. It is unnecessary for me 
to add anything to what he has already said on the 
point. The law being what it is ard the Civil Court 
being precluded from questioning the order of the 
liquidator, in the case then before him Mr. Justice 
Ormiston held that as the Civil Court was bound to 
execute the order and had no option to do other- 
wise, it could not be said that there was. any error 
in the exercise of jurisdiction which would entitle 
the party aggrieved to come up in revision to this 
Court. That reasoning would be applicible to the 
case now before me. But the learned advocate for 
the appellant seeks to draw a distinction on the 
ground that the order now tefore me is an order 
directing the imprisonment of the appellants under 
section 42 (3) whereas the orders sought to be 
executed in the other cases were orders passed 
under sub-section 2 to determine those persons 
liability as regards contribution. This point by itself 
‘does not distinguish the present case from the 
previous one. But another argument is adduced 
that the order passed by the liquidators was passed 
- without jurisdiction; and that the Township Court 
- of Thegon should have refused to execute that order 
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on that ground and that in not refusing to do so it 
has failéd’ to -exéfcise the jurisdiction vested in it, 
This necessitates a consideration of the wording of 
sub-section 3 of section 42 of the Act. The liquid- 
ators appointed under section 42 are given powers 
necessary for carrying out the purposes of that 
section—to summon and enforce the attendance of 
witnesses and compel the production of documents 
by the same means and as far as may be in the 
same manne: as is provided in the case, of. 2 Civil 
Court under the Code of Civil Procedure. 

It was first alleged that no summons was issued 
and that section 32 became applicable only when a 
summons had been issued and there had been dis- 
obedience of the summons. But the copy of the 
order sent .to the.. Township Court of..Thegon.shows. 
that a Summons must have been issued. At al] 
events there is nothing to the contary on the record. 
The principal point urged on the part of the appellants 
is that under section 32 of the Civil Procedure Code 
under which the liquidators purported to act, the 
liquidators should have ordered the appellants to 
furnish security for their appearance and in default 
committed them to civil prison. 2 

The complaint of the liquidators in the case is 
not that the appellants refused to appear before 
them but that they refused to produce the docu- 
ments and account books in their possession which 
they were bound to produce. ; 

Order XVI, rule 10 and the following rules also 
provide a procedure where the witnesses fail to 
appear or produce documents when they are 
summoned to do so and where the property of the 
witnesses could be attached for the purpose of 
making them obey the orders of the Court. There 
is nothing on the-records before me to show that 
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the appellants were not ordered to give security 
before they were directed to be imprisoned. But 
assuming that this is the case there is no want of 
jurisdiction in the liquidators in the sense that the 
order passed was entirely without jurisdiction which 
could be ignored by any Court of law whose duty 
it is to enforce that order. It is merely an irregu- 
larity or at most an illegality, since the liquidators 
had power to use the means given to them by the 
Code for the purpose of enforcing the production so 
the documents. It cannot possibly be said that such 
an order, simply because it does not follow strictly the 
provisions prescribed by the Civil Procedure Code, 
is not an order under section 42 (3). The argument 
to that effect urged on me by the learned advocate 
for the appellants is fallacious. ‘The order ‘necessarily 
is an order under that section. Though it may be 
an irregular order, it cannot possibly be said that it 
is an order passed without jurisdiction. 

As I have already pointed out, the Township 
Court has no option but to enforce the order and 
there is therefore no error of jurisdiction on the 
part of the Township Court or on the part~-of. the 
District Court of Prome. The anomalous state of the 
Jaw and the hardship to which one may find. oneself 
put, are worthy of consideration by the Legislature 
or the Local Government. A Court of law cannot 
take these matters into consideration and must 
administer the law as it finds it. 

The application is therefore dismissed with costs— 
two gold mohurs. The order suspending imprison- 
ment is cancelled. 
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WPPELLATE CRIMINAL. 


Before Mr. Justice Baguley. 


MA NYEIN 
v. 
MAUNG CHIT HPU.* 


Criminal Procedure Code (Act V of 1898), s. 439—Acquittal by trial Court— 
High Court's powers on revision—Acquittal cannot be converted into 
conviction—Retriql when may be ordered on revision—Governmecnt’s power 
to appeal against acquittal, “" ” ; a 

The High Court, in arevision application has no power to convert a finding: 
of acquittal into one of conviction. The High Court may on revision set 
aside. an order of acquittal and direct a re-trial if there is a case of non-recording 
of evidence or improper recording of inadmissible evidence. It is opento the: 

Local Government to appeal against an acquittal. : 

Kishan Singh v, King-Emperor, 50 All. 722 (P.C.)—followed, 
Wazir Kunjra v. King-Emperor, 7 Pat. 579—dissented f rom. 





Sanyal for the applicant. 


BaGuLey, J.—The respondent, Maung Chit Hpu,. 
has been tried and acquitted by the Special Power 
Magistrate, Shwebo, of an offence under sections: 
376-511, Indian Penal Code. The present application 
has been filed by the complainant, Ma Nyein in 
revision of this order of acquittal. 

I do not see how this application can be entertained... 
There is no question of evidence having been erro- 

eously omitted or of evidence having been erroneously 
recorded. The evidence is there and I am asked to 
hold that on that evidence and no other the respondent 
ought not to have been acquitted. This seems to me to. 
go very near to saying that he ought to have been 
convicted, and that is a thing which I hold I have 
no power to do in a revision application. The point 
has been dealt with by the Privy Council in a very 


* Criminal Revision No. 64B of 1929 at Mandalay of order of Special Power 
magistrate of Shwebo in Criminal Trial No. 118 of 1922, 
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recent case, namely, Kishan Singh v. King-Emperor (1). 
In that case a man was Chargéd with murder (section 302, 
Indian Penal Code); he was convicted under section 
304, and an application for revision was made asking 
the High Court to find him guilty of murder. In this 
case the High Court of Allahabad did so, and their 
‘Lordships of the Privy Council regarded the case as one 
which justified them in interfering even though it was 


a criminal matter, for, they pointed out, section 439 (4), 


Criminal Procedure. Code, forbids the altering of an 
acquittal into a conviction in a revision proceeding. 

Were I to say that this case has got to be retried 
on the same evidence, I should be definitely saying, 
“On this evidence the man should not have been 
acquitted,” and there is no difference between saying 
that and saying that he-ought-to have been convicted, 
and few Magistrates would be able to retry the 
accused on the same evidence with my dictum 
staring them in the face and have sufficient independ- 
ence of spirit to give the manan unbiased trial. Human 
nature must be taken to be what it is. 

My attention has been called to the case of Wazir 
Kunjra v. King-Emperor (2). In this case a two 
Judge Bench of the Patna High Court took up in 
revision the case of a-man who had been acquitted, 
and altered that acquittal into a conviction. They 
did not mention section 439 (4), Criminal Procedure 
Code, in their judgment and appear to have over- 
looked it entirely. 

I can well understand that cases may cccur in 
- which, owing to non-recording of evidence or improper 
recording of inadmissible evidence, a High Court 
interfering in revision might set aside an order of 
acquittal and direct a re-trial, which the magistrate 





(1) (1978) 50 All. 722, (2) (128) 7 Pat. 579. 
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before whom the case came could deal with in a 
perfectly impartial manner. In the present case 
where there is no erroneous recording or shutting 
out of evidence, should I direct a re-trial, it would 
be for all practical purposes the same thing as sending 
the case to a Magistrate with directions to convict 
and this I do not see my way to do. 

The applicant has still got plenty of time to move 
the Local Government to file an appeal against the 
acquittal if she thinks fit, and this in my opinion is 
the proper remedy if she is dissatisfied with the 
acquittal. 

I dismiss this application for revision. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Otter. 


U SEIN PO 
v. 
U PHYU AND oTHERS.* 


Company law—Association of over twenty persons without registration illegal— 
No suit lies for an account of its dealings and profits—Suit for return of 
subscriptions lies—Distinuction between enforcement of illegal contract and 
prevention of continuance of illegality—Reduction of members does not 
make illegal association legal--Suit falls: under Sch, I, Art. 120 of 
Limitation Act (IX of 1908). : 

An «ssociation consisting of more than twenty persons and formed for the 
purpose of carrying on business must be registeredas acompany. Otherwise 
it is an illegal company and its subscribers cannot sue for an account of its 
dealings and transactions and of its profits. But they have a right to sue for 
the return of their subscriptions, and if these have been converted into land or 
other things for the purpose of the company, they can be reconverted into 
money for payment of the debts and liabilities of the concern and then for 
repayment of the subscribers. In such cases no illegal contract is sought to be 
enforced and only the continuance of what is illegal is sought to be prevented. 

Butt v. Monteaux, 1 K. & J. 97; Sheppard v. Oxenford, 1 K. & J.489— 
referred to. 


* Civil First Appeal No. 84 of 1928 from the judgment of the District Court 
of Prome in Civil Regular No. 11 of 1926. 
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An association once illegal in form retains its illegal character until regis- 
tration or dissolution, and does not become legal merely by a reduction of its 
number Of members, 

Moneys received by the promoter from the subscribers in such a case 
are not received by him for the sutscribers’ use ; hence a suit to recover them 
does not fall under Art. 60, but is governed by Art. 120 of the Limitation Act. 

‘J. Subba Rao v. J. Rama Rao, 40 Mad. 291 ; Rama Seshayya v. Sri T. Cotton 
Press, 49 Mad. 468— referred to. 


Paget for the appellants. 
Thein Maung for the respondents. 


OTTER, J.—This is an appeal against a judgment 
of the Additional District Judge of Prome, in an 
action by three members of an association formed for 
carrying on a rice-business, claiming a decree (i) 
declaring the respective shares of the subscribers to 


that association and (ii) directing that the plaintiffs - 


be repaid their shares after reconverting the property 
of the association into cash and after payment of all 
debts and liabilities ; and praying also for the appoint" 
ment of a Receiver. 

The learned Judge of the lower Court granted the 
decree asked for, directed that the assets shown in 
Annexure A to his judgment should be sold, and 
ordered that the debts shown in Annexure B to his 
judgment should be paid out of the sale proceeds. 
He further ordered that the plaintiffs should receive 
their shares pro rata out of the balance arrived at. 

The short facts are that all the parties to this 
appeal, with the exception of respondent No. 20, were 
members of the association I have referred to. The 
appellant occupied the position of promoter of the 
association, and its members subscribed varying sums 
amounting in all to some Rs. 55,000. Twenty-seven 
persons subscribed to the association, and their sub- 
scription moneys were paid during the year 1922. - In 
April and May 1922 certain lands and a godown were 
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purchased, and, later, a fully equipped rice-mill was 
built upon the land. 

A lease of the property was granted to the appel- 
lant on the 10th of December 1924, and this expired on 
the 10th of December 1925. A further lease for three 
years is said to have been granted by certain of the 
subscribers but without the consent of the remainder. 

It is unnecessary to deal in detail with the history 
of this association, for it was agreed that the only 
questions for consideration by this Court are questions 
of law. 

The subsiantial contention put forward on behalf 
of the appellant is that the repsondents have no cause 
of action, upon the ground that as the association 
was formed of more than twenty persons, money paid 
by way of subscription to the association is not 
recoverable. 

It is conceded by the respondents that the associ- 
ation was at its formation an illegal association by 
reason of sub-section (2) of section 4 of the Indian 
Companies Act, for, as we have seen, it consisted of 
twenty-seven members. 

The material, portion of the section in question is 
as follows :— 

““No company, association or partnership consisting of mcre 
than twenty persons shall be formed for the purpose of carrying 
on any business that has for its object the acquisition of gain by 
the company, association or ptrtnership . . . . Unless it is 
registered ae 

The association was never registered, and as has 
been Sa ae a certain amount of business was 
done. o 
It may be uhsrees here, that owing to transfers 
of shares, the number of subscribers subsequently 
became reduced to a figure below twenty. It will be 
necessary to refer to this point at a later stage. 
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The argument of Mr..Paget who appears for the 
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an illegal purpose is primd facie recoverable from the 
payee, yet when once the purpose for which the 
money was paid has been carried out no action will 
lie for its recovery. In other words, he says that as 
the association in the present case, though admittedly 
illegal in its formation, has in fact carried out a part 
of the business for which it was formed, this Court 
cannot interfere. on..behalf..ofsmembers ot the associ- 
ation who ask for the return of money paid by them 
to the association. 

Mr. Thein Maung for the respondents argued that 
the fact that the association, though illegal in its 
inception, has done business and that money of the 
subscribers has been employed for the purpose of: the 
business makes no difference, and that as a matter 
of law the judgment of the lower Court was correct. 

Mr. Paget referred to a number of authorities, and 
it will be necessary to examine certain of these. 
‘Three cases he relied upon may be referred to at 
once, viz, Cousins v. Smith (1), Sykes v. Beadon (2), 
Kearley v. Thomson (3). , en 

_It is sufficient to say that in the first of these 
‘cases it was decided that a Court of equity would not 
assist a combination of firms formed for an illegal 
_purpose by making an order for discovery. 

It is hardly necessary to point. out that the pur- 
pose of the association in the present case was not 
illegal. -" . 

The second was a similar case, and the effect of 
the judgment of Jassel, M.R. was that no’Court of. law 
or equity will lend its-assistance fowards carrying 





(1) 13 Ves. Jun. 542 and 33 Eng. (2) [i879] 11 Ch. Biv. 170. 
Law Reports 397. ; (3) £1890] 24 Q.B.D. 742. 
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on an illegal contract, and that therefore such a 
contract cannot be enforced by one party against the 
other. . 

Thus the action was for the enforcement of an 
illegal contract; whereas the respondents in the pre- 
sent case do not rely upon a illegal contract at all. 

In the third case the facts were that money was 
received by the defendants as consideration for their 
non-appearance at a public examination of a bankrupt 
and for not opposing his order of discharge. The 
defendants did not appear at the public examination, 
and before an application for discharge had been made 
plaintiff sought to recover his money. 

Here again the action was upon an illegal contract, 
and thus this case is not on all fours with the present 
suit. esis 
The old case of Knowles v. Haughton (1) is also 
relied upon, and the headnote is as follows :— 

“ The profits of a partnership in underwriting, illegal by statute 
cannot be the subject of account in equity.”’ 
Tt seems to me that this case does not assist the 


appellant, for the purpose of the partnership in that 
case was illegal. 

In Harvey v. Collett-(2), the plaintiff, on the 
ground that he had bought shares in a company 
upon the face of statements which were fraudulent, 
claimed cancellation of an agreement said to have 
been made between one of the directors and the 
other directors. The Court (for reasons to which it 
is unnecessary to refer) held that he was entitled only 
to the amount he had paid for the shares or their 
value. 

This case, therefore, at least does not appear to 
assist the appellant. 


—_— 


(1) 11 Ves, Jun. 167 and 32 E.R. 1052. 
(2) 13 Sim. 331 & 60 E.R. 646. 
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Butt v. Monteaux (1) was also. quoted by Mr. 
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Paget, and wé would observe that passages in the U SiN Po 


judgment are also relied upon by Mr. Thein Maung 
for the respondents. 

The facts were similar to those in the present 
case. The plaintiff claimed an account of moneys 
received by certain defendants who held the position 
of directors of a company, upon the ground that 
the purposes of the company were other than those 
disclosed in the prospectus.. It was said that the 
company was illegal for want of registration and that 
an account ought to be refused. 

As this case seems to afford considerable assist- 
ance in deciding the present suit, it will be 
convenient here to set out certain passages from the 
judgment of the Vice-Chancellor. At page 396 of 
the English Reports he said, 


“ Supposing the Company had been one which could and 
ought to have been registered, I.confess I should have felt very 
little difficulty on the point mainly urged, namely, that acompany, 
constituted like this of persons who have advanced. their : ‘money, 
would be precluded from filing its bill, and having its money 
replaced and secured, because the promoters, whose duty it was 
to register, had neglected to register. I apprehend the whole 
scope and frame of the Act is clearly to protect the public against 
all kinds of fraudulent schemes, which parties were in the habit 
of issuing forth, in crder to circulate them in the share-market. 
_ Everythingin the Actis levelled against promoters . - . . And, 
if a case of that kind occurred, it would be very difficult to per- 
suacde me that ihe members of such an association, although they 
could not do more, or stira step further without registration, were 
not sufficiently qualified to be called a company, to have back 
their money, not merely on the ground of the speculation being a 
“bubble. . . . but to have back their money and the land and 
other things acquired with that money, and to have an account 
from the promoters whose duly it was to register, on: the footing 


as between them and the promoters of its being in truth a _ 





(1) 1 K, & J, 97 and 69 EAR. 385. 
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company, and upon the principle that aman could not aver any 


wrong or omission of his own as an answer to a bill seeking such 
relief.” 


It is true that in that case the Court held that 
the company could not be treated as a company 
capable of being registered as an English Company, 
but the expression of opinion by the Court appears 
to throw considerable light on the rights of the 
respondents. - 

In re South Wales Atlantic Steamship Company 
(1), was a suit on an agreement made by an un- 
registered company. It can therefore be distinguished 
from the present case. 

In re Padstaw Total Loss and Collision Assurance 
Association (2), was a case where an order to wind 
up an unregistered association of more than twenty 
persons was asked for. This was refused upon the 
ground that the Court cannot recognise such an 
association as having a legal existence. I need only 
point out that the present case is not and could 
not be an application to wind up an_ association 


‘but is a regular suit inter alia for the return of 


subscriptions paid. 

Barclay v. Pearson (3) was a case where money 
was paid to’a defendant for an illegal purpose, and 
it was held “that so far as money in the hands 
of the defendant was impressed with any trust, it 
was one which. had arisen out of an illegal trans- 
action, and the Court would not render any assistance 
in its administration, “and semble” that notwith- 
standing the illegality of the competition the com- 
petitors had a legal right. . . . to the return of 
their contributions, at all events, provided that they 





(1) [1875] 2 Ch.D. 763 . (2) [1881-82] 20 Ch.D. 137. 
; (3) [1893] 2 Ch.D, 154, 
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gave notice of their.claim before the money had 
been distributed by the defendant. ” 

The latter part of the headnote was relied upon 
by Mr. Paget, and it is a similar case to Kearley 
v. Thomson and another (1) already referred to. 
There the money was to be applied by the defendant 
for an illegal purpose. In the present case, as has 
already been pointed out, the purpose was not illegal. 

Thus it will be seen that a careful examination 
of the cases relied.upon on behalf of the appellant 
discloses no real support for the contention relied 
on his behalf. 

On behalf of the respondent Mr. Thein Maung 
referred to an important passage in the 9th Edition 
of “Lindley on Partnership”? at page 145, which 
would appear to be directly in point. It should be 
observed that in the preceding passage the learned 
authors referred to and commented upon the two 
cases I have just mentioned above, and they go on 
to say. . : 

“ Although, therefore, the subscribers to an illegal company 
have not the right to an account of the dealings and transactions 
of the company.and of the profits made thereby, they havea right 

_to have their subscriptions returned ; and even though the moneys 
subscribed have been laid out in the purchase of Jand and other 
things for the purpose of the company, the subscribers are entitled 
to have that land and those things reconverted into money, and to 
have it applied as far as it will go in payment of the debts and 
liabilities of the concern, and then in repayment of the subscrip- 
tions. In such cases no illegal contract is sought to be enfored ; 
on the contrary the continuance of what is illegal is sought to be 
prevented.” 

As authority, for this proposition the cases, inter 
alia, of Sheppard v. Oxenford (2) and Butt v. 
Monteaux (3) already referred to, are cited. 








{1) [1890] 24 Q.B.D, 742, : 
(2) 1 Ke & J. 489 and 69 E.R, 552. (3) 1K, & J. 97 and 69 E.R. 345. 
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In Sheppard v. Oxenford (1); the plaintiff filed a 
bill against an illegal association for an account of 
all the moneys received and paid by the directors 
and the debts and liabilities of the association, and 
forsale . . . . and-for adivision of the properties 
of the association among the shareholders. “The 
Court did not think it necessary to do more than 
preserve the property and only granted an injunction 
against the defendant and appointed a receiver. 
No demurrer upon the ground that the association 
was illegal was put in, but later, a demurrer was 
entered apparently upon this ground and‘ was subse- 
quently overruled. It is clear from the report of 
this case however, that although the plaintiff did not 
obtain the return of his money no suggestion that he 
was not so entitléd in law would have been entertained 
by the Court. The expression of opinion occurring 
in the case of Butt v. Monteaux (2) appears to be 
directly in point. 

One further case was referred to, viz., Greenberg 
v. Cooperstein (3). The material portion of the head- 
note is as follows :— 

“ Held (1) Thatsthe..association was rendered illegal by the 
Companies (Consolidated) Act, 1908, section 1, sub-section 2, as 
being an unregistered association of more than twenty persons 
carrying on a business having for its object the acquisition of gain ; 
(2) That, notwithstanding this, the Court was not debarred from 
affording relief to the members asking for the return of money 


Paid into the hands of agents ror application for an illegal purpose 
by granting an account.” ; 


At the close of his judgment Tomlin, J. ist he then 
yee said. 


““T am happy to think that the law is not so feeble that it can- 


not protect the subscribers Ly ordering an account ; but in saying 


this, lam expressing no opinion as to what will take place after 





AA Be LARD a8 9 EB 552. Ny HE PSE Bad 2 Re 385 
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the account has been taken and by what means if any the 
defendants may discharge themselves of the money they have 
received. I prefer to leave this entirely for discussion hereafter.” 

The dec’sion in the case therefore does not 
assist either party to this appeal, but Mr.. Paget was 
inclined to suggest that the learned Judge from his 
- concluding words quoted above was doubtful whether 
he would order a return of moneys paid to the 
shareholders. This is by no means clear, and as the 
case appears to have been settled out of Court, it 
is impossible to say-.whatscourse was taken when 
the action was finally decided. 

Reviewing the authorities as a whole it would 
appear that there is no decided case exactly on all 
‘fours with the present suit. The passage appearing 
in Butt v. Monteaux (1) (above referred to), however 
appears to be sufficient autliority in favour of the 
respondents. It is perfectly clear that what they ask 
is not an enforcement of an illegal contract, nor do 
they sue upon such a contract. If their prayer be 
given effect to. the result will be that an_ illegal 
association is brought to an end. 

_- [have no real doubt therefore that the suit as 
framed is maintainable, .and..that the decision of the 
lower Court on that point is correct. 
_ Two further points must be referred to. It was 
‘said by Mr. Thein Maung that as the number of 
subscribers is now reduced to a nuniber less than 
twenty, the association is no longer illegal, and that 
in any event the respondents are entitled to the 
order they ask. In view of my decision. upon the 
main question in the suit, it is not necessary to 
decide this matter. I am of opinion however that 
although it may be said that subsequent registration 
of an illegal association would cure the previous 
(1) 1 K. & J. 97 and 69 E R. 385. ire 
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omission to register, I can see no reason for holding 
that a subsequent: reduction in numbers would have 
the same effect. Whatis aimed at by the statute is 
the formation of an illegal association, and it seems 
to me (though no authority was quoted by either 
party upon the point) that an association once illegal 
in form must retain its illegal character until regis- 
tration or dissolution. 

The only other question raised by Mr. Paget was 
the question of limitation. According to him the 
present suit*must*fail upon the* ground” “that as the 
suit was instituted in April 1926 (viz., more than 
three years after the payment of ihe subscriptions) it 
is out of time. It was argued that as this is a suit 
for money paid by the respondents to the appellant 
for the use of the former, Article 62 of the Limitation 
Act must apply. 7 te aa 

This point appears to be a new point raised for 
the first time in this Court. Moreover, it is not 
covered by the memorandum of appeal. I am of 
opinion however that it is without substance. Article 
62 of the Limitation Act applies to suits falling under 
the category well known in English law as ‘‘ Suits for 
money had and received.” Such suits arise-:where 
money paid into the hands of the defendant is pay- 
able forthwith to the plaintiff. See as to this J. 
Subba Rao v. J. Rama Rao (1). 

In the present case, the money was paid for a 
certain purpose, viz., to be expended in the purchase 
of a rice-mill for the benefit of the members of 
the association and other purposes, and _ after 
re-conversion the subscribers will clearly not be 
entitled to the return of the whole of their subscriptions. 
The suit, though not in form, in substance 


2 


(1) (1916) 40 Mad. 291. 
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therefor must. be for an account, and it is only 
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after such an account has been taken that the U sew Po 


amounts due to the respective subscribers can be 
ascertained. 

It has been well settled that Article: 120 of the 
Limitation Act applies to such suits, and as_ this 
article provides for a limitation of six years from the 
time when the right to sue accrues, the action is 
well within time. 

The only questions:arising before this Court are 
the questions of law I have dealt with, and for the 
reasons given above I am of opinion that the decision 
of the lower Court is correct and must be upheld. 
The appeal is therefore dismissed, and inthe circum- 
stances the appellant must pay the respondents’ cost 
both here and below. 


ae 


Heap, J.—On the 28th of December 1921,.a 
number of persons decided to form a partnership to 
do arice milling business. The capital.of the part- 
nership was to be Rs. 50,000 divided into 500 shares 


of Rs. 100 each. . Rs,..25 was_to be paid in respect... 


of each share forthwith and the balance within ten 
days of notice to pay. Sixteen of those present, 
including a number of the parties to the present suit 
at once applied for shares amounting to 401 out of 
the 500 shares. 


A meeting of the partners was held on the 7th .of 


January 1922, at which it was recorded that 15 persons 
had paid up Rs. 25 for each share in respect of 
358 shares, and the appellant Sein Po was appointed 
manager of the partnership business. - . 

On the 14th of January 1922; it was recorded 
that four other persons had paid Rs. 25 for each 
sharein respect of 52 more shares and the manager 
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Sein Po and another of the shareholders were author- 
ised to buy the equipment of the mill. 

On the 7th of March 1922, it was recorded that 
five other persons had joined the partnership, taking 
17 further shares, and a resolution was passed that 
the partnership should be registered as a Company 
under the name of the “ Mingala Bazaar Rice Milling 
Company.” Certain partners were authorised to buy 
the land and timber for the mill, and the manager, 
Sein Po,..was,authorised to buy the engine and to 
engage an engine- -driver. The partnership was in 
fact never registered as a Company, and therefore 
was an illegal association. 

On the 2nd of July 1922, shareholders were 
asked to take further shares and it was decided to 
issue notices:fer payment of the balance due in 
respect of shares already taken. 

On the 2nd of October 1922, it was recorded that 
certain.of the original subscribers had taken further 
shares and some new subscribers: also seem to have 
taken shares. 

The partnership is said to have consisted of 27 
partners until February 1926, when one Tha Hla 


‘purchased the shares of Po Han and: ‘Kyi Byu, Kyaw 
Zan Hla, who was already a shareholder, purchased 


the shares of Le Le and Po Chit, Maung Pyu, who 


‘was already a shareholder, purchased the sharcs of 


Aung Nyun, Yan Byan purchased the shares of Maung 
Pyo and Pan I, who was already a shareholder, 


-purchased the shares of Po Tha and Tha Hnin. 


These transfers are said-to have reduced the number 
of shareholders to 19, and ‘they were doubtless effectid 
with a view to.the filing of the suit, which was 


instituted in April 1926. .— 


The partnersaip bought land, built and equipped 


a rice-mill with the. usual appurtenant out-builidings, 
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and on the 10th of December 1924, gave Sein Po a 
year’s lease of the premises. Sein Po, according to 
the plaintiffs, failed either to pay the rent in full or 
to give up possession of the premises, but instead, 
with the concurrence of two of the shareholders, 
‘gave a lease of the mill to one Po Lon for three 
years. That lease has now expired and the premiscs 
have presumably reverted to the possession of the 
shareholders. 

While the premises were,still.in the possession Of 
Po Lon, three of the shareholders Maung Pyu, Po 
Kin, and Po Hla filed the present suit to recover 
from Sein Po, whom they describedas the “ promoter” 
of the partnership, and who, as they alleged, was 
manager of ihe business from the time when the 
partnership was instituted tothe time when the part- 
nership premises were leased to him, the shares which 
they contributed to the partnership, or so much as 
they might be entitled to recover in respect of 
those shares after converting the assets of the part- 
nership into money and paying the debts incurred by 
the partnership. ' 

‘Sein Po in his written statement said that he was 
Managing Director of the partnership throughout its 
existence, and did not deny that he was the 
“promoter”. He admitted the formation of the part- 
nership and its acquisition of the premises alleged, 
and he alsoadmitted the receipt of Rs. 10,000 from 
Po Lon as rent of the premises. He pleaded however 
that by reason of the provisions of section 4 (2), 
- of the Indian Companies. Act the plaintiffs were not 


entitled to recover’ the: money which they had put 


into the partnership and were not entitled to recover 
possession of the premises from him. 

_ The lower Court found that the plaintiffs | were 
entitled to recover the amounts, which they had paid, 
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io the extent that their money or property representing 
that money was still in the possession of Sein Po, or 
of the partnership, subject to the payment of debts 
incured by Sein Po on behalf of the partnership, 
and it recorded findings as to the assets which were 
available, the liabilities which were outstanding, and 
the amount paid by the partners as their shares of 
the capital. It directed that the assets should be sold, 
that the liabilities should be paid out of the sale 
proceeds, and that. the plaintiffs should. receive their 
shares pro rata out of the balance. It also 
directed that the costs should be borne by the 
defendants. 

Only Sein Po appeals and the grounds of his 
appeal are that the suit was not. maintainable by 
reason of the provisions of section-4-(2)..of.. the Com- 
panies Act, that the plaint did not disclose a cause 
of actionand.that the suit was bad for misjoinder of 
parties and causes of action. | 

At the hearing inthis Court a point of limitation 
which was not taken either in the trial Court or in 
the grounds of appeal was raised. 

We have heard thelearned advocates on both ies 
and I have had the advantage of reading my “learned 
brother’s judgment. I have no hesitation {in agreeing 
with him that, subject to the law of limitation, plain- 
tiffs are entitled to 'recover out of the assets of the 
partnership which remain after paying the liabilities, 
such amount as represents pro rata their shares of: 
the money which they contributed to the partnership. — 
I agree with him also that the reduction of the 
number of shareholders, which was effected shortly 


‘before the suit was filed, and was clearly effected for the 
purposes of the suit, did not avoid the objection that 


the partnership was illegal. Atallall times material to 
the suit it was illegal, and in my opinion we are 
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bound to deal with it on the footing that it was an 
illegal association. 

The question of limitation seems to me to be 
more difficult, but it was pointed out by a Full 
Bench of the High Court of Madras in the case of 
Rama Seshayya v. Sir Tripurasundari Cotton Press 
(1), that there is in the first schedule to the Limitation 
Act “No article which provides simpliciter for a debt 
due, such a debt as would have been the subject of 
the old common law action for debt” and that “all 
we can do is to fall back on the omnibus Article 
120”, and as I am satisfied that Article 62 cannot 
be applied because the money when it was received 
by Sein Po or his representative U Myaing was not 
received by him for the plaintiffs’ use but was received 
for other specific purposes, and became payable to 
the plaintiffs, to the extend to which it is payable, 
only by reason of the happening of subsequent 
events, namely, the failure to register the partnership 
as a company, I agree that Article 120 applies and 
that the suit was not barred by limitation. 

I accordingly concur in my learned brother’s 
judgment dismissing the. appeal. with costs in this 
‘Court and his order that the appellant Sein Po 
should bear all the costs in the trial Court. 


(1) (1925) 49 Mad. 468. 
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-jg44PPELLATE CIVIL. 
Before Mr. Justice Heald and Mr. Justice Maung Ba. 


S-A-L-S- CHETTYAR FIRM 
v. 
DAW SAW anD ANOTHER.* 


Contract Act (IX of 1872) s.198—Pledge by possessor of goocdis—Goods obtained 
by fraud—Untrue representation and dishone t intention in ott aining 
possession—Goods obtained from owner by fraud niust be returned to 
trucowser iyresemubona fide, pledgee. 

Where a rerson obtains jewellery frcm its owncr on the pretext that he 
has a prospective purchaser and with the dishonest intention of raising money 
on it for himself, he obtains the goods by fraud. Consequently even a 
bond-fide pledgec of the goods from that person must return the gocds to the 
true owner. 

R.M.P.A. Anamale Chetty v. Mrs. Basch, 11 L.B.R.—distinguished. 


Aiyangar-forthe appellant. 


HEALD and Mauna Ba, JJ.—The main facts of this 
case are not nowdisputed and it is only the legal 
effect of those facts which is in question. 

The second respondent Ma Ma Gyi went to the 
first respondent and induced her to hand cver cer- 
tain articles of jewellery on a pretence that she had 
a prospective’ purchaser who desired to have inspec- 
tion of the jewellery. The first respondent handed 
the jewellery to the second respondent, who in fact 
had no prospective purchaser, and ihe second respond- 


ent pledged the jewellery next day to appellant. 


The second respondent was prosecuted and convicted 
of criminal breach of trust. The first respondent 
then used appellant for the return of the jewellery, 
and a decree has been passed in her favour. 

Appellant appeals on grounds that a person who 
is in possession of goods of any sort can make a 





* Civil First Appeal No. 99 of 1929 from the judgment of the Original Side 
in Civil Regular No. 532 of 1928. 
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valid pledge of such goods. provided that the person 
who accepts the pledge acts in good faith and that 
the goods have not been obtained from the owner by 
means of an offence or by fraud. He suggests that 
because the second respondent was convicted of 
criminal breach of tiust and not of cheating the 
Magistrate must have found that she did not obtain 
possession of the jewellery by means of an offence- 
He cites the case of Anamale Chettyv. Mrs. Basch 
(1), in which a goldsmith to whom jewellery was 
entrusted for sale, pledged the jewellery and it was 
held that because the person who accepted the pledge 
acted in good faith he was entitled to retain the jewels 
‘in spite of the fact that the goldsmith was convicted 
of criminal breach ot trust. 

One of the questions to be decided in such cases 
is whether or not the goods were obtained from the 
owner by means of a criminal offence or fraud. If 
they were so obtained the pledge is invalid and the 
_ person who has accepted the pledge must return the 
goods io the true owner. It may be true, as appel- 
lant suggests, that such a provision of law is likely 
to cause serious loss and dislocation of business to 
money-lenders who act in good faith and with no 
suspicion that the person making the pledge has 
obtained the goods by means of an offence or fraud, 
but it is what section 178 of the Contract Act says» 
and it is therefore the law. 

In this case we are satisfied that the second res- 
pondent obtained the jewellery from the first respon- 
ent by means of a fraudulent pretence that she actually 
had a prospective purchaser and with the dishonest 
_ intention of raising money on it fcr herself, and that 
therefore she obtained the jeweilery by fraud. It 





(1) (1921) 11 L.B.R. Mad. 217. - 
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1929 follows that the pledge was invalid and that appellant 


S.A.LS. cannot retain the jewellery. 





pa te We therefore dismiss the appeal. 
Dee SANE: 
SHEALD AND 
i a APPELLATE CIVIL. 
Before Mr. Justice Chari and Mr, Justice Brown. . 
sisaad MAUNG SHWE HTEIN AND ANOTHER 
June. 1. neggetne > 


MA LON MA GALE. ve 


Partnership debt—Suit by surviving partner alone without joining legal 
representatives of deceased partner—Civil Procedure Code ( Act V of 1908), 


O. 30, 7. 4. 

A surviving partner is competent to file a suit to recover a partnership 
debt without joining the legal representatives.ofihe deceased partner, Order 
XXX, rule 4 of the Civil Procedure Code provides that when two or more 
persons may sue or be sued in the name of a firm, the provisions of that order 
apply. It does not prevent a surviving partner alone to file a suit in respect 


of a partnership debt. 
K.V.P.L. Chetty v. Armuga Pather, 4 L.B.R. 99—referred fo, a, 
Ram Narain v. Ram Chundur, 18 Cal. 86; U Guna v. U Kyaw Gauiig, 
(1892-96) 11 U.B.R. 204—dissented from. 


Darwood for the appellants. 
Basu for the*respondent. 


Cuari and Brown, JJ.—The facts of this case are . 
very simple. The suit was instituted by Ma Lon Ma 
Gale against the defendants, who are husband and wife, 

It is alleged in the plaint that the husband borrowed 
the sum of money for which the promissory note was 
executed for the family purposes and benefit of himself 
andhis wife. The promissory note was in favour of two 
persons, namely, Ma Lon Ma Gale and Ma Mya Bu. 
These two were sisters and carried ona mene: lending 
business in partnership. 


* Civil Firt Appeal No. 31 of 1929 from the judgment of the District Court 
ot Henzada in Civil Regular No. 10 of 1928, : 
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The trial Court gave a decree for the amount claimed 
and the defendants now appeal. 

The sole ground argued in the appeal is that no 
decree can be passed in favour of Ma Lon Ma Gale 
unless the legal representatives of Ma Mya Bu, the 
deceased partner, are also added as parties to the suit. 
Reliance is placed for this argument of a ruling in 1892- 
96, 11 Upper Burma 204, in which the Judicial Com- 
missioner of Upper Burma followed an Indian ruling 
and held that a suit by the surviving partner was not 
competent without joining the legal representatives 
of the deceased partner. The majority of the Indian 
High Courts have taken a contrary view. In K.V.P.L. 
Perianen Chelly vy. Armuga Pather (1), Sir Charles 
Fox, Chief Judge of the Jate Chief Court of Lower 
Burma, followed the decision. of--the other Indian 
High Courts and dissented from the Calcutta Ruling 
in Ram Narain Nursing Doss v. Ram Chunder Jankee 
Loll (2). 

In the present Civil Procedure Code, Order XXX, 
tule 4, enacts that where two or more persons may sue 
or be sued in the name of a firm under the foregoing 
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provisions and any of such persons dies, whether before . 


the institution or during the pendency of any suit, it 
shall not be necessary to join the legal representatives 
of the deceased as a party to the suit. In cases of 
partnership, itis competent for the surviving pariner to 
file a suit in respect of partnership debts without joining 
the legal representatives of the deceased partner. 

The learned advocate for the appellant argues that 
it is only when a suit is instituted in the name of a firm 
that Order XXX, rule 4 applies. Order XXX, rule 4 
does not say soin terms and merely provides that when 
two or more persons may sue or be sued in the name of 


(1) (1907) 4 L.B.R. 99. (2) 1890) 18 Cal. &6. 
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a firm, the provisions of that order apply. In this case 
the two Burmese ladies had no firm name though un- 
doubtedly they carried on business in partnership. 
Since they cannot sue in a firm name, it is argued that 
the legal representatives of the deceased person are a 
necessary party. We cannot accept this contention. 
All that Order XXX, rule 4 contemplates is the exis- 
tence of a partnership. Even if Order XXX, rule 4 
were not applicable, the previous rulings certainly 
are- Weare therefore of opinion that it was competent 
for Ma Lon Ma Gale to maintain the suit and it was 
properly decreed. 

The only other point taken before us is that the 
promissory note having been signed by Maung Shwe 
Htein alone, his wife, the second appellant Ma Bu Ma, 
isnotboundby it. Itis suggested thatthe presumption 
that Maung Shwe Htein was acting on behalf of his 
wife as well as of himself cannot be drawn in this 
case because the money purports to have been taken 
for Maung Shwe Htein and his sister. That does not 
seem to us to be sufficient reason for not drawing the 
ordinary presumption in such cases. 

We dismiss the appeal with ccsts. 
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APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Maung Ba. 
a = 1929 


: e eee ann OTHERS, } v. J. HORMASJEE.* June 4, 12 


Parsi Temple Trust—Appoint ment of trustees—Scheme providing for wishes 
of the community—Discretion of the Court, how to be exercised—not 
taking into consideration community's wishes as expressed in affidavit's 
not an exercise of sound discrelion—Appellate Court’s power to interfere 
—Apfpeal under Clauset3 Letters. Patent. 

The Scheme for the management of the Trust relating to {he Parsee Fire 
Temple at Rangoon as settled by the late Chief Court of Lower Burma 
provided for the appointment of three trustees. .On the death of any of them 
the surviving trustees or either of them were to apply to the Court to fll up 
the vacancy. Such applications may be s»pported by affidavits of the Parsi 
inhabitants of Rangoon. 

After the death of the life trustee, appellants applied to the Court for 
appointment of the appellant in the second of the above appeals as trustee 
Anumber of affidavits were filed supporting this candidate and averring that 
a-majority of the community supported his candidature. One of the trustees 
nominated the respondent as atrustze, but no affidavits were filed in suppcrt 
of him. The learned Judge onthe Original Side appointed the respondent 
trustee on the ground that he was not related to the trustees, whilst the 
appellant and the remaining trustees were all related to one another. No 
reference was made by the learned Judge to the affidavits supporting the 
appellant. 

Held, that the order was appealable as a ‘‘ judgment” within the meaning 
of Clase 13 of the Letters‘Patent: ~ 

Ba Pe v. Po Sein, 6 Ran. 97; P.K.P.V.E.v.N. A. Cheltyar, 6 Ran. 703— 
referred to. 

Minakshi +. Subramanya, 11 Mad. 26 (P. C.)—distingnished, 

Held, also, that the Scheme gave the Judge a discretion to appoint a trustee, 
But discretion must be exercised acccrding to the rules of reas¢n and justice, 
not according to private opinion. The intention of the Scheme was that the 
information conveyed by affidavits should be part of the material to be used by 
the Court in deciding which candidate it may appoint. The wishes of the 
community as expressed in the affidavits ought to have been considered unless 
there were cogent reasons to the contrary and as those were ignored, the 
appellate Court had to interfere with the order and appoint the incite 
trustee. 

Sharp v. Wakefield, [1891] A.C. 173—referred to. 





‘Civil First Appeals Nos, 95 and 96 of 1929 from’ the order of the ‘iees 
Side in Civil Miscellaneous No. 186 of 1919. i 
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Leach and Doctor for the appellants. 
Vakharia for the respondent. 


HEALD, J.—In Miscellaneous Case No. 186 of 1919 
on the Original Side of the Chief Court the Scheme 
for the management of the Trust relating to the 
Parsee Fire Temple at Rangoon, which was settled 
by the Recorder of Rangoon in Suit No. 36 of 1889, 
was amended so as to provide for the appoleiment 
of three trustees. st 

The relevant ‘clauses ‘of the Scheme as amended 
are as follows :— 


.25. The first board -of Trustees tinder this Scheme shall 
consist of Mr. B, Cowasjee, as life ‘member ‘or until he resigns, 
and Mr. N. M- Cowasjee and Mr. N- N. Burjorjee, who have 





been duly elected at.a meeting of the members of the Parsee 
Community of Rangoott. eam 


26. In the event of any vacancy occurring. in the " difie 
of Trustee anew Trustee or Trustees shall be appointed in 
his or their stead in the manner following, that is to say, 


‘the. remaining Trustee or Trustees or either of them shall within 


one month of the vacancy apply to the Principal Court of 
Original Jurisdiction in- Rangoon to appoint a person or persons 
to fill the vacancy. The application shall set out the name 
or names of the persons considered suitable and may be 
accompanied by the ‘affidavits of * any number of the Parsee 
inhabitants of Rangoon who desire to support the recom- 
mendation. 

27. On receipt of such application the Court shall fix a 
day for the hearing thereof and shall give notice, by adver- 
tisement in the public press in such newspapers as it may 
deem fit, of the said date and calling upon persons interested 


“to appear and to submit any other names supported in like 


manner by affidavit. The Court shall thereupon, after hearing 


such parties as desire to be heard, appoint. such person or 
persons as it deems fit. 


_ The Trustee Mr. B, Cowasjee died in February 
last and each of the remaining trustees filed an 
application to the Court to appoint a person to fill 
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the vacancy each naming a-different person. The 19% 
learned Judge on the Original Side of this Court 'D-R-Saxcaz, 


p .B. M 
appointed the present respondent Dr. Hormasjee to ne 
fill the vacancy. Ree 

Mr. A. B. Mehta, who is the other person named Gna 


as being a person considered suitable for appoint- 
ment, appeals and-a number of members of the 
Parsee community, who support his claim to the 
appointment, have also filed a separate appeal. 

Respondent’s learned -advocaté “has raised a pre- 
Jiminary objection that no appeal lies, and in. support 
.of that objection he relies on the decision of their 
-Lordships of the Privy Council in the case of 
_Minakshi Naidu v. Subramanya Sastri (1). 

A similar question was raised in this Court in 
the.case of Ba Pe v. Po Sein (2), where a Bench, 
of which I was a member, considered Minakshi’s 
-case and p*inted out that their Lordship’s decision 
rested on the fact that the appointment in that case 
was made under the provisions of a special Act 
(XX of 1863) which did not give a right of appeal. 
‘The Bench of this Court said that it had been 
judicially recognised that in certain classes of suits 
the power of the Court which passed the decree to 
‘make orders in the suit does not come to an end 
‘when the decree in the suit is passed and that in 
suits under section 92 of the Code of Civil Pro- 
cedure where the Court, in the Scheme which it 
settles, reserves to itself certain powers, it acts in the 
-exercise of thosé powers not asa persona designata 
but as a Court passing orders in the suit. The 
Bench said further that where, as in the particular 
case then under consideration, the Court had reserved 
‘to itself power to. confirm or to refuse to-confirm 


(1) (1887) 11 Mad. 26. (2; (1928) 6 Ran. 97. 
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elections held..ynder the Scheme embodied in its 
decree, and where application for confirmation of an 
election under the Scheme had been made by parties 
on one side and had been opposed by parties on 
the other side, the order which the Court made 
was a decree in the suit itself and was therefore 
appealable as a decree under the Code. 

In the present case the power which the Court 
reserved to itself was not the power to confirm 
elections:..of...trustees but the power to appoint 
trustees, and it is suggested that that difference 
between, the two cases renders the reasoning on 
which the judgment in Ba Pe’s case was based 
inapplicable: to the present case, I fail to see that 
the difference affects the reasoning in any way. In 
each casé’ the"@ourt in its decree reserved to: itself 
the power to make further orders in the suit and I 
see no reason why such further orders should amount 
to decrees in the one case and should not amount 
to decree in the other. 

T would hold therefore that such an order as 
that passed in this case would be appealable if the 
appeals were appeals under the Code. 

But the present appeals lie, if they lie at all, 
under Clause 13 of the Letters Patent of this Court, 
and therefore it is necessary to consider whether 
or not the order against which it is desired to appeal 
is a “judgment” within the meaning of that clause. 
According to.-the decision of Full Bench of this 
Court in P.K.P.V.E.v. N. A. Cheityar (1), the deci- 
sive factor in determining whether or not-an order 


is a ‘‘judgment” within the meaning of Clause 13 


of the Letters Patent is the answer the to question 
whether the order does or does not finally decide 








(1) (1928) 6 Ran. 703. 
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questions in issue between the parties in so far as 
the Court deciding them is conéernéd. The “key- 
note ’’ is said to be “ finality in relation to the Court 
passing the order”. If that test be applied to the 
order in this case there can be no doubt that that 
order is a “judgment” within the meaning of Clause 
13 of the Letters Patent and that therefore it is 
appealable under that clause. 

I would accordingly find that the present appeals 
lie. 


Mauna Ba, J.—I concur. 


Hratp and Maunc Ba, JJ.—Mr. B. Cowasjee, 
who was a life trustee of the Parsee Fire Temple at 
Rangoon under a Scheme framed by the Chief Court 
of Lower Burma in Civil Miscellaneous Case No. 186 
of 1919, died about the 2nd of February last, and 
under clause 26 of the Scheme it was the duty of the 
remaining trustees or either of them within one month 
to apply to this Court on its Original Side to appoint a 
person or persons to fillthe vacancy. Neither of the trus- 
tees applied to the Court within the month, possibly 
because they did not agreeas to whom they should nomi- 
nate, but on the 11th of March anumber of members of 
the Parsee community, who are the appellants in one of 
the two appeals with which this order deals, namely Civil 
First Appeal No. 95 of 1929, filed an application to the 
Court, submitting the name of Mr. A. B, Mehta, who is 
the appellant in the other appeal with which this order 
deals, as the name of a person considered suitable to 
fill the vacancy. . 

Next day Mr. N. M. Cowasjee, one of the two remain- 
ing trustees, filed an application setting out the name 
of Dr. J. Hormasjee, the respondent in these appeals, ‘as 
that of a-person considered suitable to fill the vacancy. 
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On the 15th of March Mr. N. N. Burjorjee, the other 
trustee, filed.an:application again setting out the name 

of Mr, A. B, Mehta. 

The Court fixed the 8th of April for hearing the 
applications and gave public notice of the date so fixed. 

On the 6th of April Dr. N. N. Parekh, one of the 
present. appellants filed an affidavit supporting the 
recommendations of Mr. A. B. Mehta as suitable for the 
vacancy, and stating that Mr. Mehta had the support of 
92 out of the 117 male adult members of the Parsee 
community ‘in*“Ragoon. 

On the 8th of April, that is the day fixed for hearing 
the application, affidavits supporting the recommend-- 
ation of -Mr. A. B..Mehta were filed by Messrs B. 
N. Burjorjee, J. C. Batlivala, D. R.Saklat, Manchershah 
Manekjee, Lieutenant-Colonel Tarapore, Messrs. Manek 
Manekjee, D. J. Contractor, S. B Nariman, N. B. 
Behramferam, P. H. Judge, K. M. Setna, A. Hirjee, 
M. Burjorjee, D. Hormusjee, B. N. Burjorjee, and 
D. J. Kolapore. A number of other applications, 
supporting Mr. Mehta’s candidature and containing 
the signatures of about 100 members of the Parsee 
community verified by affidavit, were also filed. 

- No affidavits:accompanied or were filed in support 
of Mr. Cowasjee’s nomination of Dr. Hormasjee. . 

’. When the matter came before the Court on the 8th 
of April the supporters of Mr. Mehta applied for an 
adjournment, but the learned advocate who appeared on 
the other side opposed it and it was refused. 

After hearing the parties the learned Judge made the 


order which is now under appeal. He said that 


Mr. Cowasjee had nominated Dr. Hormasjee and 
Mr. Burjorjee had nominated Mr. Mehta, that the 
original three trustees were related to .each other, 
Mr. N. M. Cowasjee being a nephew of Mr. B. Cowasjee 
and a cousin of Mr. Burjorjee, that Mr. Mehta was a 
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brother-in-law of Mr. Burjorjee, that he did not think it 
desirable that trusteés should be related to each other, 
that it was necessary in the interest of the com- 
munity that the new trustee should be a stranger to 
the families of the present trustees, and that for that 
reason he appointed Dr. Hormasjee to be the third 
trustee in the place of Mr. B. Cowasjee. 

Mr. Mehta and his supporters appeal against that 
decision on grounds that the learned Judge’s exercise 


of the discretion given by the Scheme was arbitrary. 


and not judicial, that there was no good reason for 
disregarding the wishes of a majority of the com« 
munity, and that ihere was nothing on the record to 
support the learned Judge’s opinion-—that it was neces- 
sary in the interests-of the Parsee community that the 
new trustee should not be related to either of the 
present trustees. 

An appellate Court is ve ‘eiseiest to interfere 
with the decision in a matter of discretion, but it is 
difficult tosee how we can refuse to interfere in this case, 

It was said by Lord Halsbury, L.C., in the case of 
Sharp v. Wakefield (1), to which we have been 
_referred, that ‘‘ discretion means, when it is said that 
something is to be dcne. within the discretion of the 
authorities that that something is to be done according 
_ to the rules of reason and justice, not according to 
_ private opinion ; according to law and nothumour. It 
‘is to be not arbitrary, vague, and fanciful, but legal ane 
regular.” 

In this case the learned Judge undoubtedly had a 
discretion, since under the Scheme he was entitled to 
appoint such personas he deemed fit. But the Scheme 
itself provides for the filing of affidavits of the Parsee 
inhabitants of Rangoon who desire to support a particular 





(1) L.R. [18914] A.C. 173. 
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neem scandidate for appointment, and -it was obviously the 
A,B. ac dntention of the’Stheme thatthe information conveyed 
J. Hormas- by those affidavits should be part of the material used 
zee. by the Court in deciding which candidate to appoint. 
Tree A, _ In his judgment in this case the learned Judge 
. made no reference tv the fact that the recommendation 
of one candidate was supported by a large number of 
affidavits and that of the other by none, and he made no 
reference to the contents of the affidavits. The sole 
reason which the learned Judge gave for his decision 
was his personal opinion that all the trustee ought not 
to be related to each other and that it was necessary in 
theinterests of the community that a stranger should be 
appointed trustee. There is no affidavit suggesting 
or supporting that view, and although it was doubtless 
pressed at the hearing and the learned Judge was entitled 
to consider it, it seems to us to be an insufficient reason 
for rejecting what was clearly the opinion ofa consider- 
able majority of the members of the community, and 
for appointing a candidate whose candidature was not 
supported by any affidavits rather than a candidate 
whose recommendation was supported by a large 
number. 

Respondent’s learned advocate asked us to admit at 
the hearing of the appeal affidavits in support of his 
candidature, but we are of opinion that such affidavits 
should have been filed before the date fixed for hearing 
on the Original Side of the Court, and that in view of 
the fact that respondent opposed the adjournment which 
would have given him and his friends a further oppor- 
tunity for the filing of such affidavits, sufficicnt reason 
for the admission of such further evidence at the 
hearing of the appeal has not been shown. We have 
accordingly refused to admit any further affidavits. 

" It isnot seriously suggested that respondent is per- 
sonally otherwise than suitable to fill the vacancy, and. 


VOL.. VII ] RANGOON SERIES. 569 
we dispose of the matter on the assumption that person- 1989 
ally both candidates are intirély suitable. We are of D.R Saxtar, 
cn > P A.B. METHA 
opinion that in the case of such ar appointment the v. 
wishes of the community ought to be considered and J HoRmas: 
that unless there is some cogent reason to the contrary dean kes 
the person who has the support of the majority of Maune Ba, 
the community ought to be appointed. We do not ms 
consider that the learned Judge’s opinion that the 
trustees ought not to be related to each other was 
sufficient in the circumstances.of this case to warrant 
his disregarding the wishes of the community for the 
expression of which the Scheme itself provided. 
We are therefore constrained to set aside the order 
of the learned Judge appointing respondent to be 
trustee, and we appoint Mr. A. B. Mehta to be trustee 
in the vacancy caused by the death of Mr. B. Cowasjee, 
We see no reason why either the Trust or the 
respondent should be made liable for the costs of 
these proceedings and accordingly we direct that the 


parties do bear their own costs. 


APPELLATE CIVIL. . 
Before Sir Guy Rutledge, Kt., K.C., Chief Justice, and Mr. Justice Brown. 


MA AYE YIN anbD oTHERS 1928 
v. June 13. 
MA MI MI anp oTHERs.* 


Buddhist Law—Orasa Eldest child dying in infancy—Second child whether 
entitled to the status—Joint living and active assistance im parent’s 
business not essential 

_ Held, that if the first born child dies before attaining the age of majority, 

the eldest child who attains the age at which he or she would be able to take 

the place of the father or the mother in case of their death is the orasa. 

eld, also, that for an orasa to qualify for his special rights, joint living 
with the surviving parent and active assistance in his or her duties is not 
necessary. 


_* Civil First Appeal 249 of 1928, from the judgment of District Court of 
Amherst in Civil Regular No. 11 of 1928. 
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Kirkwood v. Maung Sin, 2 Ran, 693 (P.C.) ; Ma Hla U v. Maung Shwe Yin, 


Ma Ave YIN I Rin. 370 ; Tun Myaineg ¥- Ba Tun, 2 L.B.R 292—referred to. 
es ; 


MA Mi MI. 


Anklesaria for the appellants. 
Htoon Aung Gyaw for the respondents. 


RUTLEDGE, C.J., and Brown, J.—The property in 
dispute in this case is the estate of one U Aung 
Min deceased. U Aung Min married one Daw Ma 
Ma and they had in all ten children. The eldest 
child was a girl Ma May, who died at the age of 4. 
The séconda” child was Maung Kin Maung, the father 
of the respondents in this case. Maung Kin Maung 
predeceased U Aung Min. The appellants are the 
five surviving children of U Aung Min. The re- 
spondents brought a suit for the administration of 
the estate, claiming that Maung Kin Maung was the 
orasa child, and that they were therefore entitled to 
share equally with the surviving sons and daughters. 
They claimed therefore a one-sixth share in the 
estate. It is admitted that, if Maung Kin Maung had 
the status of orasa, they are entitled to this one-sixth 
share, and that if he had not, they are entitled only 
to a one-twenty-fourth share. “The trial Judge has 
found ‘that~the**plaintifis established the orasa status 
of their father, and has passed a decree, declaring 
them entitled to a one-sixth share in his estate. 
Against this decree the defendants have appealed. 
_sThe appellants claim that Maung Kin Maung could 


not be the orasa child, because he was not the first 


born child, and even if he did acquire the status of 
orasa his children have forfeited the right to base 
their claim on that status by reason of the fact that 
he did not live with his parents or helped in the 
acquisition of the family estate. The question of the 


tights of an orasa was dealt with at very great 
length by a Full Bench of the late Chief Court of 
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Lower Burma and subsequently by their Lordships 19” 
of the Privy Council in the case ef Kirkwood alias Ma Ma le Yin 
Thein and others v. Maung Sin and ancther (1). It Ma Mr. 
is pointed out in that case that the rights ofan ords@ pyriepse,; 
have to be considered in two dierent aspects, ume E 
There are first of all the rights of a son claiminga ~ 
quarter share of the estate on his mother’s death, or 
of a daughter claiming a similar share on the death 
of the father. There are secondly the rights of the 
children of an orasa, who predeceased the parents, 
claiming a share in the inheritance equal to that of 
the vounger brothers’ and sisters. Ma Thein’s case 
deait with the claims of an orasa in the latter aspect. 
The finding was that the orasa must be the eldest 
born child capable of undertaking the responsibilities 
ef the deceased parents, and that that status should 
be attained during the life-time of both parents by 
ason, if he was the eldest born child, and by a 
daughter, if she was the eldest born. Once the status 
has been attained either by the son or the daughter, 
no one else can claim that status. - 

It- was suggested in argument before us in the 
present case that, as U Aung Min was predeceased 
by his wife, it would be a daughter, and not a son, 
who could claim as orasa.-This contention was 
in our opinion disposed of in Ma Thein's case, 
Maung Kin Maung attained the age of majority 
‘during the life-time of both his parents, and was 
capable, therefore, of attaining the status of an orasd. 
If he. did attain that status, then it makes no 
difference to his status that it was his mother, and 
not. his father, who died first. On his mother’s death 
he would not be entitled to claim a quarter share of the 
estate, but his status so far as the claims of the children 
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are concerned would not be affected. It is further | 


contended, however, that Maung Kin Maung never did 
attain the status of orasa, and that he could not do 
so, aS he was not the eldest born child. Inthe case 
of Tun Myaing v. Ba Tun (1), at page 294 the 
following principles were enunciated: ‘‘The eldest 
born son is the ovasa by right; but he does not 
attain the complete status as such till he attains his 
majority, and becomes fit to assume his father’s 
duties and responsibilities and to assist in the acqui- 
sition or management of the family estate. If he 
dies before the attairs his majority, or if he is 
incompetent to fulfil the above conditions, then his 
next younger brother, subject to the same conditions, 
succeeds to his position as orasa. If, however, the 
eldest son attains his majority and fulfils the 
prescribed conditions, and then dies before his 
parents, his position as orasa remains unfilled and 
the next brother does not succeed to it.” If this 
enunciation of the law is correct, then it is clear 
that for the status of orasa to be attained it is not 
in all cases necessary for the child, for whom that 
statis is claimed, to have been the eldest born if the 
eldest born diéd ‘in infancy. 

It is contended, however, that this decision and 
any other decision of a like nature were overruled 
by the decision of the Privy Council in Ma Thein's 
‘case. In their discussion of the relevant passages 
from the Dihammathats in their judgment in that 
case their Lordships pointed out the insistence on 
the orasa child being the eldest born child of the 
wedded pair. Thus at page 783 they remark :— 

“The Vilasa declares that on the death of the father the 
rule of pattition’ between mother and son is as follows.. It 
specifically states: ‘If the son is the eldest born,’ and‘ if he 





(1) (1924)2 L B.R. 292. 


& 


VoL. VIT] ~ RANGOON SERIES. 


help the parents in the acquisition of the family property, 
he shall get his father’s elephant, etc. The remainder of the 
estaie shall be divided into four shares the mother shall get three 
shares and the son one share and to the question, ‘Why should 
the eldesi-born child get a fourth share;’ the answer 
is :—‘the parents obtained the child at the commencement of 
their wedded life by their earnest prayer and acquired the 
propetty with his or her assistance.’ What can all this mean, 
except that ‘ the eldest son’ referred to in ay the Dhammathats 
is the eldest-born child of the wedded pair.” 

In the case before them their Lordships had not 
for consideration a case in which the eldest born 
child had died in infancy. and we do not think that 
their decision directly or impliedly involved a finding 
‘that, if the eldest .born child died in infancy, no 
other child could ever attain the status of an orasa. 
It is true that in summing up the decision, their 
Lordships remark at page 7&6 -— . 

“The status does not depend on the decease of the father, 
whete the child is a a son; or of the mother, where itisa 
daughter ; it comes into existence on the fulfilment of three 
conditions, viz: (1) that he or she is the first-born child ; (2) 
that it attains majority ; and (3) helps either in the acquisition 
of the family property and the discharge of the father’s 
responsibilities ; or, if a daughter, helps the mother in the care 
of the property and the control and management of the house- 
hold, which lie particularly within the mother’s duties.” 

But as we have said there is no question in that 
case of the first born child having died in infancy, 
nor did their Lordships in any part of their judgment 
deal with such a case. In their final conclusion 
their Lordships expressed general assent with the 
observations of the Judges of the Chief Court, and 
on this point Mr. Justice Heald expressed his opinion 
clearly in the course of his judgment. At page 746 
he remarks:— 

“The question then arises whether if the ‘eldest child 
‘dies in infancy, the next child succeeds as auratha, The 
Dhammathats, so far as I know, give no answer to this 
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question though asI have said the Attasankhepa considers 
the pessibility of a case in which there is no auratha but orly 
younger children. I think from my experience of cases under 
Burmese Buddhist law for more than twenty years, that there can 
be no doubt thit children who do not grow up are always 
disregarded and that the eldest child who reaches an age at which 
he or she would be able to take the place of the father or mother 
in case of death would always be regarded as auratha.” 

‘Again at page 759 of his judgment he remarks :— 

“ The case of Ma Ein Thu v. Maung Hla Dun(5 B.L.T. 73° was 


‘one in which the question of the rights of grand-children arose and 


it was: held that where the eldest child was a‘son who died in 


‘infancy, the son of the next eldest child, who was a daughterand 


who grew up, was entitled to share equally with his mother’s youn- 
ger sister. That decision was in my opinion correct, but the judg- 
ment seems to suggest that if there had been a son surviving instead 
of two daughters, the son might possibly have been auratha to the 


‘exclusion of the elder sister, and that-.view, I think, would be 


mistaken. The ruling was not, however officially reported.” 


He then proceeded to quote the case of Ma Su 


vy. Ma Tin (1), in which the same view as to the 


effect of the eidest born child dying in infancy was 
considered. Certain remarks of Mr. Justice Duckworth 
suggest that he might have taken a contrary view 
He states at pages 770 and 771 :— 

“The point is that, if a so1 is not the Arst-bsrn’childy-he can 
never be auratha, unless the eldest child dies before reaching 
majority or competency, and then only when the eldest childisa 
male. Itisvery dou tful whether, according to the Dhammathats 
another can become auratha in place of the deveased eldest 


daughter.”’ 

But he cites no suthotity. in support -of. his view, 
The tendency of judicial decisions of recent years 
has been to place the sexes on a status of absolute 
equality with regard to their claims of inheritance in 
the estate of their deceased parents, and we know of 
ne authority in the Dkammathats for the view that, 
if the eldest born child is a daughter and dies in 

(1) (1912) 6 L.B.R. 77, 
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infancy, no other child can attain..the::status of an 
orasa. The views of Mr. Justice Heald on this point 
are generally in accord with previous decisions in 
Burma and we agree in those views. 

The result is that Maung Kin Maung, who did not 
die apparently till he was over 40 years of age, did 
attain the status of orasa, and that he retained that 
status until his death unless it be held that he failed 
to fulfil certain other requisite conditions besides 
that of being the eldest child. Wevhave“already 
referred to the passage in their judgment in Ma 
Thein’s case where their Lordships set forth the three 
conditions necessary for the coming into existence ot 
the status of orasa by a-son or daughter: (1) that 
he or she is the first-born child , (2) that it attains 
majority, and (3) helps in the acquisition of the 
family property and the discharge of the father’s 
responsibilities if a son. In our viery of the reasons 
we have already given, the first two requisites are 
satisfied in this case, and in stating the third-requi- 
site we do not think that their Lordships intended 
to lay down a definite rule which must be rigorously 
followed in every case. 

In deciding on the applicability of these remarks 
to the present case, it must be remembered that in 
the case before their Lordships there was no 
question of the ordasa not having helped in the 
acquisition of the family property, and on this point 
the remarks of their Lordships amount to little more 
than that these requisites are set forth in the Kyetyo 
Dhammathat. The remarks on the point are a 
Summary of. the result of extracts from the Dhamma- 
thats and cannot in our opinion be interpreted as 
intended to lay down any definite law on this point, 
There are. certain passages in the Dhammathats 
which suggest that a child loses its rights of 
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inheritance on failure to live with its parents, aid it 
is contended that’ this rule has still greater force 
when the rights claimed are the special rights of the 
orasa, Inthe case of Ma Hla U v. Maung Shwe 
Yin and one (1), the eldest daughter on the death 
of the mother claimed a quarter share in the joint 
estate. It was held that the mere fact that she had 
lived separately from her father and that she had 
never assumed the duties of her deceased mother in 
the family..was.not, sufficient reason for denying her 
rights. . 

In the present case U Aung Min was a goldsmith. 
He sent his son Kin Maung to an English School 
and after leaving the School Kin Maung first become 
a clerk in a lawyer’s office. Subsequently he became 


a teacher-and-then.a.-clerk in the Deputy Commis- 


sioner’s office, Thatén. He was subsequently 
transferred to Pa-an as Sub Accountant and later 
joined the establishment of the Divisional and Sessions 
Judge, Moulmein. He was then appointed a Myodk 
It is quite clear from his training and his. subsequent 
occupation that he could not well assist his father 
in his business asa goldsmith, and indeed that his 
father never éxpected him to do so. There is no 
evidence that his relations with his parents were 
other than normal. In the course of his work he 
had been transferred away from Moulmein where his 
parents lived. But he never -ceased to maintain 


filial relations with them, and there is evidence to 


the effect that he did at times help them with 
presents of money. . Certain remarks by Heald, J., in 
Mu Thein’s case on this point at pages 746 and 747 
have been cited by the trial Judge :— 

. “There can. I think be no, doubt that the Dhammathats which 


‘give a special share to the eldest child who is competent to take 


———, 


(1) (1923) 1 Ran. 370. 
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the place of father or mother contemplate a family in which the 
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auratha is living in the family house and does actually take the yyy Ave Yin 


place of the parent. Indeed ] doubt whether the Dhammathat, 
contemplated the auratha'’s taking away the special share unless 


he or she was ousted from the position of head of the family by RUTLEDGE, 


the surviving parent marrying again. Some of the Dhawmathats 
would deprive a son or daughter, who does not live with the 
family and take the father’s cr mother’s place of the auratha 
child’s share vide the texts cited in sections 26, 37, 40, 41 and 62 
of the Digest, but I think that in this case, as in certain other 
cases, ¢.g., the case of adopted and step-children, the necessity 
for joint living may-now-beconsidered as archaic and obsolete 
and may be disregarded.” 

With these remarks we agree. There is nothing 


to show that Kin Maung’s special help was ever 
asked for by his father or refused by him. His 
working first as a clerk in a lawyer’s office and later 
on as a clerk inthe Government service was 
apparently in accordance with the wishes of his 
parents. There is nothing to show that he ever 
failed his parents in any way in any family crisis and 
that being so, we do not consider that the mere fact 
of his not living with his parents and not having 
actively assisted in their business is sufficient reason 
for depriving him of the status of orasa. We are 
therefore of opinion that the case has been rightly 
decided by the trial Court, and that the respondents 
collectively are entitled to share equally in the 
estate of U Aung Min with the five appellants. 

We accordingly dismiss this appeal. The trial 
Court directed the costs in that Court to come out 
of the estate, and we think that, in the circumstances, 
a similar order might fairly be passed here. We 


therefore direct that the costs of this appeal be 


awarded out of the estate. 


MAMIM1. 


AND 
Brow N, J. 
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APPELLATE CIVIL 


Before Sir isi iain Heald, Kt., Officiating, Chief Justice,, and 
Mr. Justice Moniiy, Ba. 


MA NWE v. MA SAI DA 
MA SAI DA »v. MA NWE.* 


Buddhist Law—Inheritance—Payin—Probpert y inherited between two marri- 
ages, whether pavin.to,the.second.marriag e—Share of the atet children in 
such property. 

Held, that at Burmese Buddhist law payin to the second marriage includes 
property acquired during the former marriage as also the property acquired 
after the termination of the first marriage and before the marriage with the 
second husband or wife. 

Held, accordingly that where after the death of the first wife and before 
marriage with second wife the husband inherited property from his parentS 
the children by the first marriage are entitled to three-fourths i in such property 
as against their step-mother on the father’s death, ? 

Ma Hnin Bwin v. U Shwe Gon, 8 L.B.R. 1. (P.C.)—referredto. 

Ma Leikv. Maung Nwa,4 L.B.R. 110—dissented from. 


Tun Tin for the appellant. 
Krishnaswami for the respondent. 


HEALD, Orrc. C.J., and MaunG Ba, J.—These two 
appeals arise out of an administratior suit fifed in the 
District Court of Hanthawaddy by one Ma Nwe who 
claims to be the legitimate daughter of the late U Tun 


- Lin by his wife Ma Ngwe Sa against her step-mother 


‘Ma Sai Da. Ma Nwe claimed a three-fourths share 
valued at Rs. 1,16,000° The status of her mother as a 
wife was denied, and it was contended that, if Ma Nwe 
was entitled to any share, it could not be three-fourths, 
But, what the share should be has not been stated in 
the written statement. The learned District Judge 





* Civil First Appeal 24 and 36 of 1929, from the judgment of the District 
Court of Hanthawaddy in Civil Regular No, 22 of 1928. 


Vo. VII] | RANGOON SERIES. 


held that Ma Nwe is U Tun Lin’s legitimate child and 
passed a decree in her favour giving a half share in the 
payin property of her father and one-eighth share in the 
hnapazon property of the Jast marriage. Ma Nwe 
appeals because she considers that she is entitled to 
three-fourths share in the payin property. Ma Sai Da 
also appeals because Ma Nwe has been held to be the 
legitimate child of U Tun Lin. 

[The learned Judges after discussing the evidence 
held that there was no reason to disturb the finding of 
the District Court that Ma N we was the legitimate child 
of U Tun Lin. The judgment then proceeds :—] 

Now we come to the question of shares. 

The estate appears to be made up of the payin 
property brought to the last marriage by the deceased 
as wellas of the hnapazon ofthat marriage. The major 
protion was inherited after the death of Ma Nwe’s 
mother and before the marriage with Ma Sai Da. Tun 
Lin’s father U Ein Ga died in 1273 (1911). A month 
or two after U Ein Ga’s death, there was a partition of 
his estate between Tun Lin and his step-mother Ma Yon. 
Ma Sai Da was married about three years later. The 
inherited property no doubt constituted the fayin of 
Tun Lin when he married Ma‘Sai*Da‘'*Fhe learned 
Judge followed the division made in a similar case of 
Ma Leik and others v. Maung Nwa and others (1), 
by Mr. Justice Moore, in which Mr. Justice Hartnoll 
concurred, namely, half to the step-child and _ half 
to the step-parent. Mr. Justice Moore, after referring 
to the Dhammathats in section 229 of the Kinwun 
Mingyi’s Digest, observes, ‘‘ There is thus .a fairly 


- general consensus of authortiy for the proposition that 


of the property taken by the father to the second mar- 
_ Tiage the children of the first marriage shall receive 


" (1) (1909) 4 L B.R. 110. 
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three-quarters and their step-mother one-quarter. 
I think it is clear from the above quotation that the 
property referred to is the property of the first marriage, 
and that the children of the first marriage are awarded 
a larger share in this property because it was their 
parents’ property at the commencement of their union.” 
Out of the 25 Dhammathats quoted in section 229 
about seven seem to support that view. They refer to 
the fayin brought to the second marriage as the 
property Of the former marriage. Butitis very strange 
that Maiiwkye has not been quoted in section 229 atall. 
The Privy Council has given that Dhammathat a 
commanding position among all the Dhammathats and 
in-the case of Ma Hnin Bwin v. U Shwe Gon (1), their 
Lordships have laid down that where Manukye is not 
ambiguous other Dhammathats do not require to be 
referred to. 

Section 8 of Book X of the Manukye gives the rule 
of partition between the step-parent and the step-child 
regarding the payin taken to the second marriage and 
the lettetpw'a of that marriage. .As regards payin it gives 
three-fourths to the aéef child and one-fourth to the step- 
parent. This division is the same asthat laid down by 
the majority. of.the Diammathats quoted in section 229 
of the Digest. But Manukye does not appear to restrict 
the payin to the property acquired during the former 
marriage. It seems to include also the property 
acquired during the two marriages. The expression 
Maya dwin shithamya oksa”’ (all the properties 
possessed by the wife) is wide enough to include such 
property. 

The above rule of partition given in the Manukye is 
in no way ambiguous. Ifthe property: was inherited 
before the last marriage, the step-parent is entitled to 





(1) (1914), 8-L.BR, 1. 
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only a quarter share,-but, if the property was inherited nee 
Ma Nwe 


during the last marriage, the step-parent is entitled to - 
half. Wetherefore cannotaccept the rule of division Ma Sai Da. 


laid down in Ma Leik’scase. Asregardsthe hnapazon  wparp. 
of the last marriage, the division made by the lower °*6.%T 
Court is correct and is in accordance with the rule of si 
partition laid down in the Full Bench case of Na ; 
Mvein E v. Maung Maung and two (1). 

We faccording modify the deceree of the lower 
Court by increasing Ma Nwe’s share in the inherited 
property of her father from one half to three-fourths. 
She is entitled to her costs on the value of the quarter 
share in this Court and onthe value of the three-quarter 
share in the Court below. 


Ma Sai Da’s cross-appeal is dismissed with costs. 


APPELLATE CIVIL. 


Before Mr. Justice Heald and Mr. Justice Otter. 


V.E.A. CHETTYAR FIRM 1929 


on Seb AST ee v. Mar. 25. 
THE COMMISSIONER OF INCOME.TAX.* 





Income-tax Act (XI of 1922), ss. 33, 66 (t)—Review order by Commtssioner— 
Court cannot compel Commisssoner to state a case ou orders passed under 
s. 33—Specific Relief Act (1 of 1877), 45—Powers of the Court defined under 
a special Act cannot be cnlarged by reference toa general Act—No power to 
issue mandatcry order, . 

Where the Commissioner of the Income-tax passes an order on review under 
the provision of s. 33 of the Income-tax Act and refuses on the application of 
an assessee to refer the matter to the High Court urder the provisions of s. 66 
(1), there is no provision in the Act enabling the High Court to require the 
Commissioner to doso. The High Court cannot useits discretionary powers 
under s. 45 of the Specific Relief Act in such a case, for the conditions for the 
exercise of the power of the Court to require the Commissioner to state and 
refer a case are expressly laid down in s. 66 (3) of the Income-tax Act. Whére 


* Civil Miscellaneous Application No. 96 of 1928. .- 
(1) (1925) 3 Ran, 549. : 
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the Legislature has in a special Act laid down particular conditions for the 
exercise of the power by the Court it cannot disregard those conditions and. 


claim powers beyond those given in the special Act by reference to a genera 
742 Act. 


Alcock, Ashdown & Co., Ltd. v. Chief Revenue Authority of Bombay, 47 
Bom. 742 (P.C.)— distinguished. 


In re Sheik Abdul Kadir, 49 Mad. 725—dissented from. 


Foucar for the applicants. 


HEALD, J.—The applicants, who are the V.E.A. 
Chettyar firm, made a return of their income for 
purposes of income-tax for 1927-28 and produced 
their books of account before the Income-tax Officer, 
That officer discovered certain omissions and other 
suspicious features in the accounts, and after enquiry 
held that applicants had not complied with the 
requirements of section 22 (4) of the Income-tax Act. 
He accordingly proceeded to make an assessment 
under section 23 (4) of the Act, that is an assessment 
“to the best of his. judgment’’, and assessed appli- 
cants on Rs. 1,50,000. No appeal lies against such an 
assessment, but applicants were entitled to apply for 
cancellation of the assessment under section 27 of 
the Act, and did so apply. The Income-tax Officer 
refused to cancel the assessment and applicants 
appealed to the Assistant Commissioner against the 
order refusing cancellation. The Assistant Commis- 
sioner set aSide the assessment under section 23 (4) 
of the Act and: directed that a fresh assessment be 
made in accordance with law. The Income-tax 
Officer then madea fresh assessment of Rs. 36,642 
instead of Rs. 1,50,000.. Applicants were satisfied 
with that assessment and took no further steps. The 
Commissioner however took up the case in review 
under secticn 33 of the Act and restored the assess- 
ment to Rs. 1,50,000. - Applicants then applied to the 
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Commissioner to state the case under section 66 (1) 
or section 66 (2) of the Act, but the Commissioner 
refused to do so. 

Applicants now ask us for an order under section 
66 (3) of the Act or under section 45 of the Specific 
Relief Act requiring the Commissioner to state the 
case and reter it to this Court. 

It is clear that the case does not fall within the 
purview of section 66 (2) because the order on which 
the case arises is not an-ordersunder section 31 or 
32 of the Act, but is the order of the Commissioner 
made under section 23 of the Act. There is there- 
fore no question of our making an order. under 
section 66 (3) of the Act, and the preliminary question 
which arises is whether we have power to make an 
order under section 45 of the Specific Relief Act. 

For the application of that section it is necessary 
that the doing of the act ordered should be under 
any law for the iime being in force, clearly incum- 
bent on the person ordered to do the<act, and it is 
therefore necessary to consider whether the stating of 
a case in circumstances such as those of the present 
case is Clearly incumbent on.the Commissioner of 
Income-tax. 

Applicants rely on the judgment of their Lord- 
‘ships of the Privy Council in Alcock’s case (1), and on 
a decision of a Full Bench of the High Court of 
Madras in Abdul Kadir’s case (2). 

In the Privy Council case the question arose 
under the provision of section 51 of the Income- 
tax Act of 1918, which provided that if in the 
course of any assessment under the Act or any 
proceeding connected therewith, other than a proceed- 
ing under Chapter VII, a question has arisen with 





(1) (1923) 47. Bom. 742. (2) (1925) 49 Med, 723. 
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reference to the interpretation of any of ‘the pro- 
visions of the Act’ or of any rule thereunder the Chief 
Revenue authority “may”, either on its own motion 
or on reference from any Revenue officer subordinate 
to it, draw up a statement of the case and refer it 
with its own opinion thereon to the High Court, and 
“ shall so refer’ any such question on the application 
of the assessee, unless it is satished that the appli- 
cation is frivolous or that a reference is unnecessary. 
Their Lordships pointed out that under the latter 
part of that section if the assesseé applies “for a case 
the Authority must state it, unless he ‘can say that it 
is frivolous or unnecessary, and that it will be a 
misfeasance and a breach of the statutory duty if he 
does not do it. As for the earlier part they said 
that although the word “ may.”’....does....not mean 
“shall”, nevertheless there may be circumstances 
which couple with the power a duty to exercise it, 
and they held that supposing there was a Serious 
point of law to be considered there did lie a duty 
upon the Chief Revenue authority to state a case for 
the opnion of the Court and that if he did not 
appreciate that there was such a serious point it is 
in the power ‘of the Court to control “hiii'‘antto 
order him to state a case. It is to be noted how- 
ever that there was in section 51 no provision similar 
to that of the present section 66 (3) which gives the 


“High Court express power to require the Commis- 


sioner of Income-tax to state a case and refer it and 
the intention of the Legislature in amending the Act 
was doubtless to state expressly the conditions for 
the exercise of the power of the Court to require the 
Commissioner to state and refer a case. 

The Madras case was decided under the present 
Act.and was similar to the present case in thatan order 
under section 33 of the Act had been made by the 
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Commissioner. In that case the learned Judges said 
that as to orders in review passed by the Commis- 
sioner under section 33 there is nothing to operate 
upon except section 66 (1) and the assessee has no 
remedy unless we hold that the Court has power to 
order the Commissioner to state a case embodying 
any point of law that may arise in the course of 
proceedings under section 33. They went on to say 
that unless the Court had such power the result 
would be that the Commissioner by calling up the 
records under section 33 would be in a position 
to burke any further enquiry whatever, that they 
did not think that that could have been intended, 
and that accordingly they held thit the principle 
of Alcock’s case must be applied to orders under 
section 33. 

If that decision is correct, it settles the prelimin- 
ary question which arises in the present case, but 
with all respect I suggest that it is not correct. 
Where the Legislature has in a special Act laid 
down particular conditions for the exercise of a power 
by the Court, I do not think that we are justified in 
disregarding those conditions and holding by refer- 
ence to a general Act that we have powers beyond 
those given in the special Act. I entirely agree that 
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the Act is defective and needs amendment, but I do — 


not think that for that reason we are justified 
in going beyond its express terms and holding hat 
we have powers which the Act itself does not 
confer. te e 

I would therefore hold that in the circumstances 


of the present case we have no power under the’ 


income-tax Act to require the Commissioner to state 
and refer the case, and that we are not entitled .to 
have recourse to section 45 of the Specific Relief Act 
for that purpose. . 
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I would accordingly dismiss the application, but 
in the circumstances I would make no order for 
costs, 


OiTER, J.—The short history of this case is th.t 
on the 24th June 1927 the applicant firm having been 
served with a notice under section 22 (2) of the 
Income-tax Act of 1922 returned an income of 
Rs. 16,826-8-0 from its business for the year 1927-28. 
On 30th fanest92/ notice under sections 22 (4) 
and 23 (2) of the Act was served on the firm, and 
in response the agent appeared and produced certain 
accounts books of the firm. Upon examination, the 
books appeared to disclose large payments to two 
Chettyar firms. Upon enquiry as to the names and 
adderesses of thé™ férsons to whom this payments 
were made, and although adjournments were granted 
to enable the infurmation to be obtained, the Income- 
tax Officer was informed by the agent that he could 
not furnish the names and addresses required. 
Furthermore the Income-tax Officer had received 
information that two advances had been made by the 
firm, viz., Rs..9,000.on a mortgage deed and another 
of Rs. 3,000 upon a pro-note. No entry in the 
books regarding either of these transactions appears 
in the books produced, . For these reasons the Income- 
tax Officer came to the conclusion that the appli- 
cant firm were keeping two sets of account books, 
and that therefore they had not complied with the 
Notice dated 30th June 1927 and he proceeded to 
assess the applicant firm under section 23 (4) of the 
Act at Rs. 1,50,000. Onan application under section 
27 of the Act the Income-tax Officer refused to 
cancel his assessment, and on appeal to the Assistant 
Commissioner the latter by an order of 10th March 
1927 cancelled the assessment and ordered a fresh 
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assessment to be.made.. Lhereupon the Income-tax 
Officer reassessed the applicant firm at Rs. 36,642. 

On the {2th June 1928 the Commissioner of 
Income-tax, Burma, called upon the applicant firm 
under section 33 of the Act to show cavse why the 
order of 10th March 1927 should not be set aside 
and the original assessment restored. By an order 
dated 7th July 1928 the Commissioner of Income-tax 
(after hearing the applicant firm) set aside the order 
of the March 1927 ‘and restored the original assess- 
ment of Rs. 1,50,000. 

The applicant firm applied to the Commissioner of 
Income-tax to state a case for the opinion of this 
Court under section 66 (2) or section ¢€6 (1) of the 
Act. This the Commissioner refused to do, and this 
Court is now asked to direct the Commissioner unde! 
section 66 (3) of the Act, or under section 45 of thé 
Specifie Relief Act [read with section 66 (1) of th® 
Income-tax Act] to state a case for the consideration 
of this Court. 

The first question arising is whether, assuming a 
question of law arises, this Court has power to make the 
order askedfor. Itisnow admitted that the application 
Cannot be made under section 66 (2) of the Act, for 
this provision applies only to orders passe? under 
sections 31 ard 32 of the Act. It is said however 
that we can act under section 45 of the Specific 
Relief Act read with section 66 (1) of the Income-tex 


Act. It must be borne in mind that section 66 . 


- of the present Income-tax--Act takes the place of 
. section 51 of the Act of 1918, the latter section having 
been repealed by the present Act. Section 51 of the 
old Act was a general section which empowered the 
Chief Revenue Authority “in the course of any 
assessment . . . . . + . OF any proceedings” 

. (other than a proceeding under Chapter 7 
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of that Act) “ to state a case upon a question with 
reference to the interpretaticn of any of the provisions 
of the Aci . . « » « « and shall so refer any 
such question on the application of an assessee unless 
it is satisfied that it is frivolous or vexatious.” 

Section 66 of the present Act is different. By sub- 
section (1) it is provided that ifin the course of any 
assessinent under the Act . . . . . a question 
of law arises, the Commissioner may either on his 
own motion or**on reference--from an Income-tax 
authority draw up a statement of the case to refer it to 
the High Court. 

Sub-section 2 provides that “within one month 


+ & « « TOG SSSENREE « «a may 
require the Sonnuisciones to refer 

- =... 5 4 any question Of law arising out of 
SWE GLAD 6s gw. @ | EO Bele HE. = 2 oe ek 


to the High Court.” Sub-section 3 gives an assessee 
the right upon refusal by the Commissioner under sub- 
section 2 to apply to the High Court, and this Court 
may require the Commissioner to state a case. Thus 
so far as section 66 as it stands alone is concerned an 
assessee can only. get a case‘stated..where.an order was 
passed under section 31 or section 32 of the Act. 

li is said however that by virtue of section 45 of 
the Specific Relief Act read with sub-section 1 of 
section 66 of the Income-tax Act. we have power 
to order the Commissioner to state a case in respect 
of an order under section 33 of the Act and a number 
of cases were cited before us. 

Alcock, Ashdown & Co., Ltd. v. Chief Revenue Autho- 
rity of Bombay (1), was a case decided by the Privy 
Council under the old section 51 ; and upon the word- 
ing of that section it was held to be the duty of the 
Revenue Authority to state a case where aserious ques- 

(1) (1923) 47 Bom. 742. ” 
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tion of law arises, the reason being that though the sub- 
section was not mandatory upon the Revenue Authority, 
there may be circumstances which would couple with 
the power given by the Statute a duty to exercise it. » 
Trikumji Diwan Das v. The Commissioner of 
Income-tax, Bihar and Orissa (1) arose under the 
present Act. A Bench of the Patna High Court had 
directed the Commissioner to state a case under 
section 66 (1) of the Act on the application of an 
assessee. The matter came before the Chief Justice 
and another Judge of that Court, and the Chief Justice 
in his judgment expressed grave doubt whether the 
Commissioner could have been so directed and pointed 
out that in the Bombay case of Alcock, Ashdown 
& Co., Ltd. (quoted above) it was necessary to 
invoke section 45 of the Specific Relief Act. Butas 
the matter was before the Court it was dealt with and 
the assessee’s application was dismissed upon the facts, 
I would observe that neither of these cases is an 
authority for the proposition argued before us. The 
first was decided under the old section 51, and the 
remark by the Chief Justice in the second, was obiter. 
In re Sheik Abdul Kadir Marakayar & Co, (2). was 
also cited. There (in a case arising under section 
33) and relying on Alcock, Ashdown & Co., Ltd., a 
Full Bench of the Madras High Court held that it 
could not have been intended by the legislature to 
allow a Commissioner who takes action under section 
33 to escape any further enquiry. It was not argued, 
so far as the report discloses, that as the wording of 
section 66 (1) makes no mention of-an assessee the 
Alcock, Ashdown case should be distinguished. An 
obiter dictum of the Calcutta High Court was relied 
on to the effect that in such a casé, and upon a 
properly constituted application, under section 45 of 
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the Specific Relief Act, the High Court might possibly 
pass an order suttias is asked for in the present case; 
see Kumar Sarat Kumar Roy v. The Commissioner of 
Income-tax, Bengal (1). Two other cases were ciled 
where applications under section 66 (1) of the Act 
were refused. In neither of these was section 45 of 
the Specific Relief Act relied on; see Sin Seng Hin 
and one v. Commissioner of Income-tax, Burina (2) 
and Ratanchand Khimchand Motishaw v. The Commis- 
sioner of Inc me-tax, Bombay (3). In considering 
whether section 45“of the Specific Relief Act can 
assist the applicant it is necessary to consider the 
provisions of that section Sub-section (b) cf that 
section is as follows :— 

“that such doing or forbearing is, underany law 
for the time being in force, clearly incumbent on such 
person or Court in his or its public character, or on 
such corporation in its corporate character;’’ 

Under section 51 of the old Act(as the Privy 
Council held) it was incumbent upon the Revenue 
Authority in a proper case to state a case for the 
opinion of the High Court upon the application of an 
assessee. But, as the late Chief Justice of this Court 
said in*Sin*Seng*Hin's case, ‘there is no provision 
permitting an assessee to move the High Court in 
respect of an order under section 33 of the present 
Act.” . 

It is perfectly true that the case of Sheik Abdul 
Kadir Marakayar & Co. is in favour of applicant’s 
contention, and moreover that, as that Court thonent, 
cases of apparent hardship might arise. 

The learned Judges of the Madras High Court 
seem to have been under the impression that some- 
where or other there is now a provision giving an 


(1) 2 Inceme-tax Cases 279. (2) 2 Income-tax Cases 39. 
(3) 2 Income-tax Cases 225. 
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assessee the right to ask for a case other than under 
section 66 (2) of the Act. The learned Chicf Justice 
{at page 727) says, “that Court is asked to draw the 
inference that the power of the High Court was meant 
to be confined to cases under those sections (i.e. 
sections 31—-32), and was by implicaticn taken away 
in the case of orders under section 33”. He does 
not go on to say however by virtue of what law, the 
tight of an assessee to get such a case stated, exists. 
This is not one of those cases where a statute has 
enacted something for a particular case only, that 
was already and more widely the law. In such cases 
it would be useless to argue that an intention to alter 
the general law is to be inferred from the partial or 
limited enactment. Here section 51 of the old Act 
which contained the whole law on the subject was 
repealed ; and after the decision in Alcock, Ashdown 
& Co., Lid., by the Judicial Committee the legis- 
lature enacts in plain terms what the law is. There 
is now no other law. The position would be different 


if an assessee were mentioned in sub-section 1 of - 


section 66. Then it might be said that “some law 
would be in force” within the meaning of section 
45 (b) of the ‘Specific Relief Act and the applicant 
might pray in aid that enactment to obtain a case. 

For these reasons J think that in the present case 
this Court has no jurisdiction to entertain the appli- 
cation. It is unnecessary therefore to consider the 
merits of the application which. must be dismissed, 
but without costs. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Otter. 


AH PHONE 
v. 
KING-EMPEROR.* 


Criminal practice—Prosecution witnesses’ failure to establish guilt--Adjfourn- 
ment asked for to search for other witnesses to prove case—Court’s dut¥ 
refuse adjournment. _ 


Where the witnesses relied on by the prosecution would not give the 
evidence expected of them and the prosecution endeavoured to put matters. 
right by wanting to make a search in the hope of funding others who would 
prove more satisfactory and asked for an adjournment, Held, that the Court 
should refuse it. 


Hay for the applicant. 


OTTER, J.—This case is referred by the Sessions 
Judge, Henzada, with a view to setting aside an order 
made by the Subdivisional Magistrate, Henzada. 

The charge was under section 644 of the Excise 
Act for earning a livelihood by the sale of illicit 
seinye. On 9th February 1929 the Subdivisonal 
Magistrate issued notice to ‘all prosecution witnesses 
to appear on 19thFébruary.” 

On this day the accused Ah Phone appeared with 
his advocate ; no less than four witnesses were examined 
for the prosecution. All these persons with one 
exception denied categorically that the accused was 
reputed to earn his livelihood by selling illicit seinye, 
A headman however did say that he had heard from 
some one whom he did not remember and whose 
accuracy he was not able to vouch for that the 
accused did earn his livelihood in the manner sug- 
gested. 





* Criminal Revision No. 151B of 1929 of the order of the Subdivisional 
(Special Power) Magistrate, Henzada, in Criminal Miscellaneous No. 35 of 1929. 


VoL. VII] RANGOON SERIES. 


According to the diary the Court Prosecutor being 


593 


aid 


in this unfortunate position intimated’ that he would ax “Puow 


file a further list of additional witnesses later. Thus 
it is evident that he came to Court intending to base 
his case upon the evidence of the four witnesses he 
called. He had already in effect closed his case. In 
order to allow a roving commission to obtain other 
evidence the Subdivisicnal Magistrate adjcurned the 
case. This he certainly should not have done. There 
was no intimation that further evidence was forth- 
coming, and it is perfectly clear that as the witnesses 
relied on by the prosecution would not give the 
evidence expected of them an endeavour was made 
to put matters right by making a search in the hope 
of finding others who would prove more satisfactory 
and ordering the accused to attend whenever sum- 
moned. 

It is true that at a later date three prosecution 
witnesses are said to have attended the Court, but 
this application had been filed ineanwhile. 

The facts I have set out above are taken from 
the diary in the case, but the Sessions Judge was of 
opinion that the Magistrate on the conclusion of the 
hearing on 19th February said he would pass orders 
later in the day, but instead ordered the adjournment 
I have referred to ; and moreover the Sessions Judge 
also thought that the Court Prosecutor was not 
instructed at all. If so of course the Magistrate is 
still more to blame for not disposing of the case once 
and for all. Cases should not be adjourned sine die 
for further evidence unless there is some real foun- 
dation for believing that such evidence in fact exists ; 


and moreover accused persons should not be kept 


under.the shadow of a charge in circumstances such 
as these. The action of the Magistrate was certainly 
oppressive. 
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There is no doubt of course that cases may arise 
where evidenee-as difficult to procure and numerous 
and lengthy adjournments must be granted, but when 
once the case is ready for hearing as this case 
apparently was, adjournments should not be mace in 
order to search for evidence, the existence of which 
is entirely problematical. 

One further point must be referred to. I observe 
that the Magistrate has signed the certificate appearing 
upon the usual form provided for recording the 
statement of ‘theaccused. The certificate is of course 
that such statement was taken “in the presence and 
hearing etc. of the Magistrate.” But no statement 
whatever isrecorded. This absurd and irregular action 
of the Magistrate is on a par with the general 
conduct of the proceedings which I have already 
described. ; 

The order of 19th February 1929 is set aside, 
and the proceedings instituted on 22nd Janauary 1929 
are quashed, 
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~INCOME-TAX REFERENCE. 


Before Sir Guy Rutledge, Kt. K.C., Chief Justice, Mr. Justice Chari, and 
Mr. Justice Brown. 


M.R.R.Y. SOMASUNDARAM CHETTYAR 
v. 
THE COMMISSIONER OF INCOME-TAX.* 


Income-tax Act (XI of 1922), ss. 22 (4), 42—-Non-resident principal—Lecal 
i agent liable to be assessed for moneys received in British India—Income- 
tav Officer’s powers to call for books of account—Fower to call for books 
from outside British India, 


An agent who cariies on business in British India for a non-resident 
‘principal is liable to be taxed for his principal for all moneys received by him 
on behalf of the principal in British India. If from an inspection of the local 
‘books of account the Income-tax Officer is of opinion that other books of 
account of the principal in foreign places are of importance in ascertaining 
the amount of assessment, he has full power under s. 22 (4) of the Income- tux 
Act to call for those books, provided they are not for accounts rmlating to a 
period more than three years prior to the previous year. 


Foucar for the applicant. 
Gaunt (Officiating Government Advocate) forthe 


Crown. 


RUTLEDGE, C.J.. BRown and Cuari, JJ.—The 
P.K.N. Chettyar firm, the principals of which are 
resident in Pudukota State outside British India, 
carry on business in Rangoon through their agent. 
The agent submitted a return of income for the year 
1925-26 to the Income-tax Officer, and on the 4th 
of March 1926 the Income-tax Officer issued a 
motice on him under the provisions of section 22 (4) 
of the Income-tax Act to produce books of account 
of the Jaffna and Alleppey branches of the firm. 
This notice was issued because inspection of the 
Rangoon books of account showed that the firm was 
carrying on business in rice in Rangoon and Akyab 





* Civil Miscellaneous Application No. 70 of 1928. 
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by purchasing and exporting rice to Jaffna and that. 
it also has business in Alleppey. The books of 
account not having been produced, the Income-tax 
Officer made an assessment on the firm under the 
provisions of section 23 (4), and the question we 
have now to decide is as to the legality of this 
assessment. 

By an order of this Court the Commissioner of 
Income-tax has been directed to state the case and 
refer to this Court the question whether, in the cir- 
cumstances of this case, it is open to the Income. 
tax Officer to require the production of the books 
of the Jaffna and Alleppey branches of the assessee - 
and, if not, whether the failure to comply with such 
a requisition is a default within the meaning of 
section 23 (4) of the Act and renders the assessee 
liable to assessment under that sub-section. The 
Commissioner has now stated the case and referred 
the question to this Court for orders. 

The Rangoon agent has presumably been assessed 
under the provisions of section 42 of the Income- 
tax Act, and our attention has been drawn to two 
recent decisions of the High Court of Bombay as to 
the meaning of the word “agent” in that section. 
In the cases of the Commissioner of Income-tax, 
Bombay Presidency v. The Bombay Trust Corporation, 
Limited, Bombay, as agent for The Hongkong Trust 
Corporation, Limited (1), and. The Commissioner of 
Income-tax, Bombay v. The Remington Typewriter 
Company (Bombay), Limited (2), it was held that 
sections 40, 42 and 43 of the Indian Income-tax 
Act, 1922, are to be read jointly and not disjunc. 
tively, and that in order to make. ‘an agent liable 
under section 42 it is necessary that he should be 
in receipt of income on behalf of the non-resident 

(1) (1928) 52 Bom. 702. (2) (1928) 52 Bom. 726, 
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person for whom he is agent. We understand the 
contention to be that an agent is not liable save for 
moneys actually received by him in British India, 
and that therefore books of account from outside 
British India cannot be necessary fcr the purposes 
of assessing income. 

We do not consider it necessary to express any 

opinion on the question raised in the Bombay cases 
as we are unable to see how it follows asa corollary 
to the decision in, those cases that the agent was 
not bound to produce the books of account in 
question in the present case. We do not under- 
stand it to be contended that the agent in this case 
is in receipt of no income on behalf of the non- 
resident firm. Section 22 (4) is very wide in its 
terms. It empowers the Income-tax Officer to serve 
on any person upon whom a notice has been served 
under sub-section (2) a notice requiring him to 
produce, or cause to be produced, such accounts or 
documents as the Income-tax Officer may require, 
The only limitation to the powers of the Income- 
tax Officer in this respect are that he cannot require 
the production of any accounts relating to a period 
more than three years prior to the previous year. In 
the present case the person on whom notice is 
served is the Rangoon agent of the non-resident 
firm, but it is the non-resident firm which was being 
assessed, and it can hardly be contended that it is 
outside the power of that firm to produce the 
account books. The Income-tax Officer was of 
‘opinion that the books were required to help him to 
assess the firm to tax, and the section gives the 
Income-tax Officer full discretion in the matter. _ 

It is impossible for us to hold that the bvoks 
could not be required and could not give ahy 
‘valuable information as to the amount to which the 
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non-resident firm should be assessed. We can find 
no authority in the Act tor varying the plain mean- 
ing of the wording of section 22 (4), or for limiting 
the power given to the Income-tax Officer by that 
clause. We are therefore of opinion that the Income- 
tax Officer had the power to call for the account 
books in question. We answer the first part of the 
question referred in the affirmative. The second 


part of the question referred does noes therefore 
arise. 

The Chettyar firm will pay the the costs of this 
reference, advocate’s fee five gold mohurs. 


APPELLATE..CiVIL. 


Before Mr, Justice Heald and Mr, Justice Maung Ba. 


U THWE 
Ve 
A. KIM FEE anno OTHERS.” 


Arrest, what is an, under civil proecess—Advocate's exemption from arrest — 
whilst attending! Court—Cival Procedure.Cade.(Act, V.of 1908),s,135— 
Damages for arrest in Court—Malice and absence of reasonable and 
broballe cause essential for damages, 


A person can be said to be arrested whenhe is actually touched or confined - 
by a police officer or other person, unless there is a submission to the custody 
by word or action. 


Where a process-server shows to the judgment-debtor the warrant of 


: arrest and the judgment-debtor thereupon pays up, he cannot be said to be 


arrested. 

An advocate can claim exemption from arrest and get himself released if 
at the time of arrest he is attending a Court in connection with a matter 
pending before it. But he cannot claim damages for such arrest unless the 


~ arrest was procured maliciously and without reasonable and probable cause. 


Raj Chunder v. Shama Sundari, 4 Cal.583; Williams v. Taylor, 6 Bing. 
186— referred to. : 





* Civil First Appeal No. 107 of 1929 from the judgment of ane Dist ict 
Court of Hanthawaddy in Civil Regular No.(42 of 1928. | 
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Ba Thein (2) for the appellant.. . 


HEALD and Maune Ba, JJ.—This is an appeal 
by U Thwe, Advocate of Kyauktan, from a judgment 
and decree of the District Court of Hanthawaddy, 
dismissing his suit with costs which amount to a 
little over Rs. 1,000. 

The suit was against (1) A. Kim Fee, Rice-mill 
owner, Kyungale; (2) the Secretary~of:--State for 
India in Council and (3) U Ba Tun, Barrister-at- 
Law, Rangoon, for the recovery of Rs. 6,000 as 
damages for illegal arrest. 

In Civil Execution No. 26 of 1928 of the Sub- 
divisional Court of Kyauktan, U ba Tun as Kim 
Fee’s advocate filed an application. of ‘the execution 
of a decree against U Thwe for the recovery of 
Rs. 158-4-0 by his arrest and imprisonment. In due 
course a warrant was issued for his arrest. U Thwe 
alleged that on the 20th of: April 1928, while he 
was engaged in his professional capacily in the 
Township Court of Kyauktan, the process-server 
arrested him in open Court and that.he-.paid the 
decretal amount under protest then and there. He 
further alleged that on account of such illegal arrest 
he was considerably disgraced and humiliated. 

The learned District Judge held that there had 
been no arrest. He further held that, even if arrest 
could be considered to have been ‘effected, the 
Secretary of State was not responsible as the arrest 
was an act of State and that U Ba Tun also could 
not be held liable so long as he kept himself within 
the four corners of the power-of-attorney and. did 
not act from ulterior motives of hisown. As regards 
the decree-holder, Kim Fee, .he observed that 
U Thwe had suffered no damages whatever and that 
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~“ife damages were, due, he would assess at the figure 


of one pie. But in view of his finding that there 
had been no arrest, he dismissed the suit awarding 
separate costs for each defendant. 

Mr. Ba Thein (2) urged that the lower Court 
committed an error in coming to the finding that 
there was .no arrest at law. The Code of Civil 
Procedure does not lay down how an arrest is to be 
made; but the Code of Criminal Procedure has 
laid down.in:section 46 how an arrest is to be 
made. There it is laid down that in making an 
arrest the police-officer of other person making the 
same shall actually touch or confine the body of the 
person to be arrested, unless there be a submission 
to the custody by word or action. This seems to be 
the mode ‘of -atrest recognised in English law. In 
Stroud’s Judicial Dictionary, it is thus stated: “An 
arrest of a person by a duly authorised officer is” 
accomplished if the officer lawfully touch him; the 
power of effecting actual capture is not essential” 
(Sandon v. Jervis, 6 W.R. 690). 

Process-server, Maung U, who executed the 
warrant in gyestion, has deposed : “The Judge was 
sitting on the Bench. Plaintiff was sitting on a 
chair in frontof him. I walked up with the warrant 
behind the plaintiff's chair and put the warrant in 
front of him and showed it to him saying “ This is 
for you. You are arrested.” The process-server 
further said that he did not lay hold of U Thwe 
nor did he lay hands on him. U Thwe himself has 
given evidence. He stated ‘‘ The process-server came 
from behind me and said that as there was a warrant 
against me he had come to arrest me. He put the 
warrant on tne table in front of me. He then said 
he had arrested me. He whispered thisto me. He 
then did something, either touched my person or 
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touched the chair. I paid the money at once.” 
The warrant itself may be usefully referred to in 
this connection. It contains these words: ‘These 
are to command you to arrest the said defendant and 
unless the said defendant shall pay to you the said 
sum of Rupees. . . . . .to bring the said defend- 
ant before the said Court with all convenient speed.” 
In his report endorsed on the warrant, the process- 
server stated that he arrested the judgment-debtor 
but as the judgment-debtor paid the decretal amount 
he did not bring ,the judgment-debtor to Court. So 
far as U Thwe and the process-server are concerned, 
both are under the impression that U Thwe was 
arrested ; but strictly speaking the arrest could not 
be held to have been effected in the absence of 
clear proof that’ U~’Thwe’s person was actually 
touched. The process-server was positive that he 
never touched U Thwe and the latter could not 
positively state that he was touched by the process- 
server. It could not also be held that there had 
been a submission to the custody by word or action 
on the part of U Thwe. We are therefore inclined 
to accept the finding.of the lower Court that there 


had been no arrest. 
We might even go further and say that there 


was no cause of action. It is true that under section 
135 of the Code of Civil Procedure U Thwe was 
exempted from arrest under civil process while 
attending a Court in connection with any matter 
pending before it. Even if he were arrested, he 
could claim exemption and get himself released ; 
but that arrest would not entitle him to claim 
damages for atort. To claim damages it is essential 
that the arrest was procured maliciously and without 
reasonable and probable cause. U Thwe_ himself in 
his cross-examination hadto admit this “I knew I 
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would have to pay the money some time, so I paid 
it because it was legally due by me.” 

In Williams v. Taylor (1), it was heid “If a 
person has a_ reasonable and probable cause for 
asserting a legal right, he cannot be sued for setting 
the law in motion to enforce that right, however 
vindictive may be his feelings against his adversary.”’ 
This was quoted by a Bench of the Calcutta High 
Court in Raj Chunder Roy v. Shama Soondari 
Debi (2). In that case in execution of an ex-parte 
decree the plaintiff was arrested. Subsequently the 
plaintiff succeeded in getting that decree set aside: 
on the ground that the claim was false. The plaintiff 
claimed Rs. 5,000 as damages. She obtained a 
decree in the trial Court and the decree was con- 
firmed by the. Appellate Court ; but on second. 
appeal the High Court reversed the decree holding 
that the plaintiff had failed to prove absence of 
reasonable and probable cause. 

For the above reasons the appeal is. dismissed. 
under Order 41, rule 11. 


(1) 6 Bingham 186. (2) (1879) 4 Cal. 583. 
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APPELLATE CIVIL. 
Before Mr. Jus ice Mya Bu and Mr. Justice Baguley. 


MA KIN AND OTHERS 
v. 
U BA AND OTHERS.* 


Dead body, not inoveatle propert y—Possession, right of, for burial purposes— 
Executor or near rcialive can claim possession of corpse for burial—Right 

of burial a civil right—C.vil Precedure: Code Act Vof \903', s. 9. 
There is no property in a dead human body and it canrot be regarded as 
moveable property. But an executor or a similar representative is entitled to 


obtain or retain possession of a corpse for the purposes Of burial. The right of 


burial is a civil right and can Fe established by suit under s. 9 of the Civig 
Procedure Code. 


Anandrav v. Shankar, 7 Bom. 323; Emperor v. Ramadhin, 25 All, 129 ; 
Kooni Meera v. Mahomed Mecra, 30 Mad. 15; Ramrao v. Rustumkian, 26 
Bom. 193; Vasudev v. Vamnaji, 5 Bom. 80—referred to. 


Ko Ko Gyi for the appellants. 
A. C. Mukerjee for the respondent. 


BAGULEY, J.—This case concerns the body of one 
Ma Pwa Myit, deceased, for the ane to bury which 
two parties are contending. fie ae 

Ma Pwa Myit was a Burmese woman and was 
brought up as a Buddhist. Asa Buddhist she married 
a Burmese-Buddhist husband. When that marriage 
came to an end she became a Mohamedanand married 
one Po Thet,a Zerbadi. Po Thet died after he had 
been married to Ma Pwa Myit for a matter of about 
30 years, and rather more than a year later Ma Pwa 
Myit died. Before she died, the three appellants, 
Burmese-Buddhists two of whom are related to her, 
established themselves in her house, and after her 
death they claimed the right to bury her on the 





* Civil First Appeal No. 12 of 1929 (at Mandalay) from the judgment of the 
District Court of Sagaing in Civil Suit No. 2 of 1929, 
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allegation that before her death she had reverted to 
her original “Buddhism and therefore should be 
buried in the Buddhist manner. 

The respondents are a number of Mohamedans of 
the quarter, two of them related either to Ma Pwa 
Myit or her deceased husband. They deny that Ma 
Pwa Myit ever reverted to Buddhism, and they claim 
the body in order that they may give ita Mohamedan 
burial. 

The plaintiffs filed their suit in the District Court 
within a day or two of Ma Pwa Myit’s death, before 
any funeral had taken place. The case was tried 
almost on the spot, and an appeal was filed with almost 
equal rapidity. In the meanwhile the body of the 
unfortunate lady has been sealed up ina coffin and is 
still waiting to.be taken to its last resting place. 

The body was originally in the possession of the 
Buddhist defendents. The Mohamedans were the 
plaintiffs and, therefore, the attacking party ; and it is 
argued on behalf of the appellants that the case is one 
of which no Civil Court can take cognisance. When 
asked to state under what law or section the suit was 
filed, Mr. Mukerjee stated that the suit lay under 


-sectioi 10*or If df the Specific Relief Act.* Invargu- 


ment, however, he appeared to rely more on section 9 
of the Civil Procedure Code. 

In my opinion, no suit will lie under section 10 
or 11, Specific Relief Act. Section 10 refers to 
“specific moveable properly”, and section 11 refers 
to ‘‘a particular article of moveable property”. I am 
of Opinion that a corpse cannot be regarded as 
moveable property ; “‘ there is no property in a dead 
body,” vide Wharton’s Law Lexicon, page 229 and if 
there can be no property in a dead body, a dead 
body cannot be regarded as an article of moveable 
property. Thisviewistaken by Bwikitt, J., in Emperor 
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v. Ramadhin {1).in which he held that a human 
body, living or dead, cannot be the subject of a theft 
as defined in section 378, Indian Penal Code, with 
the possible exception as a museum specimen or body 
which was intended to be used for dissection. This 
is a criminal ruling, but I think it would apply equally 
to a civil matler; and I note that Burkitt, J., assumes 
that the law on this question would be the same in 
British India as in England. 

The suit therefore will not lie under section 10 
or 11 of the Specific Relief Act. 

The question then remains whether the suit will 
lie under section 9, Civil Procedure Code. Section 9 
runs :— 

“The Court shall (subject to the provisions herein 
contained) have jurisdiction to try all suits of a civil nature 
excepting suits cf which their cognizance is either expressly 
or impliedly barred.” 

The present suit is one for possession of a corpse 
and a declaration of the right to. bury it. 

On this point the appellants cite Vasudev v. 
Vaninaji (2), ‘‘ Suits as to religious rites or ceremonies, 
which involve no question of the right to property 
or to an olfice, are not suits of a civil nature, nor are 
they intended to be brought within the jurisdiction of 
the Civil Courts.’”’ It is argued that as -there is no 
property in a dead body and the question of burial 
of the corpse is a religious rite or ceremony, it 
involves no question of the right of property, and, 
therfore, no suit for either of these matters can be 
brought before the Civil Courts. On the other hand, 
the plaintiffs can also rely upon reported cases. In 
Ramrao Narayan Bellary v. Rustumkhan (3), it was 
held that the right of a party of performing rites at 


(1) (1903) 25 All, 129. . (2) (1881) 5 Bom. 80. 
83) (1902) 26 Bom. 198. 


605 


1529 
MA KIN 
v. 

U Ba. 


BAGULEY, J. 


606 


1929 
Ma KIN 
uv, 

U Ba. 


BAGULEY, J. 


INDIAN LAW REPORTS. [ VoL. VII 


the graves is a matter which can be decided by Civil 
Courts. Again, in Anandrav Bhikaji Phadke v. 
Shankar Dajicharya (1), it was held that the right of 
exclusive worship of an idol at a particular place set 
up by a caste is a civil right for adjudication by Civil 
Courts and in Kooni Meera Sahib v. Mahomed 
Meera Sahib (2), it was held that the right of burial 
is a civil right. So it would appear that the weight 
of opinion is that the right of burial is a civil right. 
Again, although there is no property in a corpse 
the right to its possession will apparently be recognized 
by law. As I have already mentioned, Burkitt, J., 
in the Allahabad case cited, mentions that the law 
on this subject is the same in India as in England. 
If we turn to Halsbury’s Laws of England (Volume 
14, page 240)*we find ‘‘ Where a person appoints 
executors they are primd facie entitled to the posses- 
sion, and are responsible for the burial, of the dead 
body’’; this despite the fact (as pointed out in the 
footnote) that there is no property in a corpse, and 
in the same way, I find the passage in. the same work 
(Volume 3, page 405) ‘‘ The law in general recognises 
as incident to,ihe duty to dispose of the body rights 
to the possession of the body until it is disposed of.” 
Authority for the last passage is given as 2 Bl. Com. 
508, as explained in Williams v. Williams (20 Ch. D. 
659, at 664). Neither of these books are available 
for reference, but I think the accuracy of the quota- 


tion may be taken+in view of the authority of this 


standard work. If, therefore, the law recognises the 


rights of an executor and presumably any similar 


representative to obtain or retain possession of a 


corpse, and also regards the right to burial as a civil 


right, the present suit will lie. 





(1) (1883) 7 Bom. 323. " (2) (4907) 30 Mad: 15, 
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The question of court-fees was not seriously argued 1929 


before the Bench. ~~ Ma Kin 

This disposes of the five grounds of the memo- v Ba. 
randum of appeal. There only remains the question j,¢urey, ] 
whether Ma Pwa Myit died a Buddhist ora Mohamedan- 
If she died a Mohamedan the plaintiffs vill undoubt- 
edly be entitled to succeed. I guard myself against 
saying that all the plaintifis would be entitled indi- 
vidually to succeed on the ground that they are 
Mohamedans ; but among the plaintiffs are relations 
of the deceased, a stép-daughter of the deceased and 
a cousin of the husband, and I would hold that a 
Mohamedan relation of the deceased would be entitled 
to possession of the body and would be entitled to 
bury it in preference to a Buddhist relation of 
approximately equal standing if the deceased died a 
Mohamedan. In the same way, if the deceased died 
a Buddhist, 1 would hold that the Buddhist relation 
would be entitled to possession of the body and the 
right 1o bury it in preference to a Mohamedan 
relation of equal standing, 

With regard to the religion of the deceased at 

the time of her death, I am of opinion that the burden 
of proving that she reverted to Buddhism lies upon 
the defendants. 

[On the evidence his Lordship held that Ma Pwa 
Myet died a Mahomedan. } 


Mya Bu, J.—I concur in the judgment of my 
learned brother. 

All that I would like to add is to stress that the 
success of the plaintiffs’ suit depends mainly on the 
fact that among the plaintiffs there is one (namely, 
‘Ma Bi Khin) than whom none of the defendants is 
nearer related to the deceased ; that Ma BiKhin is a 
Mohamedan while the defendants are Buddhists, and 
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the deceased wasa Mohamedan.. If the law recognises 
the rights of an executor to obtain or retain posses- 
sion of a corpse, the same rights may reasonably be 
extended to the nearest relation of the deceased in 
the absence of an executor, and where two nearest 
relations belonging to different religions dispute as to 


the teligious rites or custom, according to which the 


funeral of the deceased should be conducted and the 
dead body buried, it is only fair and equitable to 
extend the rights to the one who belongs to the 
same religion as the deceased. 


INCOME-TAX REFERENCE. 


Before Sir Guy Rutledge, Kt., KC, Chief Justice, Mr. Justice Chari and 
: Mr. Justice Brown, ‘ 


COMMISSIONER OF INCOME-TAX 
v. 
THE BURMA CORPORATION, LIMITED.* 


Income-tax Act (XI of 1922), s, 10 (2) (ix)—Contributions by Company to 
Provident Fund of its employees—Trust-deed and Trustees created for 
Provident Fund—Object of Trust to secure liability of Company, not to 
vest moneys in Trustces—Company’s creation of book-debts in favour of 
employees and Trustees for contributions but retaining control and use of 
the money—Liabilit y of Company to be assessed for such moneys —Exemp- 
tion only when Company loses all control and moneys vest in Trustees. 


The Burma Corporation, Limited, started a Provident Fund for their 
employees. The employees’ subscriptions were paid into “ A’ accouni, and 
the Corporation’s contributions were paid into ‘'B” and “C” accounts. 
In 1926 the Corporation created a Trust in repect of the Provident Fund and - 
handed to the Trustees Government securities of the approximate value of the 
amount which the Corporation at that time was liable for contribution to the 
Provident Fund, From the terms of this Trust it appeared that its object was 
not to create a fund in cash vested in the Trustees over which the Corporation 
had lost all control, but to create a body which would be able to secure for 
the members satisfaction of the Jiability of the Corporation. Until the 


‘Trustees called upon the Corporation to supply any moneys or security 


to meet their liability for contribution, the Corporation was not bound to 








* Civil Reference No. 5 of 1929. 
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pay over the moneys in the “A”, “B” and “C’” accounts and these 
could remain under the full control and -use cf~ the Corporation. The 
contributions of the Corporation to the Provident Fund for the year ending 
June 1927 were «ssessed to income-tax and super-tax payable by the 
Co: po: ation. 


Held, that the contributions of the Corporation to its Staff Provident Fund 
were not assessable to income-tax and super-tax if the money had actually been 
Paid to the Trustees and the Corporation had lost all control over and the 
use of the money. And this was so, notwithstanding the pussibility of the 
Trustees having to refund a portion of the money to the Corporation on the 
happening of certain events as provided in the Trust-deed. When so 
refunded the moneys would be an addition to the income of the Corporation of 
that year and as such assessable. But if the Corporation merely created a 
book liability in favour of the employees of the Trustees‘and used the moneys 
as their own, they could not claim exemption from income-tax. 


British Insulated and Helsby Cables, Limtted vy. Atherton, [1926] A.C, 205— 
referred to. 


Gaunt (Officiating Government Advocate) for the 
Crown. 
Clifton for the assessees. 


RUTLEDGE, C.j., CHARI and Brown, JJ.—This is 
a reference by the Commissioner of Income-tax 
under section 66 (2) of the Indian Income-tax Act: 
The circumstances under which the reference is made 
are that the Burma Corporation Limited had started 
a Provident Fund for their employees. By the terms 
of the rules of the Provident Fund, which is con- 
trolled by the Directors of the Corporation, it is 
provided that, in respect of the employees, who are 
divided into two classes, an amount equal to 8} per 
cent. of the salary in the case cf Class I and 5 per 
cent. in the case of Class IJ should be debited 
monthly from the salary of the employee. This 
amount was credited to an account which is called 
the “A” account and the Corporation agreed to pay 
interest at the rate of 5 per cent. per annum cn the 
amount so credited which was added to the principal 
once every six months. The Corporation contributed 
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a bonus equal.,to the amount deducted from his 
salary and this amount was credited in a separate 
account called the ‘‘B” account and interest was 
added to this sum in the same manner as in respect 
of the sums under the “A” account. There was 
also a “C” account which was another bonus 
credited to the employee proportioned on the divi- 
dend paid by the Corporation and the amount of the 
salary of the employee. 

‘It»wilkethusmbe seen that while the money in 
“A” account was the employee’s own money, the 
moneys in the “B” and ‘‘C”’ accounts were the 
contributions made by the Corporation. 

Rule 13 of the Provident Fund Rules provided 
that if any member were dismissed, he was entitled 
only to the ambdtiit standing to his credit in “A” 
account and the interest which had accrued thereon 
and that all the moneys credited to his ‘‘B” and 
“C” accounts should remain the property of the 
Corporation ; and Rule 14 specifically provided that 
no member acquired any right in or to the moneys 
standing to his credit in ‘‘B’’ and “C” accounts, 

In-November,,1926 the Corporation started a Trust 
in respect of the Provident Fund, to the terms of 
which we shall refer more in detail later. On the 
31st December 1925 the liabilily of the Corporation 
in respect of the Provident Fund amounts payable 
to the members amounted to Rs, 12,58,782-4-11, 
By the Trust Deed three persons mentioned therein 
were made Trustees and Government securities of 
the nominal value of Rs. 14,25,000 and the actual 
value at market rate of Rs. ’12,61,125 were made 
over to them. It will be seen that no money was 
entrusted to the Trustees, but the transfer of the 
securities to the Trustees may be considered as a 


* payment of the equivalent of money to thém or the 
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money may be considered as having been actually 
advanced to them in cash and taken back by the 
Corporation as a loan on the security of the Govern- 
ment promissory notes. 

The point for consideration on this reference is 
whether the contribution of the Burma Corpo- 
ration to the Provident Fund for the year ending 
with June 1927 are assessable to income-tax and 
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super-tax. The learned Commissioner in his refer- Brown, Jj. 


ence states, a statement with which..we.are in entire 
agreement—that it is not clear whether the contri- 
butions for the year in question were actually paid 
to the Trustees, but in order not to complicate 
matters he is willing to assume that the sum repre- 
senting the contributions of the Company was 
actually paid over to the Trustees. “In making this 
concession, the Commissioner practically concedes the 
whole case, because in our opinion, the non-liability 
of the Corporation to assessment or otherwise, 
depends entirely on whether the Corporation has or 
has not parted with the money. Fortunately the 
form of the question enables us to answer it in such 
a way as to enable the Commissigner, to make 
enquiries on this point and adopt the course con- 
sonant with the result of his enquiries. 

The contention of the Corporation seems to be 
that when the amounts are credited to ihe Trustee, it is 
entitled to a deduction of this amount from the amount 
for which it is assessable to income-tax and super-tax. 
The Commissioner admits that the contributions to 
the Provident Fund under an irrevocable Trust are 
allowable expenditure under section 10 (2) (ix) of 
the IncOme-tax, but. he contends that this section 
would apply only when there. is an irrevocable Trust 
and when the employer has finally parted with his 


contribution. He is of opinion, on a. construction .. 
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of the trust-deed, that there is no question of any 
irrevocable ‘trust ‘since there are many contingencies. 
dependent on the: will of the Corporation on the 
happening of any of which the Corporation can 
reduce their liability and recover their contribution. 
The Corporation, on the other hand, contends that. 
the trust is none-the-less an irrevocable trust, simply 
because in certain contingencies the Corporation will 
be able to get back its contributions. In this 
contention, the learned advocate for the Corporation 
is in the right. Even without any express provision. 
in the trust-deed where the purposes for which the 
trust is created have been fulfilled or fail there will 
be a resulting trust in favour of the author of the 
trust of any undisposed of amount in the hands of 
the Trustees, This does not, however, Cispose of 
the matter because the real point is a different one. 
We shall now refer to a case which has been 
cited before us. In the British Insulated and 
Helsby Cables, Limited v. Atherton (1), the facts were. 
somewhat similar to the facts of the present case.. 
There a pension fund was created and was consti- 
tuted by a trust-deed. The company contributed a 
sum of £31,784 Yo form the nucleus of the fund-. 
and to provide for payment in respect of the past 
years of service of the employees. It was practically 
admitted in that case that this money must be 
deemed to have been wholly «nd exclusively laid 
out for the purpose of the trade and. therefore 
deductable under the provisions of the English 
Income tax Act corresponding to those in our own. 
Act; but it was contended that it was in the nature 
or a capital expenditure, and therefore the Company 
was not. entitled. to any deduction. The point 
actually decided was only in respect of the sum of 
(yt “AG 208. =" 2s 
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£31,784, it being conceded that yearly payments by 
the company equivalent to the deductions out of the 
salary of the members would be entitled to be 
‘deducted from the current years’s income. It is not 
for the purposes of the case before us, necessary to 
tefer to more in this judgment that a significant 
passage in the judgment of Lord Atkinson. 

At page 219 of the report he gives a summary 
‘of the terms of the trust-deed created by the 
British Insulated and Helsby Cables. After setting 
‘out the important provisions of the deed he concludes 
as follows :— 

“The trust-deed contains many other provisions 
Supporting the conclusion that the company have 
once and for all parted with all proprietary rights in 
‘and all powers over this donation of £31,784.” 

This ruling was relied upon by the learned 
advocate for the Corporation, as an authority which 
‘shows that payment to the Trustees of a Fund would 
enable a Company to claim deduction of the amount 
‘so paid, in the same way as a payment to the 
employee direct but the concluding passage cited 
above clearly shows that the real test is whether’ the 
‘Corporation actually pays the money to the Trustees 
and loses all its proprietary right in and all powers 
‘over the sums so paid. The mere fact that in some 
‘cases it may be entitled to get back a portion of the 
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amounts paid out makes no difference in the legal 


position. 

Turning now to the trust-deed before us: the 
powers of the Trustees are contained in clause 2 of 
fhe trust-deed. They are six in number. 

Claues (a) makes it obligatory on the Trustees 
-to realies any portion of the provident Trust Fund 
represented by any security the Corporation desire 
it to be so realised ; 
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Clause (b) makes it obligatory on the Trustees to 
re-invest the amount so realised in such other 
securities as the Corporation may direct ; 

Clause (c) provides that whatever sum there may 
be in the hands of the Trustees in excess of the 
liability of the Corporation shall be held by them in 
trust for the Corporation who may from time to time 
recover such excess ; 

Clause (d), which is the most important clause, 
provides that the Trustees shall stand possessed of 
the corpus and income of the Provident Trust Fund 
on trust for the members for the time being of the 
Provident Fund and upon a winding up of the 
Provident Fund or of the undertaking of the 
Corporation, upon trust to apply all moneys in their 
hands in satisfaction of the claim arising under the 
rules and secondly in payment of the entire balance 
to the Corporation ; 

Clause (e) provides that the income of the 
Provident Fund, if any, is subject to the trusts. 


_ declared by sub-paragraph (d) payable to the Corpo- 


ration ; 

Clase (f) provides that if the Trustees shall at any 
time be unable lawfully to apply the Provident Trust 
Fund and the income thereof or any part of such: 


.fund, then the trusts hereby created shall determine 


and the Provident Fund and the income thereof 
shall forthwith be made over to the Corporation. 
Paragraph 3 provides that whenever on any of the 
accounting days it shall be ascertained that owing to. 
market depreciation of the securities the corpus of 
the Provident Fund is less than the amount of the: 
liability of the Corporation then the Corporation will 
pay to the Trustees a further such sum as will be 
necessary to make good the deficiency in cash or 


Some security or securities authorised by the law of 
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British India for the investment of Trust Funds or 
partly one or partly by the*others “°"' * , 

The noticeable feature of this trust deed is that 
there is no obligation on the Corporation to make 
periodical payments of any sum whatever to the 
Trustees. The deductions out of the salary carried 
in “A” account is not paid to them nor are the 
contributions of the Corporation carried in the “B” 
and “‘C”’ accounts, 

It is true that the Trustees have the power 
whenever any security they may have in their hands 
is short of the liability of the Corporation to call on 
the Corporation to supply that deficiency either by 
cash payment or by furnishing further security, but 
till the Trustees think fit to act on this clause, there 
is no obligation on the Corporation to make any 
payment. The credit in the accounts in favour of 
the employees or the Trustees makes no difference. 
The object of the Trust, as far as one can see, is 
not to create a fund in cash vested in the Trustees 
over which the Corporation have lost all control and 
proprietary rights, but to create a body which would 
be able to secure for the members satiSfaction of the 
liability of the Corporation. As is seen from the 
remarks in Lord Atkinson’s judgment, the real 
ground on which the Corporation can claim exemp- 
tion from payment of income-tax is that they have 
actually parted with the money. The transfer of a 
book debt, even assuming that as from the date of 
the trust-deed the Trustees are the persons credited 
in the “A”, “B” and “C” accounts on behalf of 
the members does not mean that the Corporation 
have either parted with the money or lost control 
over it. In our opinion therefore, the Corporation 
. will be entitled to deduct from the amount assessable 
to income-tax the actual cash payments made to. the 
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Trustees either for the purpose of meeting liabilities 
of the retiring or’ deceased*members a8they arise or 
for the purpose of supplying any deficiency as 
contemplated by paragraph 3 of the trust-deed. 
They are not entitled to any deduction in respect of 
the sums merely carried in thé ac¢ount, as the mere 
creation of a book liability whether in favour of the 
employees or Trustees is not equivalent to a payment. 

The difference between the Corporation and the 
Commissioner was merely as to the point of time 
when the Corporation becomes entitled to a deduction 
for these amounts, The Commissioner, in view of 
the provisions of the trust-deed, was of opinion that 


‘the Corporation is entitled to a deduction only when 


the amount payable to the employee has been paid to 
him. In this, he is wrong because the Corporation, 
notwithstanding the provisions of the deed, would 
be entitled to deduction if it has actually paid the 
amount of its yearly contributions to the Trustees in 
such a way as to have lost their proprietary right in 
and control overthem. The Trustees will hold the 
money primarily as Trustees for the employees, 
though in certain cases, a portion of the money may 
become repayable to the Corporation. When the 
moneys are so repaid they will be an addition to 
the income of that year and as such assessable. 
The contention of the Corporation is not quite clear, 
If the position of the learned advocate of the 
Corporation is that by a mere credit in favour of 
the Trustees instead of the employees, and the 
creation of a liability to the Trustees for the pay- 
ment of these contributions, the Company can deduct 
the amounts so credited from the assessable sum, 
notwithstanding they have full control over and 
unlimited use of the money represented’ by the 


‘credit, we cannot accept his contention, 
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Our answer.to the reference .therefore,is.that the 
contributions of the Burma Corporation Limited to 
its Staff Provident Fund are not assessable to income- 
tax and super-tax, if the money had actually’ been 
paid to the Trustees and the Corporation has lost 
‘the control over and the use of, the money. 

In these circumstances we make no order as to 


costs. 


x 


APPELLATE CIVIL. 


Before Mr. Justice Bagul.y. 


U AHDEIKSA 
v. 
MA SAN ME anpD ANOTHER,* 


Buddhist Ecclesiastical Law—Pongyi in occupation of a kyaung, rights of— 
Donor whether entitled to evict the pongyi—Evidence Act (I of 1892),s. 
116—Licensee how far estopped. : 

The plaintiffs who represent the original founder and builder of a kyaung 


sued for eviction of the defendant fougyi, who they claimed had been 
-placed in possession of the kyaung by them as a mere licensee. 


Held, that a kyaung once offered toa pongyi becomes extra*commereiiin * 


‘and cannot be regarded like an ordinary piece of immoveable property 
‘which can be occupied by a layman, bought, sold or otherwise treated. like 
an ordinary commercial property, 

Held, further, that whilst section 116 of the Evidence Act operates to 
estop a licensee from denying his licensor’s title, it does not make the license 
‘Tevocable under all circumstances, and that the founder of a kyaung who put 
a pongyiin possession thereof must prove his right to evict the pong yz, 
“proof of license not being in itself sufficient for such purpose." ~ e aie 

Held, further, that layman cannot evict a presiding pongyi in an ordinary 
“State of affairs ; and that a presumption of proper installation arises from a 
pongyi being placed by the founder of a kyaung in possession thereof. 


A.C. Mukerjee ior the appellant. 
Day for the respondents. 


* Special Civil Second Appeal No. 95 of 1922.(at Mandalay) from the 
_ judgment of the District Court of Sagaing in Civil Appeal No. 78 of 1928. 
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BaGu_Ley, J.—This is an appeal by the defendant. 

The plaintiffs‘are mother and son; they sued for 
recovery of possession of a kyaung and its compound 
in which the defendant is now established. 

Ma San Me is the daughter of the original founders. 
of the kyaung. and it is alleged that the original. 
kyaung built by her parents was pulled down and 
rebuilt by herself and her husband who is now 
dead. The second plaintiff is their. only son. The 
plaint states that when the kyaung was built the 
plaintiffs asked one Pongyi U Zayanta to live in and’ 


‘look after it. When he became old he returned the 


kyaung to Ma San Me, and she and her husband 
tocd back the kyaung and handed it over to another 
Pongyi, U Maga, after U Zayanta had died, and that 
U Maga lived in the kyaung and looked after it for 
three years, after which he also returned the kyaung,. 
and, finally, in 1282 the present defendant-appellant. 
asked permission to live in the kyaung and look after 
it, and he was permitted to doso. The plaintiffs say 
that as he is now not living in accordance with the 
Vinaya they wish to recover possession of the kyaung. 

It will be noted that the plaint suggests a rather 
striking state of affairs, namely, that the plaintiffs 
have a kyaung, which is their absolute outright property 
and occupied by a series of pongyis as caretakers. 
According to the plaint there was never any dedi-- 
cation of the kyaung either poggalika or sanghika; 
and in an annexure to the plaint, the plaintiffs speci-. 
fically state that the transactions would not come: 
under the Buddhist Ecclesiastical Law at all because 


the possession of the pongyis was never more than: 


permissive. 

The defence is that, originally U Zayanta had the 
kyaung dedicated to him in the ordinary way, and. 
that after the death of U Zayanta and U Maga, the: 
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kyaung was dedicated to the defendant. The written 
statement then goes on to argue that the case should 
be tried by the Ecclesiastical authorities and to state 
that there have been other disputes between the 
other parties. 

The trial Court framed six issues after examining 
the parties. It found that when the defendant came to 
occupy the kyaung it was in the possession of Ma San 
Me and her husband now deceased; that they got 
possession of the kyaung by the previous pongyi 
returning it to them; that the defendant had the 
kyaung offered to him in a regular way, the roof 
being sanghika and the under portion foggalika, and 
that the defendant was not liable to give up possession 
to the plaintiffs. 

On appeal to the District Court, the learned 
District Judge viewcd the matter {rom a_ totally 
different angle. He found that as the defendant on 
his own showing came into occupation by the invi- 

tation of the plaintiffs that was an admission in itself 

that the plaintiffs were the owners of the kyaung. 
He further found that the defendant failed to prove 
the dedication of the kyaung to himself ; that the 
burden of proving this dedication lay upon him, and 
as he had failed to prove dedication to himself the 
suit must be decreed. 

The defendant fongyi now comes in second 
appeal to this Court. 


The appeal was argued at considerable length, 


and at one time it appeared to me that it would be 
necessary to come to a decision on the as yet un- 
decided point of whether the orginal donor of a 
poggalika gift has any right remaining to him in the 

property given, vide May Oung’s Buddhist Law, 
page 177 ; but on further consideration it appears to 
_me that the point does not really arise. 
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Mr. Day for the respondents argued that the 


U’AupeIKSA appeal should be dismissed on a short point under 
Ma San Me. section 116, Evidence Act. He claimed that the 
Bacutey, J. appellant having come into occupation of the kyaung 


by license of the plaintiffs, could not be permitted 
to deny that the plaintiffs had a title to the kyaung 
at the time that they gave it to him. This argument 
appears to me to be fallacious. The property now 
in suit is not ordinary property : it is.of an ecclesia- 
tical nature and, therefore, pro tanto Buddhist Eccle- 
siastical Law must be taken into consideration with 
regard to it. The defendant may have come into 
occupation of the kyaung by license of the plaintiffs, 
but that does not imply that he must therefore 
return the kyaung to them whenever they ask for it. 
Section 116, Evidence Act, merely states that the 
licensee is not permitted to deny that the person 
who gave him the license “had a title to such 
possession at the time that that license was given.” 
It does not state that every license is revocable at 
the whim of the licensor; and the fact that the 
provisions of the Evidence Act might prevent the 
appellant from denying dhe.respondents’ title to 
possession of the kyauvg at the time that he entered 
into possession under their license would not prevent 
him from asserting that the respondents have no 
power now to turn him out. 

As I have stated, the plaint asserts a most extra- 
ordinary state of affairs, namely,'that the kyaung was 


_ built by laymen and had a series of pongyis put in 


as watchmen in succession. 

. The suit was managed entirely by the second 
plaintiff, and he endeavoured to prevent his mother 
frem appearing in Court. However, the trial Judge 
insisted on her appearance, and when she was put 
into’ the. witness-box she stated that the kyaung 
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was built as an offering to the sanghas. She also 
stated ihat the defendant had been in the sinit kyaung 
for about 18 years, as opposed to the eight years men- 
tioned in the plaint. The plaintiff Tun Aung states 
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that the defendant was made a rahan at the instance > 


of his (plaintiff’s) father ; and therefore, assuming that 
the defendant entered the kyaung at the instance of 
the plaintiffs, we have the following state of affairs, 
The plaintiffs represent the original founderand builder 
of the kyawung. At their invitation the defendant.came 
into occupation of it, and he has been in occupation of it, 
for some period varying between eight years, as statedin 
the plaint, and 18 years as stated by the first plaintiff 
herself on oath. In any case the defendant has been 
in possession for a very long time indeed. He is a 
pongyi whose entry info the priesthood.was«made at 
the instance of the husband of the first plaintiff who 
was the father of the second plaintiff. Ordinarily 
speaking, a fongyi placed in a kyaung by the re- 
presentatives of a founder of the kyaung would be 
regarded as having been properly installed and would 
not be liable to be evicted at the whim and pleasure 
of those who placed him in the kyaung. A kyaung 
cannot be regarded like an ordinary piece’ of im- 
moveable property which can be occupied by a 
layman, bought, sold, or otherwise treated like an 
ordinary commercial property. Once a kyaung has 
been built and offercd to a posgyi it becomes eatra 
commercium ; and I hold that the lower appellate 
Court has erred in regarding it as an ordinary piece 
of immoveable property. If occupation of ordinary 
immoveable property is to be regarded as frimd 
facie evidence Of ownership to such an extent that 
any person who wishes to recover possession from a 
man in possession has got to prove his right to do so, 
still more would it be incumbent on any layman who 
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wish to turn a pongyi out of a kyaung in which he 
was living to~prové that he was entitled to do so. 
The plaintiff Tun Aung, as I have said, speaks to 
this somewhat strange position of the deiendant being 
put in as a caretaker liable to be evicted at any 
time. He says, however, in cross-examination with 
regard to the defendant, “Defendant fongyi was 
staying in a kvaung to the east. He was not a 
presiding pongyi there. He became presiding fon 
gyi—I should call him our tenant—when he came 
to stay in this kyaumg. It will be seen therefore 
that the second plaintiff, the one who is strongly 


against the defendant, admits that the cefendant 


became a presiding pongyi when he entered this 
kyaung. This would certainly show that a very 
heavy burden lay upen the plaintiffs. A layman 
cannot evict a presiding pongyi in an ordinary state 
of affairs. . 

The first witness called by the plaintiff is U 
Kumara. He states definitely, ‘I do not know on 
what understanding the defendant came to stay in 
this kyauug.’’ The next witness for the plaintiffs is 
Lu Min. He says that defendant pongyi went to 
Ma San Me and asked to be allowed to stay in the 
kyaung in suit and look after it and Ma San Me 
agreed. This witness is a most casual witness, living 
in another village, indebted to the plaintiffs, and he 
admits that he does not know if anything further was 
said when the defendant came to stay in the kyazng, 
and he does not know what celebration was done on 
that occasion. The next witness for the plaintiffs is 
Aung Ya. He refers to a conversation between Ma 
San Me and the defendant, but he does not know 
whether it was as a result of that conversation that 
the defendant entered the kyaung, and he admits 
that he does not kriow what actually occurred when 
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‘the defendant come ,to stay in the kyaung. The next 
witness for the plaintiffs is Maung So Mya. He gives 
the history of the kyuung, and winds up by saying 
“defendant pongyi came to stay here after U Maga 
but I do not know how.” This is the whole of the 
plaintiffs’ case. It seemsto me quite impossible to hold 
on this evidence that the plaintiffs have shown their 
right to turn the defendant out of the kyaung. As 
I have said before, this case cannot be regarded as 
though it referred to a house or an ordinary piece 
of immoveable property. When a pongyi is installed 
in a kyaung and he is shown to have remained in 
that kyaung for a period of many years, any layman who 
claims the right to turn him out had got to prove that 
right very strictly. A kyaungtaga, when he places a 
pongyi in charge of a kyaunmg and refers to him as 
the presiding pongyi of that kyaung, in the vast 
majority of cases would have dedicated the kyaung to 
that fongyi, and any kyaungtaga who asserts the 
contrary has got to prove it, and has got to prove 
that the pongyi was merely his watchman or care- 
‘taker. This, as I have shown, the plaintiffs in the 
present suit have entirely failed to do, and the defend- 
ant pongyi is entitled to the benefits that follow 
from his possession of the kyaumg in the same way 
that any other occupier of immoveable property is 
entitled to the presumptions that will accrue to him 
because of his occupation, and this the more because 
kyaungs are normally occupied by fongyis ard not 
by laymen once they have been made over to the 
priesthood in one form or another. 

The case was argued at length on the point of 
Buddhist law with regard to the reversion of san- 
ghika gifts. On examination of the evidence, however, 
as I have shown it does not appear to me that this 
point would arise, and I therefore, have not thought 
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it necessary to deal with the many cases and author-- 
ities cited in argunrent, oe. 

For these reasons I set aside the judgment and 
decree of the lower Appellate Court, and restore that 
of the trial Court dismissing the suit. The respondents. 
will bear the appellant’s costs threughcut. 


PRIVY COUNCIL. 


MA PWA MAY AND ANOTHER 
v. 
S.R.M.M.A. CHETTYAR FIRM. 


(On Appeal from the High Court at Rangoon.) 


Transfer of Property Act (IV of 1882), s. 53—Transfer to defeat creditors—- 
Mortgage preferring one creditor over othcrs—Registration of document 
not duly staipcd—Error of procedure—Good fait h—Validit y of registra- 
tion—Indian Stamp Act (II of 1899), ss, 35, 37—India Registration Act 
(XVI of 1908), s. 87, 


A mortgage executed for adequate consideration, being partly the discharge 
of a genuine debt, no benefit being retained by the mortgagor, is not invalid 
under s, 53 of the Transfer of Property Act, 1882, as being made to defeat or 
delay creditors, even though the mortgagor, who is heavily indebted, thereby 
ptefers the mortgagee over other creditors, one of whom has instituted a suit,. 
and bcfore registration of the mortgage has obtained an order before decree 
attaching the mortgagor's property. 

Musahar Sahu v. Hakim Lal, (1915) 1.L.R. 43 Cal. 521; L.R. 43 I.A. 104— 
followed. 

Registration of an instr.ment not duly stamped, contrary,tos. 35 of the 
Indian Stamp Act, 1899,is an error of procedure, not an act done without juris- 
diction, corsequently if it is done in good faith the registration is valid under 
s. 87 of the Indian Registration Act, 1908 ; and upon payment of the p:oper: 


-duty and penalty the instrument is admissible in evidence. 


Mujitunnissa v. Abdul Rahim, (1900) 1.L.R. 23 All. 233 ; L.R. 28 L.A. 15— 
distingunished, 

Sah Mukhun Lall Panday v. Sak Kundun Lall, (1875) L.R.2 1.A. 210—- 
apblied. 

Sarada Nath Bhattachaya v. Gobinda Chandra Das, (1919) 23 C.W.N. 
534—ap proved. 

Where an instrument bears a stamp bien is of sufficient amount but is sur- 
‘charged as a court-fees stamp, the stamp is “ of improper description ” within 


* PRESENT.— LORD ATKIN, SIR JOHN WALLIS, SIR GEORGE LOWNDES AND. 
Siz Bixop MITTER. : ; 
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s, 37 of the Indian Stamp Act 1899, andthe remedial provisions of the rules 


made thereunder arply. 
Reference under s. 57 of Act II of 1899, (1901) ILR. 23 All, 213— 


disapproved. 
Judyment of the High Court reverse) as to s. 53 cf the Transfer of 


Property Act. 
Appeal (No. 102 of 1928 from a decree of the 
High Court July 15, 1927) modifying a decree of the 


District Judge of Magwe. 
The suit was instituted by the appellants toe enforce 


a mortgage dated March 13, 1924. 

The questions arising upon the appeal were (1) 
whether the mortgage was invalid under section 53 
of the Transfer of Property Act, 1882; and (2) 


whether the registration of the mortgage was invalid’ 


because when registered it was not duly stamped as 
required by the Indian Stamp Act, 1899, section 35. 
The facts and the relevant statutory provisions 


appear from the Judgment of the Judicial Committee.. 


Both Courtsin India held that the registration 


having been effected in good faith was valid under- 


section 87 of the Indian Registration Act, 1908, although 
the instrument was not duly stamped at that time.* 

The District Judge held that though the mortgage 
was a preference of the mortgagees over other credi- 
tors of the mortgagors it was not invalid under section 
53 of the Transfer of Property Act; he decreed the 
suit, Upon appeal to the High Court the learned 
Judges (Heald and Mya Bu, JJ.) were of the contrary 
opinion : accordingly they varied the decree.toa simple 
money decree. Be sae aa 


1929, June 27, 28. De Druyther, K.C., and Pennell 


for the appellants. The mortgage was not invalid 
under section 53 of the. Transfer of Property Act even 
if its intention and effect were to preferthe mortgagees 


over other creditors: Musahar Sahu v. Hakim Lal 
ae “(Reported at (1927) 5 Ran. 666.—Ed.] 
40 
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anes (1) Both Courts in India held, following Sarada 
eng Nath Bhattachirya v. Gobinda:‘Chandra Das (2), that 
ree the registration was valid under section 87 of the Regis- 


CHETTYAR tration Act. 
Firm, 


Dunne, K.C., and E.B. Raikes for the respondents, 
Upon the facts the High Court was justified in holding 
that the mortgage was not merely a preference of one 
creditor, but a scheme for the purpose of defeating 
the other creditors and void under section 53. But 
in any case the morlgage was not validly. .registered, 
and consequently could not be received in evidence, 
Section 35 of the Stamp Act, 1899, imperatively for- 
bids the registration of an instrument which is not 
duly stamped. The registering oflicer therefore had 
no jurisdiction to register it, and section 87 of the 
Registration Act cannot be invoked: Mujibunnissa v. 
Abdul Rahim (3), Jambu Parshad v. Muhammad 
Aftab Ali Khan (4), Ma Shwe Mya v. Maung Ho 
Hunaung (5). The decision in Saradu Nath’s case (2) 
waserroneous. Thestamp used was not merely astamp 
“of improper description’’ within the meaning of 
section 38 of the Stamp Act : Reference under secticn 
57 of Act II of 1899 (6). The Stamp Act has been 
amended twice since that decision withoutany alteration” 
in its provisions. 


De Gruyther, K.C., inreply. The amount of the 
stamp was sufficient, the only defect being that the 
revenue stamp used had been surcharged for use for 
the payment of court-fees. That being so the instru. 
ment was duly stamped within the meaning of section 





(1) (1915) LLL.R. 43 Cal. 521; (4) (1914) I.L.R. 37 All. 49 
_L.R. 43 LA. 104. L.R. 42 [:A. 22. 
a (2) (1919) 23 Cal. W.N, 534, (5) (1922) 1.L.R. 50 Cal. 166 ; 
(3) (1900) LL.R. 23 All. 233 ; “LR. 49 1.4. 95. 


L.R. 28 LA.15. (6) (1901) LL.R. 23 All, 213. 
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35 of the Stamp Act, since that Act recognizes only 
two descriptions of stamps, namely adhesive stamps 
and impressed stamp: Annapurnabai v. Lakshman 
Bhikaji Vakhakar (1). But in any case the require- 
ment of section 35 of the Stamp Act is a matter of 
procedure, and section 87 of the Registration Act pre- 
vents an error made in good faith from vitiating 
the registration. The considerations in Sah Mukkun 
Lall Panday v. Sah Koondun Lall (2) affirmed 
in Muhammad Ewaz v. Birj Lal (3) apply:The 
decisions of the Board relied on by the appellants 
all related to presentation by an authorized person, 
and different considerations apply to cases of that 
kind. 

July 25. The judgment of their Lordships was 
delivered by— 


Lorp Arxin.-—This is en appeal from a decree of 
the High Court of Judicature at Rangoon. The 
plaintiffs are the mortgagees under a mortgage dated 
March 13th, 1924, by which Maung Po Saung and _ his 
wife Ma Twe mortgaged to the plaintiffs for Rs. 20,000 
four oil wells in the Yenangyaung oil-field. The..con- 
sideration for the mortgage is alleged to be a sum of 
Rs. 13,764, the balance of principal and interest on 
three promissory notes dated June 25th, 1921, November 
25th, 1921, and May 30th, 1923, for the sums of 
Rs, 7,700, Rs. 1,700 and Rs- 2,600 respectively, and 
made by the mortgagors in favour of the first-named 
mortgagee and her husband. The second-named 
mortgagee is Ma Pwa May’s son. His wife is the 
niece of Maung Po Saung, one of the mortgagors. 
The further consideration, making up the total sum 
of Rs, 20,000, is alleged to be a present advance of 


(1) (1894) 1.L.R 19 Bom. 145. (2) (1875) L.R, 2 1.A. 210, 216. 
(3) (1877) LL.R. 1 All, 465 ; LR. LA. 166, 176,, 
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Rs. 6,236 in cash.,,.The mortgage was registered on 
March 14th, 1924. There is no doubt that at the 
date of this mortgage the mortgagors were heavily 
indebted. One of their creditors was the respondent 
firm, who on March 20th, 1924, instituted a suit against 
them to recover Rs, 13,295, principal and interest, 
due on two promissory notes dated March 27th, 1923, 
On May 13th, 1924, the respondents obtained an order 
before decree for the attachment of the mortgagors’ 
property, including-the four: wells, the subject of the 
mortgage in question. On June 10th the appellants, 
the mortgagees, having demanded payment without 
success, brought the present suit against the mort- 
gagors to enforce the mortgage, The respondent firm 
applied to be added as a party to the suit as a neces- 
sary party under’O.X XXIV, rule 1, and on September 
6th, 1924, the District Judge made the order. A ques- 
tion was raised in the Courts below, but not before their | 
Lordships, as to whether this order was correct. Their 
Lordships must not be taken as expressing an opinion 
upon this matter, The respondents thus added as 
defendants put in a written statement by which they 
alleged that the mortgage deed was executed without 
consideration and for the purpose of defrauding the 


‘respondents. They also pleaded that the document 


was improperly stamped, and that in consequence the 
registration was invalid and the document was also 
inadmissible in evidence. The issues fixed by the 
District Judge on the first plea :— 
1. Was the mortgage deed execuied by the 
mortgagors and for valuable consideration ? 

2. Was the mortgage deed executed in collusion 

with the plaintiffs for the purpose of 

defrauding the third defendant? _ 

The claim that the deed was void was based on 
section 53 of the Transfer of Property Act, 1882, 
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which provides that any transfer of immovable property 
made with intent to defeat and delay the creditors of 
the transferor is voidable at the option of any person 
so defeated or delayed. The learned District Judge, 
after hearing evidence, found that the deed was duly 
executed by the mortgagors, and the consideration 
was truly stated in the deed, i.e., that the promissory 
notes referred to were genuine notes cn which the 
mortgagors were indebted to the mortgagees in the 
‘sums mentioned, and..that. the,,.cash advance was in 
fact made. There appears to be no finding to the 
contrary by the High Court, who nevertheless came 
to the conclusion that the mortgage was made with 
intent:to defeat and delay the creditors. This finding 
appears to their Lordships to be inconsistent with what 
must be taken to be the fact that the mortgagees 
were actual creditors of the mortgagors. A debtor is 
entitled to prefer a creditor, unless the transaction 
can be challenged in bankruptcy, and sucha preference 
cannot in itself be impeached as falling within section 
53 :— : 

‘The transfer which defeats or delays creditors is ‘not an 
instrument which prefers one creditor to another, but an instru- 
ment which removes property fromthe creditors to the benefit of 
the debtor. The debtor must not retain a benefit for himself. He 
may pay one creditor and leave another unpaid (Middleton v. 
Pollock (1). So soon as it found that the transfer here impeached 
was made for adequate corsideration in satisfaction of genuine 
debts, and without reservation of any benefit to the debtor, it 
follows that no ground for impeaching it lies in the fact that the 
plaintiff, who also was a creditor, was a loser by payment 
being made to the preferred creditor, there being:in the case 
no question of banktuptcy . . . . . The concurrent 
finding that the ‘consideration for the deed was real 
reduces the case to one in which the debtor has preferred 
one creditor to the detriment of another ; but this in itself is 
no ground for impeaching it under ‘the section, even ifthe 
— ()9876) 20H. Di104,108 =” 
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debtor ‘was intending ta defeat an anticipated execution by 
the plaintiff.” 


Their Lordships find it unnecessary to add any- 
thing to the above authoritative exposition of the law 
of Lord Wrenbury in giving the decision of the 
Board in Musalar Sabu v. Hakim Lal (1. The 
plea of the respondents, therefore, on the merits 
failed. 

It is necessary, however, to determine the issues 
raised by the objection to the stamp and the conse- 
quent objection to the reégistration:’’*The point is 
highly technical and is as follows:—The mortgage 
was executed on a sheet which bore, not an 
ordinary revenue stamp, but a Court-fee stamp. The 
stamp appears to be the ordinary impressed revenue 
stamp, but surcharged with the words “ Court Fee” 
stamped over it. The amount of the stamp in this 
case is sufficient to satisfy the revenue requirements, 
but the respondents contend that the document is 
not “duly stamped” within the meaning of the 
Stamp Act, 1899. By section 35 of that Act, ‘“‘No 
instrument chargeable with duty shall be admitted in 
evidence for any purpose by any person having 
authority to receive evidence or-shall-bexacted upon, 


‘registered or authenticated by any such person or 


by any public officer unless such instrument is 
duly stamped.” Hence, say the respondents, the 
document {a) could not be admitted in evidence ; 
(b) could not have been validly registered, therefore 
was unregistered , therefore under section 49 of the 
Registration Act of 1908 could not affect the im- 
movable property comprised therein. This contention 
has been rejected by both Courts below, and their 
Lordships agree with their decision. What happened 
in the suit was that, before the respondents filed their 
1) (1915) 43 1.A.at p. 167. 
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written statement calling attention to the stamp ob- 
jection, the plaintiffs applied to the Court for return 
of the mortgage deed in order that they might apply 
to the Collector for rectification of the error. The 
District Judge found himself bound by section 33 
of the Stamp Act to impound the document, and 
eventually by direction of the High Court it was 
forwarded to the Collector under section 38 (2) of the 
Act, who, on payment of a further duty of Rs, 100 
and a penalty of Rs. 5, certitied it*to~be -duly 
stamped. It was then received in evidence in the 
District Court. It follows that, in accordance with 
section 36 of the Act, its admission could not be 
called in question at any stage of the suit on a 
stamp objection. The question of admissibility is 
thus disposed of. : 

The attention of their Lordships was called to 
the provisions of section 37, which enables the 
Governor-General in Council to make rules providing 
that where an instrument bears stamps of suffi- 
cient amount, but of improper description, “it may 
on payment of the duty with which the same is 


chargeable be certified to be duly stamped;>and«any~ 


instrument so certified shall then be deemed to have 
been duly stamped as from the date of its 
execution.” Their Lordships entertain no doubt that 
-in pursuance of this section and the rules made 
thereunder {Rule 16 of the Rules of February 17th, 
1899), the Collector would have been entitled in this 
case to exercise the powers given by the section. 
The contention to the contrary is that the section 
has no reference to any stamp except a revenue 
stamp pure and simple, and that a revenue stamp 
surcharged “ Court Fee’’ is not within the meaning of 
the section a stamp of improper description. This 
appears to-their Lordships to be putting too narrow 
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_ a construction., upon a remedial section, and their 


Lordships would not be prepared to assent to the 
opinion of the High Court of Allahabad in Reference 
under s. 57 of Act II of 1899 (1), so far as it concerns 


‘Court Fees stamps in their present form. It is 


plain, however, that the Collector was not asked 
to exercise his powers under section 37, but under 
section 38 (2) and section 40 (b). These sections 
do not contain the provision in section 37 that the 
document when.,certified shall be deemed to have 
been duly stamped as from date of execution. It is 
necessary, therefore, to consider the objection to the 
registration on the ground that, when registered, the 
document was. not duly stamped. The plaintiffs 
meet this objection by relying upon the terms of 
section 87 of “the Registration Act, which provides 
that “Nothing done in good faith pursuant to this 
‘Act, or any Act hereby repealed, by any registering 
officer, shall be deemed invalid merely by reason of 
any defect in his appointment or procedure.” In 
seeking to apply this section it is important to dis- 
tinguish between defects in the procedure of the 
registrar and Jack of jurisdiction, _Where the regis- 
trar has no jurisdiction to register, as. where a 
person not entitled to do so presents for registration, 
or where there is lack of territorial jurisdicticn, or 
where the presentation is out of time, the section is 
inoperative. See Mujibunnissa v, Abdul Rahim (2). 
On the other. -hand, if the registrar. having juris- 
diction has made a mistake in the exercise of it, the 
section takes effect. Their Lordships have no doubt 
that the mistake is) an error in procedure. The 
prohibition against registration is included in section 
35, amongst similar prohibitions as to admitting in 





(1) (1901) ILL R, 23 All. 213. 
(2) (1909) LLP. 23 All. 233; LR, 28 LA,.15, 
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evidence and..authenticating, which can only be 
regarded as procedure: The duty of the registering 
officer is to scrutinise the stamp and pass an opinion 
on its adequacy, as he purports to do in this very 
document. It would be remakable that, if he made 
a mistake of possibly a few annas on the amount 
of stamp required, and admitted a document to regis- 
tration, it would be treated as having no effect 
years afterwards. Their Lordships are fortified in 
this view by former »decistons of this Board. In 
Sah Maukhun Lall Panday v. Sah Koondun Lall (1), 
the registrar had registered a deed of sale in the 
absence of the vendors contrary to the provisions of 
section 36 of the Act. The Board held that, having 
‘once been presented for registration, it was still in 
time for regular registration, though the first regis- 
tration may have been invalid. There appears to 
‘have been an admission by the parties that the first 
registration was not valid. But the Board indicated 
‘an opinion that the first registration was validated 
‘by the provisions of section 88 of the Act (now 
section 87). Sir Barnes Peacock, in delivering the 
opinion of the Board, said (2) :— 

In considering the «ffect to be given to secticn 49, that 
_section must be read in conjunction with section 88, and with 
the words of the heading of part 10. ‘Of the Effects of 
Registration and Nor-Registration,’’ Now, considering that 
the registration of all conveyances of immovable property 
of the value of Rs. 100 or upward is by the Act rendered 
compulsory, and that proper legal advice is not generally 
accessible to persons taking conveyances of land of small 
value, it is scarcely reasonable to suppose that it was the 
intention of the Legislature that every registration of a deed 
should be null and void ty reascn of a non-compliance 
with the provisions of sections 19, 21, or 36, or other 
similar. provisions. It is rather to be inferred that. the 
_ Legislature intended that such errcrs or defects should be 


(1) (1875) L.R. 2 1.A. 210. ' (2) Ibid at p. 216. 
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classed under the g:neral words “ defect in procedure ” in 
section 88 of the Act;°so that innocent and ignorant perscns. 
should not be deprived of their property through any 
error or inaclvertance of a public officer, on whom they 
would naturally place reliance. If the registering officer 
refuses to register the mistake may be rectified upon appeal, 
under section 83, or upon petition under section 84, as the 
case may be; but if he registers where he ought not to 
register, innocent persons may be misled and may not dis- 
cover until it is too late to rectify it, the error by which, 
if the registration is in consequence of it to be treated as 
a nullity, they may be ceprived“of their just rights. 

The opinion there expressed was adopted by the 
Board in Mohammed Ewaz v. Birj Lalli (1), where 
two of the persons executing the deed admitted 
execution by themselves, but denied execution by 
the third party. The principle has been applied to 
registration of an insufficiently stamped deed by the 
High Court of Caicutta in Sarada Nath Bhattacharya 
y. Gobind Chindra Das (1) a decision of which 
their Lordships approve. On this part of the case 
both the Courts below decided in favour of the 
plaintiffs, relying upon the decision of the High 
Court of Calcutta above cited. 

Their Lordships are therefore of ‘opinion that the 
plaintiffs were entitled to succeed inthe suit. The 
appeal should be allowed. The decree of the High 
Court should be set aside, and the decree of the 
District. Judge restored. Their Lordships will 
humbly advise His Majesty accordingly. The 
respondents must pay the costs of the appellants 
here and in the High Court. 


Solicitor for appellants : J. E. Lambert. 
Solicitors for respondents : Bramall & Bramall. 


(1) (1817) LL.R, 1 All. 465, 475; LR, 4 LA. 166, 176. 
(2) (1919) 23 C.W.N, 534, 2 a ae 
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INCOME-TAX REFERENCE. 


Before Sir Benjamin Heald, Kt., Officiating Chief Justice, Mr. Justice Chari, 
and Mr. Justice Brown. 


COMMISSIONER OF INCOME-TAX 
v. 
E.M. CHETTYAR FIRM.* 


Income.tax Act (XI of 1922), s. 31 (3) (a) and proviso, ss. 63, €6—Oecestions of 
law only referably to Court—Co1clus.ons on facts and inferences from 
facts, not ques.ions of law—Concluston that*uccounts are incomplete on 
account of non-treduclion of books a finding of fact—Assessee cannot claim 
production of evidence before Commissioner, withheld earlicr—Power of 
Assistant Commissioner to enhance assessment on af peal—Bec sis cfen- 
hareced assessmen, and reasons ttu be given— Notice for enhancement need 
net give materials or figure. 

Under s, 6 of the Income-tax Act only questions of law can be 
referred tothe High Cort. If there was any evidence upon which it waS 
reasonably possible for the Commissioner to come to the conclussion at which 
he arrived, the High Court cannot question it. 

Ammeican Thread Co. v. Joyce, 6 Tax Cases 1—referred to. 

An inference of fact drawn from other facts admitted or proved is itself a 
finding of fact. 


Queen v. Special Commissioners of Income-tax, 3 Tax Cases 289—referred to, 


So where the Assistant Commissioner, from the fact of non-production of 
certain books which the assessee was called upon to produce, coupled 
with other facts, came to the conclusion that the books of account produced 
were not the full and complete accounts of ie faanetets ae High Court 
would not question the conclusion. 

Where an assessee has withheld accounts before the Assistant Com- 
missioner, he cannot as of right produce them before the Commissioner 
on appeal. 

Where an assessee appeals against an assessement to the Assistant Com- 
missioner the latter has power under s. 31 (3) (a) to enhance the assessment 
after giving an opportunity to the assessee to show cause against the enliance- 
ment. Ifthe assessee has not submitted full accounts the Assistant Commis- 
sioner can make an estimate of the income to the bést of his judgment. Ip 
doing so he does not act under s. 23 (4) of the Act. Butin so assessing he 

_must give the reasons and the lasis of his assessment for the purpose of 
enatling the Commissioner as an appellate tribunal to consider whether the 
enhancement was justified. 

The Assistant Commissioner in issuing notice to the assessee under the 
proviso to s. 31 for enhancement is not bound to state the particular 
figure of the proposed enhancement or to disclose the arene on whish 
the enhancement would be made. 


* Civil Reference No. 4 of 1929. 
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Gaunt (Officiating Government Advocate) for the 
Crown. 


Darwood and Foucar for the assessee. 


Heap, Orrc. C.J., CHart and Brown, JJ.— 
This is a reference by the Commissioner of 


Income-tax of Burma. The facts of the case are fully 
and clearly set outin the reference and it is unnecessary 
to give them in detail. Briefly stated they are that the 
E.M. Chettyar firm, which was carrying on business in 
Moulmein, was assessed for the year 1925-26 by the 
Income-tax Officer on an income of Rs. 1,00,386 of 
which Rs. 78,413 was income from the Moul mein busi- 
ness. The assessee had returned a loss of Rs. 7,508. 
The Chettyar firm appealed against the assess 
ment under section 30 of the Act ; and the Assistant 
Commissioner, during the hearing of the appeal, became 
suspicious of the accounts. He thereupon directed the 
Income-tax Officer to make a further enquiry. The 
result of the enquiry was submitted to him and for 
the purpose of testing the accounts on which the 
assessment. was based he issued a notice to the 
Chettyar firm to produce four sets of accounts, Of 
these accounts, one set was produced before him ; 
one set was said to have been lost at the Rangoon 
wharf when it was being brought over from Madras, 
and the two other sets were alleged to be the accounts 
of R.M.P.R. which is said to be a separate business 
carved out of the E.M. firm by an arrangement with 
the widow of. a deceased partner and to have been 


created for the purpose of being allotted to the share 


of ason whom, it was intended, ‘the: widow sane 
adopt.to her deceased husband. 
At a later hearing the Assistant Commissioner was 


told that the agent of E.M. firm hoped to recover the 


accounts lost at the wharf and-he also agreed to. 
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produce the R.M.P.R. accounts which were kept at 
Puduvayal and not in Burma. Later the Assistant 
Commissioner sent to the advocates of the Chettyar 
firm a note wherein he asked them to explain certain 
points, The explanation was either not forthcoming 
or was not satisfactory to the Assistant Commissioner, 
who on the 3rd of January 1928 issued a notice to the 
Chettyar firm to show cause why the assessment should 
not be enhanced. This he was bound to do under the 
proviso to section. 31,of the Act. He later enhanced 
the assessment under the head of Burma business from 
Rs. 78,413 to two lakhs of rupees. In his appellate 
judgment the Assistant Commissioner stated that to 
the best of his information and belief the net taxable 
income of the E.M. concern at Moulmeim was not less 


than two lakhs. The. Chettyar firm then.took.up the. 


matter in appeal to the Commissioner of Income-taxs 
who dismissed the appeal. The Commissioner was 
then asked to refer to this Court the following ques- 
tions said to arise out of the case :— 

1. Whether there was evidence on which the 
Assistant Commissioner and the Commis- 
sioner could find that the books of account 
on which the assessment of the Income- 
tax Officer was based were not the full 
and complete accounts of the petitioners’ 
business for the year. 

2. Whether in these assessment proceedings the 

. Income-tax authorities were entitled to 


insist on the production in Burma 


of the petitioners’ accounts which were 
maintained in Puduvayal. 

3. Whether the Commissioner erred in law 
in refusing to admit the R.M.P.R. 
accounts. at. the hearing of the appéal 
‘before him. 
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4. Whether the enhancement of the petitioners’ 
income under the head “ Burma busi- 
ness’’ made by the Assistant Commis- 
sioner was such an enhancement as is 
contemplated by section 31 of the 
Income-tax Act, 1922, and in acceérdance 
with the provisions of that section. 

5. Whether even assuming that the petitioners 
wilfully failed to produce the accounts, 
the Assistant Commissioner acted illegally. 
enhancing the assessment in respect of 
their Burma business to two lakhs of 
rupees without disclosing to them the 
materials he had before him in support 
cf such assessment, so as to give them 
an opportunity to rebut or disprove such, 
materials. 

The second question has not been pressed before us 
in view of our judgment in another case in which a 
similar point arose, where we decided that it was com- 
petent for the Commissioner to call for the production 
of books which were maintained outside British 
India. 

We shall now'consider the other questions seriatim. 

Question I seems to be a question of fact dis- 

guised as a question of law. It has been repeatedly 
held that under section 66 of the Income-tax Act 
only questions of law can be referred to the Court. 
We have no jurisdiction to consider any question of 
fact and the finding of the Assistant Commissioner or 
the Commissioner on questions of factis final. It has, 


- however, been held that the question whether there 


was any evidence on which an Assistant Commissioner 
or the Commissioner could come to a finding of fact 
is a question of law. It there was any evidence upon 


which it was reasonably possible for the Commissioner 
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conclusions that the books of account on which the 
assessment was based were not.the. full and complete 
accounts of the petitioner’s business for the year of 
assessment. This isa finding of fact and there was 
ample evidence from which the Assistant Commissioner 
could draw the inference that the books produced 
were not the full and complete accounts of the business. 
Whether on the evidence we would come to the same 
conclusion or not is a question which does not arise. 

It has been urged before us that as there was a 
partition among the members of the-*E:Mfamily there 
was justification or at all events excuse for the E.M- 
firm not producing the R.M.P.R. accounts, but the 
question whether this alleged partition took place 
and whether it afforded any excuse for the non- 
production of the books before the Assistant Commis- 
sioner are questions of fact. They are pieces “of the 
evidence on a consideration of the whole of which 
the Assistant Commissioner arrived at his finding of 
fact. We therefore answer Question 1 in the affirm- 
ative and hold that there was evidence on which the 
Assistant Commissioner could come to the conclusion 
at which he arrived. 

Question 3,—After the Assistant. Conyrksioner had . 
enhanced the assessment, and when the matter was 
taken up in appeal to the Commissioner, the Chettyar 
firm offered to produce the R.M.P.R. accounts. 
These ought to have been produced before the 


‘Assistant Commissioner and it was entirely in the discre- 


tion of the Commissioner whether or-not .he would 
admit further evidence at that stage. The Commis- 


sioner rightly remarks that an appellant in income-tax 


proceedings has no higher right, in adducing fresh 
evidence in appeal than he would have in a civil case 
under Order 41, rule 27 of the Civil Procedure Code. 
The Chettyar firm had had ample opportunity of - 
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producing the R.M,P.R. accounts before. the. Assistant 
Commissioner and therefore we answer this question 
in the negative and hold that the Commissioner did 
not errin lawin refusing to admit those accounts at 
the hearing of the appeal. 

As regards Questiou 4 it was suggested before us 
that the Assistant Commissioner had arrogated to 
himself the power of assessing to the best of his 
judgment which is given only to the Income-tax 
officer under section 23 (4) of the Act.-..From-the 
reference submitted by the Commissioner the argu- 
ment on this question before him seems to have been 
that section 31 does not give the Assistant Comis- 
sioner power to ignore the materials accepted and 
acted upon by the Income-tax Officer and to make 
a summary assessment and that it does not’ give the 
Assistant Commissioner power to aSsess on income 
which according to him was not included in and 
not covered by the assessment appealed against. 

As regards the second of the two arguments above 
stated we are in agreement with the Commissioner; 
if the argument were sound, it would mean that 


the Assistant Commissioner could not enhance...the. 


assessment,inany case. The Assistant Commissioner 
did not in fact assess any new source of income or 
the income of a new business. He merely enhanced 
the income of the Moulmein business to two lakhs 
of rupees. 

As regards the first part of the argument, it is 
true that where the Assistant Commissioner is satis- 
fied that the account books produced before him 
are not the complete accounts and the assessee does 
not produce his accounts to’ enable the Assistant 
Commissioner to arrive at a correct estimate of the 
income, the only course to the Assistant Com- 
missioner is to make an estimate of the income to the 
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best of his judgment, but this does not mean that 
the Assistant Commissioner acts under section 23 (4) 
ofthe Act. But ina case like the present he is entitled 
to make an assessment to the best of his judgment. 
He must of course give the reasons and the basis of 


his assessment for the purpose of enabling the 


Commissioner to see whether the estimate was made 
according to the best of the Assistant Commissioner’s 
judgment or was wholly arbitrary. In his appellate 
order the Assistant Commissioner says, ‘‘ To the best of 
my informationand:belief the net taxable income of the 
appellant-concern’s business at Moulmein during the 
accounting year was not less than two lakhs of rupees. 
It is highly improbable that, any assessee and least of 
all an astute Chettyar money-lender, would go to the 
length of maintaining a double set of accounts 
and concealing part of his income unless the stakes 
were worth the hazard. Under section 31 (3) (a), 
therefore I enhance the assessment under the head 
“Burma business” from Rs. 78,413 to Rs. 2,600,000. ” 
It will thus be seen that though the Assistant Com- 
missioner states that the assessment is to the best of his 
information and belief, he does not mention the facts 
and figures on.which his assessment was based. In 
matters of assessment where such wide powers are 
vested in the Income-tax officials, it is highly desir- 
able that they should avoid even a semblance of 
arbitrary action. Our answer to Question 4 therefore, 
is that if the enhancement of the Assistant Commis- 
sioner is based on materials from which he could 


_ reasonably conclude, though only as a rough estimate, 


that two lakhs of rupees was the income of the 
Moulmein business then the enhancement was legal ; 
if, on the other hand, the enhancement was wholly 
arbitrary and based upon no materials, it was illegal. 
In view of this answer the proper course for the 
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Commissioner to adopt will be to cali upon the 1929 
Assistant Commissioner to give the grounds on which —Coxaus- 
SIONER OF 
he based his assessment and the Commissioner as an INCOME-TAX 
appellate tribunal can then consider whether the iy 
enhancement was justified on these materials. If Cane vat 
in his opinion there were materials on which the —— 
: : Sa : HEALD, 
Assistant Commissioner could arrive at the enhanced oprre.cj., 


figure there is an end of the matter, since there isno §féww it. 
further appeal and we cannot enter into questions of 

fact, namely, as to the. sufficiency of those materials 

for the conclusion arrived at. 

Question 5.—On this question the argument before 
us took an apparent different turn from that before 
the Commissioner. It was argued, first, that the 
Assistant Commissioner was bound in law to disclose 
the materials on which he came to the conclusion that 
two lakhs of rupees was the income of the Burma 
business in order to enable the Cheityar frm to meet 
the case. The proviso to section 31 contemplates 
merely a notice by the Assistant Commissioner 
that he proposes to enhance the income. It is not 
necessary under that proviso to give notice that the 
Assistant Commissioner proposes to enhance the assess- 
ment to any particular figure or to disclose the 
materials on which the enhancement is about to be 
made. As we have stated in the answer to the last 
question, it is desirable that the Assistant Commis- 
sioner, in his order enhancing the assessment, should 
mention the basis of the enhanced assessment but this 
is merely for the purpose of satisfying the appellate 
tribunal that the assessment was not arbitrary. It was 
open to the Chettyar firm when notice was issued 
under the proviso to section 31 to show cause 
against the enhancement and to convince the Assis- 
tant Commissioner that if he did enhance the income'it 
should net be above a certain figure. Our answer 
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to Question 5 is. therefore that the Assistant Com- 
missioner did not act illegally in enhancing the 
assessment without previously disclosing the materials 


-on which he based the enhanced assessment. 


Each party will bear his own costs in respect of 
this reference. 


INCOME-TAX REFERENCE. 


Before Sir Benjamin Heald, Kt., Offiziat ing Chief Justice, Mr. Justice Chart, 
and Mr. Justice Ormiston. 


C.T.V.S. CHETTYAR FIRM 
v. 
THE COMMISSIONER OF INCOME-TAX* 


Income-tax Act (XI of 1922), ss. 13, 63, 66—Assessment made under proviso to 

s. 13—Assess’s right fo show income included in assessment of subsequent 
year already included in previous assessment—Such question a question of 
law for the High Court. 

Where the computation of income, profits and gains for a particular year | 
has been made under the proviso to s. 13 of the Income-tax Act ‘‘ upon such 
basis and in such manner as the Income-tax Officer may determine” the 
a3sessee is entitled to show that income, profits or gains included in the 
assessment for a subsequent year were included in that compataticn, and that 
it isa question of fact, to be decided on‘theevidence in the particular case, 
whether he succeeds in showing that they were so included. 

Where the Commissioner is of opinion, not basing his opinion on any 
facts that it is impossible to show that income subsequently assessed was 
included in the Computation on which an earlier assessment was based cr 
where he. holds that where an assessment has been based on a computation 
under the proviso to s. 13 of the Act, an assessee is not entitled to show thit 
income included ina subsequent assessment was included in the computation 
then both are questions of law which the High Court must decide. 


- Venketram for the applicant. 


Gaunt (Officiating Government Advocate) for the 


- Crown. : 





“* Civil tMiscellaneous Application No. 129 of 1928 and Civil Reference 
No. 9 of 1929, pis : 
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A Bench of the High Court composed of Heald 
and Otter, JJ.. made the following order requiring the 
Commissioner of Income-tax to state a case under 
section 66 (3) of the Income-tax Act. The facts of the 
case appear in the order. 


1929, Marci 25. Heap, J.—Applicants, who are the 
C.T.V.S. Chettyar firm, were assessed for income-tax on 
an estimated income of Rs. 19,030 for the year 1924-25 
and on an estimated income of Rs. 37,188 for 1925-26. 
For the year 1926-27 they submitted a return show" 
ing a loss of over Rs.45,000. They said that theactua] 
income from their business for the two years 1924-25 
and 1925-26 was Rs. 10,250 and that in view of the 
fact that for those two years they had paid on an 
estimated income of Rs. 56,138 they had already 
paid on an excess of more than Rs. 45,000 over their 
actual income. They produced certain accounts and 
a statement which showed their actual income for 
1925-26 as Rs. 1,795 and another statement which 
showed their loss as Rs. 3,877-10-0. The Income-tax 
Officer rejected these statements on the doubtful 
ground that although an assessee can file a revised 
return he cannot file revised statements. On an 
examination of the accounts for the year 1925-26 the 
Income-tax Officer found that applicants’ income for 
that year was Rs. 36,654. That assessment was based 
on a Calculation of interest which-had-actually accrued 
due during that year in the case of transactions with 
other Chettyars, and interest which had been actually 
teceived in that year in the case of transactions with 
customers other than Chettyars. Applicants objected 
that part of the sum which on that method of calcu- 
lation represented the actual interest received from 
non-Chettyar customers during the year 1925-26 had 
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already been-assessed to income-tax in that year and 
in the previous year, because in those years the 
amount entered on account of interest from non- 
Chettyar creditors was based on an estimate and not 
on actuals, and that estimate included interest earned 
but not yet received in the year of assessment. The 
Income-tax Officer rejected this contention and 
assessed applicants on Rs. 36,654 for 1926-27. 
Applicants appealed to the Assistant Commissioner 
of Income-tax;*“who said that it was obvious that so 
much of the interest receipts from non-Chettyars as 
accrued in the previous years must have been taxed 
already in those years, and that to include those 
receipts in the present assessment would be tanta- 
mount to double taxation. He accordingly returned 
the proceedings’ to the Income-tax Officer for enquiry 
and report as to the amount of interest from non- 
Chettyars which ‘accrued in the previous years and 
which was included in the assessment for 1926-27, 
The Income-tax Officer reported that the amount 
of interest from non-Chettyars which accrued in the 
previous year’ but actually received in 1925-26 
was Rs, 34,876.but the Assistant Commissioner said 
that on further consideration he found that the estimates 
made for the two years 1924-25 and 1925-26 were not 
strictly assessments on what is known as the “‘ accrued” 
basis but mere assessments on the best data available, 
and that therefore there was no conclusive proof that 
the sum of Rs. 34,876 had been included in the assess- 
ment for the previous two years. He accordingly 
dismissed the appeal. . 
Applicants then applied to the Commissioner of 
Income-tax to state the case and refer it to this Court 
under the provisions of section €6 (2) of the Income-tax 
Act. The Commissioner refused to state and refer. 
the case and at the same time he passed an order 
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dealing in review with the Assistant Commissioner’s 
orders, 

Applicants now ask us for an order under section 
66 (3) of the Act requiring the Commissioner to state 
and refer the case to this Court. 

The only question which is at present before us is 
whether a question of law arises out of the Assistant 
Commissioner’s order, 

It seems to me clear that a question of law does 
arise, that questton“béing whether in a case where 
an assessment has been made not on actual receipts 
but on estimated receipts during the previous two 
years, and the basis of assessment for the third year 
is changed to a basis on actual receipts, the assessee 
is entitled to show that the actuals which are taken 
as the basis of the assessment for the third year, that 
is in the present case the year 1926-27, include sums 
which were included in the estimates for the earlier 
year or years, on which income-tax was paid for 
those years. It seems clear that if income-tax has in 
an earlier year already been paid on amounts actually 
_ received in the later year income-tax cannot be charged 


on those receipts~in ‘the later year, and it does not 


seem to me to matter whether the income-tax author- 
ities choose to call the assessment for the year or 
years in which the tax was actually paid on those 
amounts an assessment.on the “accrued basis ’’, or 
an estimate, on the best data available. In either 
case the basis of the assessment is admittedly an 
estimate, and the question of law seems to me to be 
whether or not the assessee is entitled to show that 
receipts for the latter year have in fact been included 
in the estimate or estimates for the earlier year Or years. 

‘I would therefore require the Commissioner 4o 
state and refer the case under the provisions of 
section 66 (3) of the Income-tax Act. 
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The costs of the present application should abide 
the orders of this Court on the reference. 


OTTER, J.—This is an application under section 
66, sub-section 3, of the Indian Income-tax Act) 
1922, asking this Court to require the Commissioner 
of Income-fax to state a case upon a question of 
law for reference to this Court. . 

The short history of the matter is that, on the 
29th January 1927,..by an..order of the Incomertax 
Officer, Ma-ubin, the applicant firm was assessed to 
income-tax for the year 1926-27 on the sum of 
Rs. 36,654 in respect of income for that year. The 
assessment for that year was made so far as non” 
Chettyar customers were concerned upon the basis 
of cash receipts-from them during that year. The 
figure arrived at by the Income-tax Officer for such 
receipts was Rs. 79,716. It was objected by the appli- 
cants that included in that sum was an amount of 
about Rs. 39,000 which had already been assessed to 
income-tax in the two preceding years. Inthese years; 
viz., 1924-25 and 1925-26, the assessment was said to 
have been made on what is known as the “accrued 
basis”. For the year 1926°27 ‘the basis of calculation 
was altered, and as J have said, the applicant firm was 
assessed for non-Chettyar receipts upon a cash basis. 
Upon an appeal to the Assistant Commissioner, the 
latter by an “Interim order’’, dated the 23rd March, 
1927, returned the proceedings to the Income-tax 


Officer for enquiry and report “as to the amount cf 


interest from non-Chettyars which accrued in previous 
years and which had been included in the sum of 
Rs. 79,716” and adjourned the appeal. The Income-” 
tax Officer reported the correct figure to be Rs. 34,876: 
On the .27th April 1927, the Assistant Commissioner 
passed final orders dismissing the appeal. In the 
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course of the order he stated that he found that the 
accountant’s description of the previous assessments 
on ‘‘ accrued basis’? was not strictlycorrect. Itshould 
be stated that it is said that an assessment on “accrued 
basis” means an assessment upon amounts due but 
not necessarily paid during the period in question. 
‘The Assistant Commissioner went on to say that after 
a return by the applicants had been filed (for the 
year 1924-25) the firm’s books were called for and, 
after extracting certaimfigures‘from:the books certain 
calculations were made, according to the system then 
in vogue, it was reported that the assessable inceme 
was Rs. 19,630. This figure was accepted by the 
Income-tax Officer and assessment made accordingly. 
According to the Assistant Commissioner this methed 
in reality was an estimate on the best data available. 
For the following year, according to him, after the 
Teturn had heen filed by the applicant firm, certain 
figures were again extracted from the account bocks, 
‘and after making certain calculations according to the 
‘Same system as in the previous year, the accountant 
reported the assessable income «is Rs. 37,188 and 
‘assessment was made accordingly.on this figure. Here 
also, accordingly to the Assistant Commissioner: “It 
‘was an estimate on the best data available.” This 
officer went on to say that “it could not rightly be 
‘called the accrued basis. It follows therefore that 
‘there is no conclusive proof that the amount 
Rs. 34,876 had been taxed in the previous year. He 
therefore was unable to exclude this amouni from the 
assessment for 1926-27, 

On the 26th May 1927 the applicant firm applied 
under section 66 (2) of the Act to. the Commissioner 
of Income-tax praying that certain questions of law 
arising out. of the appellate order of the Assistant 
‘Commissioner should be referred to this Court. On the 
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19th August and 16th September 1927, respectively, 
notices were issued by the Commissioner of Income- 
tax to the assessees under section 33 of the Income- 
tax Act calling upon them (apparently) to make any 
representations they wished to make in respect of a 
proposed revision of their assessment. On the 5th 
of March 1928 the Commissioner modified the orders 
of the Assistant Commissioner dated the 23rd March 
1927 and the 27th April 1927, by passing an order 
rejecting the appeal of the assessees..(dated..the 26th 
February 1927) on the ground “ that the ‘assessment 
for the previous years having been computed on a 
method of averages the sum in question, viz., 
Rs. 39,000 . . . . . . has not been subject to 
double assessment”’. In other words he held that, as 
the method adopted was not “accrued basis” bute basis 
he calls a ‘“‘method of averages”, as a matter of 
fact the Rs. 39,00) was not and could not have been 
doubly assessed. 

He also seems to have thought that the Assistant 
Commissioner would be bound by his conclusion 
contained in the adjournment order of 23rd March 
1927 and he therefore ‘‘ modified ’’ this order and that 
of 27th April 1927. Bas achat 

On the 7th March 1928 the Commissioner of 
Income-tax passed orders upon the application pre- 
ferred by the applicant firm on the 26th May 1927 
and said that none of the questions he was asked to 
refer could be said to arise, and refused. to state.a. 
case for this Court. 

I observe that the applicant firm had objected to 
the revision proceedings initiated by the Commis- 
sioner but these objections were- overruled in an 
order which is not before the Court. . 

The Commissioner deals with these objections at 


length. He also says (as I understand the end of 
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paragraph 6 of his order) that as the figure for 1924-25 
and 1925-26 were taken from assessee’s books which 
were kept on a cash basis (and not on accrued basis) 
no double taxation took place. Later he makes a 
statement that I cannot follow, viz, ‘as regards 
the first objection, I do not think tbat it can be 
contended seriously that the questicn whether or not 
the assessment in the previous years was made on the 
“accrued ”’ basis is a question of fact.”” He may not 
have meant to say this but if of coursé’ this is a 
question of law it should be stated for this Court. 

It seems to me however that the matter should 
be put differently, viz, as a matter of law cannot 
' the assessee be allowed to show not necessarily that 
his assessment was made on one basis or another but 
that in fact from figures he has been doubly assessed. 
In other words is the applicant not to be allowed to 
show (if he can) that the total of the estimated 
income of the firm for 1924-25 and 1925-26 plus the 
actual income for 1926-27 in fact exceeded the total 
actual income for those three years. 

The Commissioner then deals with the objection that 
‘revision proceedings cannot be opened“by‘thé’Corh- 
Missioner in a case where an application is pending 
under section €6 (2) of the Act. He decides 
that such an application is no bar to proceedings 
under section 33. But surely this is a question of 
law? He can only. passed orders subject to the pro- 
visions of the Act (sub-section 2) and it might be 
argued that when the Act provides a remedy for an 
assessee action should not be taken by the Commis- 
sioner until it is decided whether such remedy is 
available or not. It is true that the Proviso to sub- 
section of section 66 may provide an answer. But 
it might also be argued that action by a Commis- 
sioner under section 33 which cannot (apparently) be 
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called in question: by this Court might shut out an 
assessee from his remedy under section 66 (2). 

1 think therefore that the Commissioner must 
state a cise for our decision upon the following 
questions of law :— 

(1) Is the applicant firmientitled#to show that the 
income upon which he was assessed for the three years 
in question exceeded the income actually received in 
those three years? 

(2) Can the, Commissioner during the pendency of 
an application to him under sub-sections 2 and 3 of 
section. 66 of the Income-tax Act take up under 
section 33 of the Act proceedings which are the 
subject of the said application? 


_ The Commisstoner stated the case and the Special 
Bench passed the following judgment :— 


HEALD, OFFs. C.J.—On Civil Miscellaneous 
Application No. 129 of 1928 the Commissioner of 
Income-tax was required to state the case of the 
assessment of the C.T.V.S. Chettyar firm for the 
year 1926-27 and to refer it to this Court. 

His statement of the case shows that for the 
assessment for the year 1924-25 the firm produced 
its account books and that after an examination of 
those books its income was computed at Rs. 19,030 
and that for the following year its income was simi- 
larly computed to be Rs. 37,188, the computation for 
both years being made not according to the income 
shown in the account books but by a determination 
of the total capital of the firm and a calculation of 
the interest which might reasonably be expected to 
be earned by that capital after. deductions in respect 
of borrow capital and expenses. For the year 1926- 


. 27 a different method of ‘assessment was adopted, 
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the assessment being..based..on actual receipts of 
interest in respect of transactions with non-Chettyars, 
that is, as the Commissioner says, with “the vast 
majority of the persons to whom loans are made,” 
and on interest accrued due but not necessarily 
received in respect of transactions with Chettyars. 
On that basis the assessment for the year 1926-27 
was Rs. 36,654. The firm appealed to the Assistant 
Commissioner against this assessment on the ground 
that, so far as transactions with non-Chettyars were 
concerned, it included actual receipts of interest 
amounting to Rs. 39,000 which had accrued due in 
_the previous years and according to the method of 
assessment adopted in those years had been included 
in the assessment for those years. The Assist- 
ant Commissioner accepted that view and sent the 
case to the Income-tax Officer for the report as to 
what part of the receipts included in the assess- 
ment for 1926-27 represented interest which had 
accrued in the previous years. .The Income-tax 
Officer reported this sum to be Rs. 34,876. The 
Assistant Commissioner then changed his mind and 
found that because the assessments for the previous 
years were not based directly on the firm’s accounts, 
this sum of Rs. 34,876 could not be regarded as 
having been included in the assessments for those 
years. He accordingly rejected the claim to have 
that amount excluded from the assessment. The 
firm thereupon applied to the Commissioner to refer 
to this Court certain questions or alleged questions 
of law. Before disposing of the application for a 
reference to this Court, the Commissioner reviewed 
the Assistant Commissioner’s orders and substituted 
for them an order rejecting the appeal to the 
Assistant Commissioner on the ground that, the assess- 
. ment for the: previous years having been computed 
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on a method of averages, the sum which the firm 
claimed to exclude from ‘thevassessment for 1926-27 
had not been subject to double assessment. 
On the footing of his finding that the basis of the 
assessment for the two previous years was not tech- 
nically an .assessment on what is known as the 
“accrued basis’’ but was “a method of averages” 
and of his having set aside those parts of the Assist- 
ant Commissioner's order which were in question, he 
held that none of the questions which he was asked 
to refer arose, 

The firm then applied to this Court under the 
provisions of section 66 (3) of the Act, and a Bench 
of the Court required the Commissioner to state the 
case and refer it under that section. 

Of the two Judges who dealt with the application 
under section 66 (3) one was of opinion that the 
question of law which arose on the facts was whether 
in a case where the assessment for the two previous 
years had been made on a basis not of actual income 
but of income estimated at a certain rate per cent, 
on the capital of the business, and where for the 
third year the basis of assessment is changed to a 
basis of actual income, the assessee is entitled to 
show that the actual income, which is taken as 
the basis of assessment for the third year, includes 
sums which formed part of the estimated income 
for the previous years and which had therefore 
been included in the assessment for those ya on 


_which tax had already been paid. 


The other learned Judge put the same question 
in a more practical form, namely :—. 

“Is the applicant firm entitled to show that 
the income on which he was assessed 
for the three years in question exceeded 
the income actually received-in those 
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three years?” 

He also added a question whether during the 

pendency of an application under section 66 (2) of 

the Act the Commissioner can exercise his power 

of review under section 33, 

As an answer to the latter question I would 
say merely that the proviso to section 66 (2) of 
the Act shows that the Commissioner can execrise 
that power. 

In his order of reference the. Commissioner 
says that “It is for the applicant-frm to show 
that the estimates of its income made by the Income- 
tax Officer in those two assessments (for 1924-25 
and 1925-76) included the disputed amount”. He 
thus admits the right of an assessee to show that there 
has been a double assessment and that right cannot 
be questioned. Ifin fact there has been a double 
assessment it is clear that in law there is no warrant 
for such double assessment and that income on which 
tax has already been paid must be excluded from the 
assessment, But the Commissioner goes on to say 
that if the assessment for a particular year was based 
on an estimate and not on actual figures, then the 
assessee ‘‘cannot show” that income inclitded in 
a subsequent assessment was included in _ the 
assessment based on that estimate. If, as seems 
probable, this statement was intended to be a 
statement of fact and to mean that it is impos- 
sible to show that income subsequently assessed 
was included in the computation on which an earlier 
assessment was based or in the assessment based on 


that computation, then it is a statement based. entirely 


on the Commissioner’s opinion and not on the facts 
of the case. If on the other band it was intended 
to bea statement of.the law, namely that where an 
assessment has been based on a computation under 


655 


1929 
C.T.V.S. 
CHETTYAR 
FIRM 
Os 
THE 
ComMIS- 
SIONER OF 
INCOME-TAX. 
HEALD, 

OrFe. C.J. 


656 INDIAN LAW REPORTS.  [ Vo . VII 


1929 the proviso to section 13 of the Act, an assessee is 


cT.v.s. not entitled toshow that income included in a sub- 

CHETTYAR . : zi 
Firm sequent assessment was included in the computation 
mad and in the assessment based on the computation 

Commis- then it raises a clear question of Jaw which it is for 


SIONER OF ae ye 5 
Incoyg-tax. this Court to decide. 


HEALD, As supporting his statement, whether it is a state- 
Orre. C.J. ties ; 

ment of fact or of law, the Commissioner relies on the 
decision of a Bench of this Court in the case of 
K.T.S.K.A.S. Chettyar (1), but in that case the 
Court was clearly of opinion that the inclusion 
of income in the assessment for one year which 
had in fact been included in the assessment 
on which tax had been paid for a previous year 
would warrant the exclusion of such income 
from the assessivient for the subsequent year, and the 
basis of the decision was that because the assessment 
for the previous year was an assessment made by the 
Income-tax Officer “to the best of his judgment’’ 
under section 23 (4) of the Act, and because it was 
the inclusion of the disputed income in the assess- 
ment for that year which wasalleged to be mistaken,. 
that aileged misiake could not be allowed to be proved 
because no appeal lies against an assessment under 
section 23 (4), so that the applicants, who by their 
own default had precluded themselves from appealing 
against. the inclusion of that income in the assess- 
ment for the previous year, could not in the follow- 
ing year be allowed to claim that the mistake should 
be corrected by exclusion of that income from 
the assessment based on the receipts of the year in 
which it was actually received. Whether that decision 
was right or wrong, and it seems probable that 
asa general statement of the law it was wrong, it is 





(1) Civil Miscellaneous Application No. 19 of 1927. 
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no authority for the proposition that where income 
has been assessed for one year under the proviso to 
section 13 [and not under section 23 (4)] the assessee 
cannot, whether in fact or in law, show that the 
same income has been included in the assessment 
for the following year. 


A case which was in some respects similar to the 
present case was decided by a Special Bench of the 
High Court of Madras in the Commissioner of Income- 
tax v. Mutha Sarvarayudu (1), where the question 
referred was ‘“‘ where computation of the income, pro- 
fits and gains for a particular year is made as directed 
in the proviso to section 13 of the Income-tax 
Act of 1922, are any income, profits or gains which 
accrued during that year but are received subse- 
quently liable to be assessed as income for the year 
during which they are received?’’ The Bench said 
that if the wording of the question was intended to 
propound the question whether, if a man has been 
taxed in respect of bock debts owing to him in one 
year which he has not actually received, he can again 
be taxed on the same sums of money when they are 
actually received in cash in a later year of assess- 
ment, the answer must obviously be “No.” But in 
that particular case the Commissioner had recorded, 
as a finding of fact based on the evidence in the 
case, that the sums which the assessee claimed to 
deduct from his assessment for the subsequent year 
had not been included in the essessment from the 
previous years, and by reason of that finding the 
learned Judges said that the question referred could 
not really arise out of the findings of fact which 
were binding on them, namely that the sum had 


not been taxed at all on the sums in question until 


(1) Reported unofficially in Vol. Ii Reports ‘of Inceme-tax Cases 298. 
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he was sought to be taxed inthe year of assessment 
which was under consideration in that case. 

In the present case there is no finding of fact 
that the sumsin question were not included in the 
assessments for the previous years. On the contrary 
the only finding of fact on this subject is that of the 
Income-tax Officer that Rs. 34,876 had been so included. 
The findings on the footing of which the Assistant 
Commissioner and the Commissioner rejected the 
claim were either, findings .of fact based on no evi- 
dence or findings of law, since they were that the 
assessee could not prove that the sums in question 
were included in the “computation” which was 
made under the provisio to section 13. The Com- 
missioner said that his finding on this point was a 
finding of fact,and he put it into the form ofa finding 
of fact when he said that there had not been a 
double assessment, but the reason which he gave for 
that finding, namely that the assessments for the 
previous years had been computed on a method of 
averages, and that the assessee could not prove that 


‘the disputed income had been included in those 


assessments shows that his answer begged the question 
of law and as a ‘finding “of fact was not based on 
any relevant evidence. 

The facts of the case are that the assessments for 
1924-25 and 1925-26 were based on a computation 
of income, profits and gains under the proviso to 


section 13 of the Act; that that computation was 
_made by reckoning interest ata certain rate per cent. 


on capital ; that that computation included all interest 
earned or “‘accrued”’, whether it had been received 


or not; that for the year 1926-27, so far as interest 
from non-Chettyar customers was concerned, the 


basis of the assessment was changed from a basis 
of computation of accrued interest to a basis of 
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interest actually received-;that-»byreason of that 
change the question arose whether interest actually 
received in the year, on the income of which the 
assessment fcr 1926-27 was based had accrued and 
had therefore been included in the computation and 
assessments for the previous years; and that the 
Income-tax Officer found that a sum of Rs. 54,876, 
which was received in the year on the income of 
which the assessment for 1920-27 was based and was 
therefore included in the assessttent: for 1926-27, 
had in fact accrued and had therefore been taxed in 
the previous years. 

On ihese facts it seems clear that there had been 
a double assessment and that the assessee was 
entitled to relief unless the Commissioner was right in 
holding that because the assessnients for 1934-25 and 
1925-26 were made under the proviso to section 13, 
the assessee could not prove that income included 
in the assessment for 192627 had already been 
included in the assessments for 1924-25 and 1925-26, 

I know of no authority in the Act or elsewhere 
for the view that the fact that the basis of an assess- 
ment was a computation under -section:13 of the Act 
precludes the assessee from showing that particular 
income was included in that assessment, and I sce 
no reason to believe that there is in fact any warrant 
forthe Commissioner’s opinion that it is impossible 
for an assessee to show that such income was included 
in‘such an assessment. 

I would accordingly decide the question, which 
in my opinion is raised by the case, by saying 
that where the computation of income, profits and 
gains fora particular year has been made under the 
proviso to section 13 of the Act “upon such basis 
and in such manner as the Income-tax Officer may 


determine”, the assessee is entitled: to show that 
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income, profits..or gains included in the aSsessment 
for asubsequent year were included in that compu- 
tation, and that it is a question of fact, to be decided 
on the evidence in the particular case, whether he 
succeeds in showing that they were so included. 

I would direct the Commissioner to pay the costs. 
of the firm in this reference and in Civil Miscella- 
neous Application No. 129 of 1928, advocate’s fee in 
each case to be ten gold mohurs. 


CuHaRI, J.—I concur. 
Ormiston, J.—I concur, 


REFERENCE (Workmen’s Compensation). 


Before Sir Benjamin Heald, Kt., Officiating Chief Justice, Mr. Justice Chart 
and Mr. Justice Ormiston, 


IN THE MATTER OF GUDDAI MUTAYALU.* 


ies Lo s Compensation Act (VIII of 1623), ss. 8, 10, 19—Financial Com- 
missioner cannot direct Commissioner under tlie Act to reverse his 
decision— Commissioner's own power to re-open case—Cammiunission’s power 
to cntertain a late claim for compensation after ordering refund to 
employer—Employer'’s right to be party to distribution proceedings— 
Employer's safely in paying through Comsmissioner— Ex gratia. pa yinent,. 
claim for refund or credit of, 


A Commissioner appointed under Workmen’s Compensation Act after 
complying with the provisions of the Act and rales, ordered the return of the 
depcsit to the employer, 4 mill-owner ashe was Satisfied that there was no 
dependant of workman who died from an accident in the mill situate in 
Thaton District. More than six months from the date cfdeath, the widow of 
the deceased residing in India made a claim before the Commissioner, which 
was brought to the knowledge of the mill-owner who made a certain"payment 
to the widow. The Financial Commissioner (Transferred Subjects) directed 
the Commissioner to re-open the proceedings. The Commissioner made a 
reference to the High Court. 

Held, that neither the Financial Commissioner nor any vatiiar officer of 
Government had any power to direct the Commissioner to reverse his decision, 
Under the proviso ins 10(1) of the Act, the Commissioner has power, either of 
his‘own motion or at the suggestion of any authority or person, to entertain a 
late claim after due inquiry and to order the redeposit-of the compensation, It 


* Civil Reference No. 7 of 1929. 
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is open to the employer to be a party to the distribution proceedings and to con- 
test the status of the alleged-dependant. The Act does not forbid compensation 
being paid otherwise than through the Commissioner, but payment throvgh 
the Commis:ioncr protects the enployer against other subsequent claims. If 
“an employer has already voluntarily paid some compenstion to an only 
dependant he can claim a refund of that in paying the full amount through the 
Commissioner. 


Saw Po Chit for the employer. 


ORMISLON, J.—-This is a reference under section 27 
of the Workmen's Compensation Act, 1923 (Act VIII 
of 1923), by a Commissioner for Workmen’s Com- 
pensation appointed under that Act. On the Ist 
February, 1927, an accident occurred in a mill 
belonging to Ah Nyan at Zinmathwe, Thaton District, 
which resulted in the death on the same day of a 
workman employed therein named Guddai Ramannah 
or Yammaya: ‘The accident was reported to the 
Commissioner on the 25th March, 1927, whereupon 
notice was issued to the mill-owner to deposit the 
amount of the compensation specified in section 4 (1)-A 
of the Act. Themill-owner, on the 9th May, 1927, 
pursuant to section 8 (1), deposited the sum of 
Rs, 807-8-6, furnishing at the same time, as provided in 
tule 6 of the Indian Workmen’s Compensation Rules, 


1924, a statement in Form A annexed to those rulés” 


therein describing the workman as Yamaya of Zinma- 
thwe village, which must have been at the time his 
correct address. Rule 7 requires the Commissioner 
to cause to be displayed in a prominent position out- 
side his office an accurate list of the deposits received 
by him under section 8 (1), together with the names 
and addresses of the depositors and of the workmen 
in respect of whose deaths the deposits have been 
made. The Commissioner ordered thisto be done 


and on the 11th May, 1927, it was done, the list 


displayed containing the name of Yamaya of Zinma- 
thwe village. Section 8 (4) directs the Commissioner, 
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on the deposit of any money under sub-section (1) if 
he thinks it necessary, to cause notice to be published 


or to be served on each dependant in such manner 


as he thinks fit, calling upon the dependants to appear 
before him on such date as he may fix for detemin- 
ing the amount of compensation. If he is satisfied, 
after any inquiry which he may deem necessary, that 
no dependant exists, he shall repay the balance of 
the money to the employer by whom it was paid. 
On the 6th June,..1927, no one having appeared to 
claim compensation, the Commissioner directed a 
notice to be published calling upon the dependants 
to appear before him on the 2nd July, 1927, for 
determining the distribution of the compensation. 
The notice was to be published at the mill, at the 
headman’s house, and also ata conspicuous place in 
the village where the mill was situate, by beat of 
gong after reading out the contents of the notice. 
Copies were ordered tobe posted also at the Disirict 
Courtand at the Deputy Commissioner’s Court house. 
The notices were so published, and no one having 
appeared on the day fixed, they were-so published a 
second time. The notices described the workman as 
Yamaya of Zinmathwe village. No one appeared on 
the 24th August, 1927, which was the adjourned date. 
The Commissioner was satisfied that no dependant 
existed, basing his decision in part on section 10 (1) 
of the Act, to which I will presently refer. Apart 


_ from that sub-section, he had ample materials on 


which he could have arrived at his conclusion. He 
was not obliged to serve the notice on any particular 
dependant and he could have had no means of know- 
ing who the dependants were, neither the Act nor the 
rules providing that he should be supplied with a 
listof them, or with any address of the workman 
other than the village where he was working at the 


VoL. VII ] RANGOON SERIES. 


time of the accident. The Commissioner having 
recorded his satisfaction that no dependant existed 
directed the return of the deposit to the mill-owner, 
which was done on the 16th September, 1927. 

On the 28th September, 1927, the Commissioner 
received a claim from Guddai Mutayalu, the widow 
of the workman, residing in the Ganjam District of 
the Madras Presidency, which was supplemented by 
a further claim received on the 1st October, 1927. 
The claims were filed, a copy of the second claim 
having been sent by the claimant to the mill-owner 
for information and favourable disposal. The mill- 
owner made to the widow an ex gratia payment, 
which she acknowledged. 

On the 21st June, 1928, the Officer-in-charge, 
Labour Statistics Bureau, Rangoon, as a result of an 
inspection of the proceedings in the case wrote to the 
Financial Commissioner (Transferred Subjects) criticis- 
ing the action of the Commissioner, and suggesting 
that he should be enlightened as to the correct pro- 
cedure. He receiveda reply dated the Yth August» 
1928, froms the Financial Commissioner, endorsing the 
criticisms of the Officr-in-charge, Labour Statistics 
Bureau, and adding furlher criticisms. The reply 
concluded by requesting that the attention of the 
Commissioner be drawn to the alleged errors in pro- 
cedure and that he be asked take steps to rectify 
them. The claimant, he wrote, should be given an 
opportunity of proving her claim, for which purpose 
it was suggested that the District Magistrate, Ganjam, 
be asked to investigate it. ; 

The correspondence was forwarded to the Com- 
missioner, who after causing the claim to be investi- 
gated as suggested, and satisfying himself that it was 
a true claim, on the 26th March, 1929, required the 
mill-owner to redeposit the amount of compensation. 
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The mill-owner objected on the ground that the 
Commissioner having by his ‘orderhel@’that no claim 
was admissible, because none was made within six 
months of the date of the death, the Financial Com- 
missioner had no power to reverse the order and 
direct the proceedings to be reopéhed. The Commis- 
sioner appears to have been inclined to agree with 
this view, and, in consequence, he made the present 
reference. It should be stated that the Commissioner 
who made the order directing the return of the 
compensation, the Commissioner who reopened the 
proceedings on receipt of the Financial Commissioner’s 
letter, and the Commissioner who made the reference 
were successive holders of the office. 
The questions referred are :-— 

(1) Was the Commissioner correct.in.accepting 
the reversal of the order by the Financial Commissioner 
and reopening the case without reference to the High 
Court ? 

(2) If he was correct, has he the power to 
direct a new deposit of the sum returned to (presum- 
ably “ by” is meant) him? 

Another question is suggested and may be thus 
formulated. Raa 


(3) If the answer to questions (1) and (2) are 
answered in the affirmative, should the ex gratia pay- 
ment of Rs. 300 be deducted from the amount of 
compensation payable to the claimant ? 

The answer to the first question is simple. The 
Act gives the Financial Commissioner no power to 
issue any such order. Section 30 allows appeal to 
the High Court from certain orders, in particular, 
from an order disallowing a claim of a person alleg- 
ing himself to be a dependant. Except, however, as. 


' provided by this section, no appeal lies from his 
- orders, and there is no authority conferred by the 
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Act, or by rules framed thereunder on the Financial 
Commissioner or any other officer of Government to 
direct the Commissioner to reverse any decision at 
which be may have arrived. If and in so far as the 
Financial Commissioner did purport to direct the 
Commissioner to reopen the proceedings, his action 
was ulira vires. It is open of ccurse to anyone to 
make suggestions tothe Commissioner, but if such 
suggestions are made by a superior officer of Gover- 
ment, it is desirable that they be not made in’such 
a form as to be capable of interpretation as orders. 

The second question, in the form in which it is 
put, having regard to the answer to the first question, 
does not exactly arise. It suggests, however, the 
question whether the Commissioner, having, satisfied 
himself in the manner prescribed by the Act and the 
rules made thereunder that there were no dependants 
of the deceased workman, and having in consequence, 
refunded to the employer the compensation deposited 
by bim, has the power to reopen the matter-on the 
application of a workman and to require the redeposit 
of the compensation. I have already stated that, in 


my opinion, the Commissioner had comphed-* with. 


-the provisions of the Act and the rules, and had 
materials before him on which he could be satisfied 
that the workman had no dependants. He was, 
therefore, amply. justified in refunding the deposit to 
the mill-owner- Section 10 (1) enacts in the case of 
the death of a workman resulting from an accident, 
that no proceedings for the recovery of compensation 
shall be maintainable before a Commissioner, unless 
‘the claim for compensation with respect to the 
accident has been instituted within six months from 
the date of the accident but there is a proviso that 
the Commissioner may admit and decide any claim 
to compensation in any case, notwithstanding that 
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the claim has not been instituted within six months 
from the date of the death, if he is satisfied that the 
failure to institute the claim was due to sufficient 
cause. At the date of the order of the 24th August, 
1927, no claim had been instituted before the Com. 
missioner by any dependant, and being satisfied tl.at 
there was no dependant, all that he had to-do was 
to record that fact and, under the provisions of sec- 
tion 8 (4) to order the return of the deposit. Sutse- 
quent to the arder, on the 28th September, 1927, he 
received acclaim from an alleged dependant, which 
was amended by aclaim received three days later. 
It was, under the terms of the proviso, open to him 


_toadmit and decide the claim, if he was satisfied 


that there was sufficient reason for not instituting it 
within six months from the death. Once the claim is 
instituted it lies open to the Commissioner, whether on 
his own motion, or on the suggestion of the Financial 
Commissioner (Transferred Subjects), or of any one 
else, to satisfy himself whether or not the applicant 
had brought herself within the terms of the proviso. 
The Commissioner, however, has never had his atten- 
tion directed to _this aspect of the case, and it is still 
open to him to make the necessary enquiries with a 
view to ascertaining whether there was sufficient cause 
for the delay, and if he is satisfied that there was 


- such cause, toadmit the claim 


If the claim is admitted, he has to decide it. The 
mill-owner has already admitted liability for the con- 
sequence of the accident by depositing the compen- 


sation. It is suggested that the Commissioner, having 


under section 8 (#), directed its refund, is functus 
officio and: that he has no power under the. Act 
to direct its redeposit. I do not consider that there 


_ is any substance in this argument. Section 8 (1) 


"provides that compensation “ payable ” in respect of 
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a workman whose injury has resulted in death shall 
be deposited with the Commissioner. The employer 
may dispute his liability. In that event, under 
section 19 (1) the question of his liability has to be 
decided by the Commissioner. If the Commissioner 
decides against him, there is an obligation on the 
part of the employer to pay the compensation to the 
Commissioner, which may be enforced by the issue Of 
an order under rule 8 of the Workmen’s Compensation 
Rules, on the application of a dependant, but until the 
decision there is no such obligation. I fail to under 
stand why an employer who has admitted liability 
should be in any better position than an employer who 
has not admitted liability. The circumstances that he 
has already made the deposit and that it has been 
returned to him under what must ev-hypothesi be 
considered to bea mistake of fact, seem to me to ke 
immaterial. Iam ofthe opinion that, subject to the 
observance of the provisions of rule 8, the Commissioner 
has power to order the redeposit of the compensation. 
I should point out, although the question does not 
strictly fall within the scope of this reference, that 
under rule 6, the employer is entitled to be a party 
to the distribution proceedings, and that it is open 
to him, if so advised, to contest the status of the 
alleged dependant. 

The last question, in the form in which I think 
it should be stated, is whether the ex-gratia payment 
of Rs. 300 should be deducted from the amount of 
compensation payable to the claimant, I am assum- 
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either admitted or established that the Rs. 300 was 
paid by the employer to the widow and was so paid 
‘as compensation for the accident. If there is any 
dispute on the point it should be enquired into and 
settled by the Commissioner, The Act does not forbid 
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compensation >eing paid otherwise than through the 
Commissioner. The whole scheme of section 8 under 
sub-section (1) whereof compensation “ shall” be paid 
to the Commissioner, seems to be designed for the 
protection of the employer against claims in respect 
of accidents where his liability is admitted or estab- 
lished: If he does so pay the compensation, he is 
protected against the claims of all dependants, whether 
or not they have applied to be parties to the distri- 
bution. If he makes the distribution himself he lays 
himself open to attack by persons who may afterwards 
turn up and claim to be dependants. But if he pays 
the correct amount to the only person who is a 
dependant, it is not, 1 think, cpen to that perscn to 
claim the amount over again, and if he makes to him 
a payment of less than the correct amount, he should, 
I think, be only required to pay the difference. It 
would probably be a protection to the employer in 
the present instance against the claims of other persons 
who may hereafter put forward belated claims if (in 
the event of the widow’s claim to compensation being 
admitted and decided in her favour) the employer 
were to pay the whole of the compensation to the 
Commissioner under section 8 (1). Section 8 (# does 
not oblige the Commissioner to cause notice to be 
published and in the present instance, he might well 
despense with republication. In that event he would. 
refund Rs 300 to the employer and pay the balance 
to the widow. - a 


HEALD, OFrG. C.J.—I concur. 


Cuarli, J.—I concur. 
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INCOME-TAX REFERENCE. 


Before Sir Benjamin Heald. Kt., Officiating Chief Justice, Mr. Justice Chari 
and Mr. Justice Ormiston. 


S-P.K.A.A.M. CHETTYAR FIRM 
0. 
THE COMMISSIONER OF INCOME-TAX.* 


Income-tax Act (XI of 1922), ss. 23(4) 66(3)—Assessment under s, 23 (4)— 
Assessment ‘‘to the best of his judgment ”—High Court’s power to 
decide whether officer acted rightly and légallyaAssessnrentsmust bebased 
on materials and reasons, not to be penal, arbitrary and purely on 
opinion. 


Where the conduct of an assessce justifies the Income-tax authorities to 
make an assessment under s. 23 (4) of the Income-tax Act, it is a question 
of law for the High Court to decide whether the authoritics acted legally ; nd 
rightly in making the assessment. 


In the circumstances the Income-tax Officer has to make. the.assessmeutto 
the best of his judgment. But in doing so heimust act according tothe rules ot 
reason and justice and not according to private opinion, according to law and 
not humour, and the assessment must not be arbitrary, vague and fanciful but 
legal and regular. The Income tax Officer should state in his order the 
materials or reasons on which his judgment is founded, and should not fix 
arbitrarily a penal sum. 


Commissioner of Income-tax v. A,R.A.N. firm, 6 Ran. 21; P.K.N.P.R, firm 
v. Commissioner of Income-tax, C.M. Ap. 10 of 1929—+referred to. 


Leach for the appellant. 


Gaunt (Officiating Government Advocate) for the 
Crown. —— 


A Bench composed of Heald and Mya Bu, JJ., 
called upon the Commissioner of Income-tax to 
make a reference under section 66 (3) of the Income- 
tax Act. The facts of the case appear in the order 
reported below, 


1929, March 18. HEaLp and Mya Bu, JJ.—Appli- 
cants, who are the S.P.K.A.A.M. Chettyar firm, made a 





‘* Civil Miscellaneous Application No. 135 of 1928 and Civil Reference 
No. 10 of 1929. 7 
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return of their.income for 1927-28 for purposes of 
income-tax and produced their books of account before 
the Incomc-tax Officer. That officer discovered that 
certain payments of interest alleged to have been 
made by the M.M. Chettyar firm and the K.S.M. 
Chettyar firm to applicants had not been entered in 
the books which were produced, and after enquiry 
held that applicants had not complied with the 
requirements of secticn 22 (4) of the Income-t:x 
Act. He accordiggly proceeded to make an assess- 
ment under section 23 (4) of the Act, that is an 
assessment to the best of his judgment, and assessed 
applicants on an income of Rs. 3,25,540. No appeal 
lies against such an assessment but applicants were 
entitled to apply for cancellation of the assessment 
under section”™27 of the Act, and did so apply 
The Income-tax Cfaicer refused to cance} the assess- 
ment apd applicants appealed to the Assistant 
Commissioner against his order refusing cancellation. 
The Assistant Commissioner dismissed the appeal. 
Applicants then applied to the Commissioner to 
state the case under secticn ¢3 (2) of the Act, Eut he 
refused. iia 

Applicants now ask us for an crder under section 
66 (3) of the Act, requiring the Commissicner to state 
the case and refer it to this Court, 

The only question which we have to consider at 
present is whether or not a question of law arises 
out of the order of the Assistant Ga cl 
dismissing the appeal. 

In the Full Bench case of A.R.A.N. Chettyar 
firm (1), the learned Chief Justice of this Court 
said :— © 

“ Though the Income-tax authorities have in my judgment 
rightly assessed the firm under section 23 (4) of _the Indian 


(1927) 6 Ran. 21, 
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Income-tax Act, the, question at issue was whether they had 
rightly done so, and the Commissioner was justihed in referring 
that objection to this Court for a ruling. It would not be in the 
interests of justice to put such a construction on the prcvisc to 
section 30 (1) as to prevent this Court from enquiring into the 
case submitted whether the Income-tax authorities had acted 
legally in assessing under s2ction 23 (4),”’ 

Tie question whether the Income-tax authorities 
acted legally in assessing applicantS under section 
23 (4) is the very question which arises in this case, 
and asthe Full Bench found in the case ci:ed that 
that question is a question of law, we are bound to 
direct the Commissioner to state the cause and to 
refer it under the provisions of section 66 (3) of the 
Act. 

The costs of the hearing inthis matter will abidc 
the final orders of this Court on the case. 

On the Commissioner’s reference, the special 
Bench passed the following judgment :— 


Heap, Orrc. C.J.—The S.P.K.A-A.M. Chettyar 
firm of Rangoon was called cn to make a 
return of its income for the year 1926-27 for the 
purposes of its assessment to income-tax for the year 
1927-28. It returned its income at Rs. 28,818-6-6. 
On investigation the Inccme-tex Officer found that 
ceriain items of interest shown in the beoks of the 
M.M. firm of Wakéma and the K.S.M. firm cf 
Kayan as paid to the S.P.K.A.A.M. firm did not 
appear in that. firm’s accounts. and that there had 
been several transacticns between those firms and 
the S.P.K.A.A.M firm which did not appear in the 
latter firm’s accounts. The only explanation — given 
for the absence of these transactions from the books 
of the S.P.K.A.A.M. firm was that the transactions 
were dealings not of the firm but of certain of its 
partners personally. The Income-tax Officer was not 
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satisfied with this explanation because the transacticns 
appeared in the books of the other firms as dealings 
with the S.P.K.A.A.M. firm and because there was 
in those books andin the documents recording the 
transaction nothing to indicate cr suggest that ihe 
transactions were not dealings with that firm. He 
however gave the firm’s agent time to get particulars 
from the partners with whom those dealings were 
alleged to have taken place. and to produce the 
accounts relating to those.dransactions.. The agent 
failed to give any further particulars or to produce 
any further accounts, and as he asserted that the 
firm had no accounts other than those which he had 
produced, the Income-tax Officer came to the con- 
clusion that the accounts which were preduced did 
not contain all the transacticrs cf the firm and that 
a portion of the accounts was being withheld. He 
therefore proceeded to make what purported to be 
an assessment under section 23 (4) of the Act, and 
assessed the firm ona Rangoon income of Rs. 3,25,000. 

No appeal lies against such an assessment but 
the assessee is entitled to apply under section 27 of 
the Act to have the assessment cancelled on the 
ground that he was prevented by sufficient causc 
from making a proper return, and the firm filed an 
application under that section which was dismissed. 

The firm then filed an appeal against the order 
dismissing its applicaticn but that appeal was dis- 
missed, ar 

There is no question that these two orders were 


Tightly made, because the sole question which arose 
on the application and the appeal was whether or 


not the firm was prevented by sufficient cause from 
making a proper return, and it is clear that the firm 
failed to prove that there was any sufficient cause 


for its default. 
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The firm then applied to the Commissioner of 
Income-tax to refer to this Court certain..questions of 
law under section 66 (2) of the Act. The Commis- 
sioner refused, but he was required by a Bench of 
this Court to state and refer the case under section 
66 (3) of the Act. He has accordingly stated and 
referred the case. 

The Income-tax authorities’ findings of fact are 
not open to review by this Court unless there is no 
evidence to support them, and in this case there is 
abundant evidence to support’ ~the.Income-tax 
Officer’s finding that the firm was in default. It 
follows that the Income-tax Officer was entitled to 
make the assessment to the best of his judgment 
under the provisions of section 23 (4) of the Act. 

The only question which arises in the case is as 
to the power of this Court to hold that what purports 
to be an assessment to the best of the Income-tax 
Officer’s judgment was not in fact such an assess- 
ment, and was therefore not a legal assessment. 

‘It was said by a Bench of this Court in the case 
arising out of the P.K.N.P.R. Chettyar firm’s assess- 
ment (1) that ‘‘when section 23 (4) says that the 
Income-tax Officer shall make the assessment to the 
best of his judgment, it means that he must 
make it according to the rules of reason and justice, not 
according to private opinion ; according to law and 
not humour, and that the assessment is to be not 
arbitrary, vague and fanciful but legal and regular.” 
It was also said that, since there is no appeal 
against an assessment under section 23 (4), the only 
remedy against an arbitrary assessment, that is against 
what is in effect a fine of unlimited amount, is the 
discretion of the Commissioner to review the assess- 
ment under section 33. With these remarks I agree, 
a (1) Civil Miscellaneous Application No. 10 of 1929. <“ 
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and it is clear that if the Commissioner is to be in 
aposition..to revigw such an assessment, the Income- 
tax Officer must state in his order the materials or 
reasons on which his judgment is founded. 

In the present case the Inccme-tax Officer gave 
no reasons and no indication cf the basis of his 
assessment of the firm’s Rangoonincomeat Rs. 3,25,000. 
All that he said was that he determines the firm’s 
income for the year at Rs. 3,25,000. So far as appears 
from his order that determination was entirely 
arbitrary*and:- was based purely on private (opinion. 
I realise of course that where an assessee withholds 
the materials for a regular assessment, the assessment 
to the best of the Income-tax Officer’s judgment 
must necessarily be to some extent arbitrary, but it 
must also be reasonable and the materials or reasons 
on which it is founded must be so stated that the 
Commissioner may be in a position to ascertain 
whether or not it is reasonable. In this case no 
reasons or materials have been stated and the effect 
of the order seems to be that the firm has been 
fined a very large amount. 


I would hold that because the assessment in 
question was entirely arbitrary and did not purport 
to be founded on any materials or reasons beyond 
the Income-tax Officer’s private opinion, it was an 
illegal assessment and I would direct the Commis- 
sioner of Income-tax to pay the S.P.K.A.A.M. firm’s 
costs in these proceedings and in Civil Miscellaneous 
Application No. 135 of 1928 of this Court, advocate’s 
fee in each case to be ten gold mohurs. 


= Cart, J.—I concur. 


OrMiIsTON, J.—I concur. 
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INSOLVENCY JURISDICTION. 
Before Mr. Justice Das. 
IN THE MATTER OF G. H. GHANCHEE & SONS.* 


Presidency Towns Insolvency Act (IU of 1909),s. 36—Summary procedure to 
obtain insolvent’s property from athird parly—Renedy available only if 
third purty admits claim of Official Assignee—No cross-examination of 
third party to be allowed under s. 36 to obtain proof by Official Assignee 
for his case, 


Section 36 of the Presidency Towrs Insolvency Act, as amended by Act 
XIX of 1927, enables the Official Assignee to get hold of properiies belonging 
to an insolvent inthe possession of a third party, provided the third party 
admits the claim. It does not enable the Official Assignee to cross-examine 
a claimant and get from him the proof of his case which he has to establish. 


N. N. Burjorjee for the Official Assignee. 
N. N. Sen for the claimant. 


In this case the Official Assignee wrote to the 
claimant calling upon him to restore to the Official 
Assignee certain goods or their value which were 
transferred by the insolvent to him and which transfer 
the Official Assignee claimed to be void as against 
him. The claimant through his advocate denied the 


claim and stated that he was prepared to defend any — 


action the Official Assignee might take. The Official 
Assignee applied to have the claimant examined under 
the provisions of section 36 of the Presidency Towns 
Insolvency Act. | en 

The matter came on before the Registrar of 
Insolvency. Mr. Sen for the claimant cited In re 
J; M. Larcas and another, (1914) 52 Cal. 109; 
Jnanendra Debi v. Official Assignee, (1925) 54 Cal, 
251 ; Mirmahomed and Brothers v. Ismail Karim, 
A.I.R. July 1929, Bombay, page 230. Mr. Sen argued 
that his client could not be examined and the Official 





i * Insolvency Case No. 25 of 1929. 
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Assignee could either file a suit or under section 7 of 
the Act make ansapplication. Reliance was placed 
on Davar, J.’s statements in the last case as follows : 
“Following general directions given to the Official 
Assignee, the Official Assignee is careful when present- 
ing these applications to me to satisfy himself that 
the order asked for is not intended for the purposes 
of annoyance to the insolvent or to the deponent 
under section 36 with a view to extract information in a 
pending suit or ina suit intended to be filed. . . 
Orders made under section 36in my opinion are purely 
discretionary. . . . . . At the same time it is 
clear that the law never contemplated that the provi- 
sions of section 36 should be used for the purpcses of 
a fishy cross-examination in order to prepare for 
future litigation.” | 

The Registrar was of opinion that the Official 
Assignee’s intention was to examine the witness in 
order to prepare for future litigation. At the request 
of Mr. Burjoriee the matter was placed before the 


Insolvency Judge. 


Das, J.—This is an application by the Official 


Assignee for the examination of M.D. Oomer under 


section 36 of the Presidency Towns Insolvency Act. 

It appears that the insolvent transferred certain 
properties to this person and the Official Assignee 
challenges this transfer. Before making this appli- 
cation, the Official Assignee demanded these pro- 
perties from this person and this person denied the 
rights of the Official Assignee. The Official Assignee 
now applies to this Court for the examination of 
M. D. Oomer under section 36 of the Presidency 


Towns Insolvency Act. Ido not think that section 


36, was intended for this purpose. Section 36 has 


‘now been amended by Act XIX of 1927 and sub- 
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sections 4 and 5 now read as’ follows :— “If on his 
“examination any person admits, etc.’ That makes a 
lot of difference in the construction of section 36. 
Section 36 was only intended for the purpose of 
enabling the Official Assignee to get hold of pro- 
perties belonging to the insolvent in the possession 
of third persons. It is only on the admission of 
those persons that the Court could order them to 
give up the properties. Section 36 was not intended 
for the purpose of enabling the Official Assignee to 
cross-examine a claimant and get from him the 
proof of his case. . 

The order of the Registrar is confirmed and this 
application is dismissed. There is no order as to 
costs... 


FULL BENCH. 


Before Sir Guy Rutledge, Kt., K.C. Chief Justice, Mr. Justice Carr, Mr 
Justice Maung Ba, Mr. Justice Brown 
; AND 
Before Sir Benjamin Heald, Kt., Officiating Chief Justice, Mr. Justice Chari, 
Mr. Justice Das, Mr. Justice Mya Bu, Mr. Justice Orntiston. 


U PYINNYA AND OTHERS 
?'. 
MAUNG LAW AND ANOTHER.* 


Buddhist monks, law applicable to—Vinaya, rulesof the, whether enforceable 
by civil courts—‘‘ Laws”, meaning of —Sale of in-moveable property to 
Buddhist monk, whether valid-—-Compelency of Buddhist monk to 
contract—Burma Laws Act (XIII of 1898), s. 13— ‘ Buddhist law" 
enforceable by the State—Contract law of Buddhists abrogated— 

- Contract Act (IX of 1872), ss. 11, 23—Transactions forbidden or 
held immoral under rules of a religious order not necessarily void 
under Contract Act. 

Held,(RuTLEDGE,C.J.and MAUNGBaA, J, donning that asale of immove- 

"able property to a1Burmese Buddhist monk is not void on the ground that a monk 
is prohitited by the rules of the Vinaya from entering into such pecuniary 


'* Civil Reference No. 9 of 1928 arising out of Civil Second Appeal No. 24 
of 1928. 
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transactions. ‘ Laws‘sare rules of civil conduct enforced by the State. 
The rules of conduct prescribed in the Vinaya are not enforced by the State- 
The only rules of Buddhist law enforceable by the ‘State, according to the 
Provisions of s. 13 of the Burma Laws Act XIII of 1898, are those relating 
to succession, inheritance, marriage or any religious usage or institution. 
Other rules of Buddhist law cannot be juridically enforced. 

A Buddhist monk is a person competent to contract within the meaning of 
s. 11 of the Contract Act. There is nothing immorai(aithough it would be so 
from the standpoint of his religious Order) or forbidden by law, within the 
meaning of s. 23 of the Contract Act, for a Buddhist monk to enter into a con- 
tract forsaleofland. Thisisaquestion of contract only and not a question 
relating to a religious in:titution or usage. 


U Tera v. Ma E Gywe, 5 Ran. 626; U Tilawkav> Nz#% Shwe Kan, 2 
U.B.R. (1914-16) 6—overruled. 
Ba Thein (1) for the appellants. 
Ba Tin for the respondents. 


Carr. J., referred two questions for decision by a 
Full Bench, the first of which was: “Is “the Sale‘ of 
immoveable property to a Burmese Buddhist monk 
void on the ground that a monk is prohibited by the 
rules of the Vinaya {rom entering into such pecuniary 
transactions ?: 


The reference came before a Bench of four 


Judges, Rutledge, C.J., Carr, Maung Ba and 


Brown, JJ. The Bench was equally divided.in opinion. 


on the first question. Carr and Brown, JJ., answered 
the first question in the negative and Rutledge, C.]., 
and Maung Ba, J.,in theaffirmative. Their Lordships 
were unanimous in answering the second question, 
viz., that if such a sale is void, the vendor is not 
estopped from suing to recover possession of the. 
property on the ground of the vendee’s incapacity to 


‘contract. 


On the first question the reference was then 
further heard by a Full Bench composed of Heald, 
Offg. C.J-, Chari, Das, Mya Bu and Ormiston, JJ° 
Their Lordships unaimously answered the first ques- 
tion in the negative. 
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The order of Yéference of Carr, J., and all the 
judgments of both the Benches are reported below. 


1928, October 25. CARR, J.—U Shwe Gun before his 
death disposed of the bulk of his estate by deeds of gift 
in favour of his children, but reserved some 22°69 acres 
of paddy land for his maintenance until his death. 
One of the beneficiaries under the deeds of gift, 
was his eldest son, U Pyinnya, who was at that 
time, and still is, a Burmese Buddhist monk. 
Another was another son, Maung Byaw, father of 
the plaintiff-respondents in the present appeal, in 
which U Pyinnyais the principal appellant. 

After U Shwe Gun’s death his children, including 
U Pyinnya, raised money by mortgaging the 22°69 
acres of land, together with the land that had been 
given to U Pyinnya. Later the other children, 
including Maung Byaw, sold the 22°69 acres anda 
piece of garden land to U Pyinnya by a registered 
deed for a nominal consideration of Rs. 2,000. The 
actual consideration was that U Pyinnya took over 


liability for the debts incurred and paid only Rs. 50 


in cash. 

Mauag Byaw has since died and his children, the 
plaintiff-respondents liave brought this suit toadminis- 
ter U Shwe Gun’s estate, claiming among other things 
that the 22 69 acres of paddy land is a part of that 
estate. 

A number of questions arise in the appeal but 
the only one on which I feel any difficulty is the 
question whether the sale to U Pyinnya is valid or 
not’ Both the lower Courts have found that it is 
not valid, under the authority of the case of 
U Tilawka v. Shwe Kan (1). There is also a 








(1) 2 U.BLR, (1914-16) 61. 


679 


1929 
U PyINNya 


uv. 
Maunec Law. 


680 
1929 
U. PYINNYA 
v. 
Maune Law. 


CaRR, J. 


INDIAN LAW REPORTS. [Vo . VII 


decision of one Judge of this Court, in U Teza vy. 
Ma E Gywe (1), which supports their findings. 

I feel considerable doubt of the correctness of 
both of those decisions. In the first of them 
Mr. McColl, J.C., suggested that if the Contract Act 
had applied to the transaction before him that 
transaction would have been void under section 23 
of that Act as defeating the personal law of the 
pongyi concerned, In the second case U Ba, J., 
held that the transaction was immoral and therefore 
void. I am strongly inclined to doubt the correct- 
ness of both propositions. They are based on the 
proposition that a Buddhist monk is prohibited by 
the rules of his order, as contained in the Vinaya, 
from engaging in such pecuniary transactions. That 
proposition I do not contest, but it seems to me at 
least doubtful whether the rules of the Vinaya form 
a part of the personal law of a Buddhist monk so 
as to bring the case within section 23 of the Contract 
Act, And I doubt also whether on that ground it 
can be said that either the object or the consider- 


-ation of the agreement can be. said to be immoral, 


The object was to transfer ownership of land; the 
consideration was in part payment of money and in 
part an undertaking to pay money; both are in 
themselves. perfeclly lawful and moral. The only 
immoral. part of the transaction was U Pyinnya’s 
disregard of the rules of the religious order to which 
he belongs, which seems to me a matter between 
himself and his conscience and the heads of his 
order and not within the scope of the Contract Act. | 

Again it seems to me doubtful whether there is 
any question of a “religious usage or institution” 
within the meaning of the Burma Laws Act, section 
13. ; Bee wat | 


" () (1927) 5 Ran. 626. 
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Another question is whether on the facts set out 1929 

the plaintifis are not estopped from questioning the U Pianta 
validity of the sale by their father, whose successors Mavnc L Law. 
in interest they are. In U Tilawka’s case Mr. cage yj. 
McColl remarked that even if the plaintiff had no title 
the defendant might be estopped from denying his 
title. But he did not go further into this question, 
saying that the question was, “ a broader one than a 
mere question of title or estoppel.’’ I do not think 
that this was a sufficient reason for shutting out the 
question of estoppel. 

In the present case the plaintiffs can claim only 
as heirs of Maung Byaw and if Maung Byaw have 
been. estopped from questioning the title of his 
vendee, U Pyinnya, on the ground of the latter’s 
incapacity to contract the plaintiffs also must be 
estopped. 

1 refer the two following questions for decision 
by a Full Bench :-— 

(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the 
ground that a monk is prohibited by the 
rules of the Vinaya from entering into 
such pecuniary transaction ? 

(2) If such a sale is void is the vendor estopped 
from suing to recover possession of the 
property on the ground of the vendee’s 
incapacity to contract ? 

* * * 


_Carr, J.—The first question referred is :— 

Isa sale of immoveable property toa Burmese 
Buddhist monk veid on the ground that a 
monk is prohibited by the rules of the Vinaya 
fron entering into such pecuniary trans- 
actions ? 
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The question implies. that the rules of the 
Vinaya do prohibit a monk from entering into such 
pecuniary transactions and it may further be admitted 
that a Burmese Buddhist monk is subject to those 
rules in that they are rules of conduct by which he, 
as a member of the sangha, should be guided. The 
real question in issue is whether those rules are 
‘aws.” 

The best definition that I know of the word 
“ laws’ sn its juridical sense is that “daws’* are “‘rules”’ 
of civil conduct enforced by the State. 

Accepting that definition, a rule of conduct is not 
a “‘law” unless it is also enforced by the State, 
and the rules of conduct prescribed in the Vinaya 
are therefore laws only if they are enforced by the 
State. To determine whether they aré so enforced we 
must turn to section 13 of the Burma Laws Act, 
XIII of 1898, which reads :— 

“©43. (1) Where in any suit or other proceeding 
in Burma it is necessary for the Court to decide any 
question regarding succession, inheritance, marriage or 
caste, or any religious usage or institution,-- 

(a) the Buddhist law in cases..where:the.parties 
are Buddhists, 
(b) the Muhammadan Jaw in cases where the 
parties are Muhammadans, and 
(c) the Hindu law in cases where the parties 
are Hindus, 
shall form the rule of decision, except in so far 
as such law has by enactment been altered or 
abolished, or is opposed to any custom having the 


_ force of law. 


(2) Subject to the provisions. of sub-section (1) 
and of any other enactment for the time being ia 
force, all questions arising in civil cases instituted 


in the Courts of Rangoon shall be dealt with and 
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determine according to the law for the time being — 1929 
administered by the High Court of Judicature at Fort vu pyinxva 
William in Bengal in the exercise of its ordinary maune Law. 
civil jurisdiction. ines 
(3) In cases not provided for by sub-section (1) 
or sub-section (2) or by any other enactment for the 
time being in force the decision shall be according 
to justice, equity and good conscience.” 
My view of the effect of that section is that from 
the time of its enactment the rules of Buddhist law 
regarding the subjects specified in sub-section (1) 
were adopted by the State as the law which it would 
enforce as between Buddhists, but all other rules of 
Buddhist law were abrogated and ceased to be law 
in the proper juridical sense of the word, because the 
State, by necessary implication from the terms of the 
section, declared that it would not enforce them. 
Turning now to section 23 of the Contract Act, I 
am of the opinion that it cannot be said that either 
the consideration or the object of the sale of property 
in question in this case was immoral. The object 
was the sale of land; the consideration was the 
payment of money ; both are in themselves perfectly 
moral. The disregard by U Pyinnya of the rules 
of the Vinaya, by which, asa member of the monastic 
order, he should be guided was no doubt in a 
sense immoral. But that had nothing to do with 
either the object or ihe consideration of the agree- 
ment. Admittedly a monk may hold property and 
may receive it asa gift’ The object was to transfer 
Jand to him and since he may hold land there 
was nothing in that object that was immoral. Nor 
can it be said that it is forbidden by law or if 
permitted would defeat the provisions of any law. 
In my opinion, therefore,.there is not hing to make > 
the transfer void under this section. 
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In section ¥1 of the Contract Act. we find that 
every person is competent to contract who , 

. is not disqualified from contracting by any 
law to which he is subject. 

Under this section, if the monk is disqualified by 
law from contracting any contract entered into by 
him is void. See Mohori Bibi v. Dhurmodas Ghose 
(1). 

If the rule of Vinaya under discussion is law I 
think it would “have to be held that a monk is dis- 
qualified from contracting, but if it is not law 


_ there is no such disqualification, 


In order to find that the rule is law it would 


be necessary to find,— 
(i) that it, was a rule of Buddhist law, ie., 


that it was a rule enforced by the State 
even before the enactment of the Burma 
Laws Act ; and 
(ii) that it is one of the rules of Buddhist law 
which, by section 13 of that Act the 
- State has declared that it will enforce. 
 Asregards the first point I am not altogether 


satisfied that thisrule ever was law in the juridical 


sense. I do not, however, think it necessary to go 
into this question, which would involve a very long 
and difficult research. 

In my opinion the rule is not law because it 
does not come within section 13 of the Act. The 
question before us is whether a Buddhist monk is 


‘competent to contract or not, and in my view that 


is not “a question regarding any religious usage or 
institution.” It isa question regarding contract and 
the effect of section 13 of the Burma Laws Act is, 
as’ 1 have said before, to abrogate all rules of 








Buddhist law relating to contract. 


(1) (1903) 30 IA. 114 ; 30 Cal. 539. 
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In my opinion, therefore, a Buddhist monk is 
not incompetent to contract. 


I would say further that even if he were held to 
be incompetent to contract, it would be necessary 
to find further that he is “legally disqualified to be 
a transferee” within the meaning of section 6 (h) 
(3) of the Transfer of Property Act. 


The following cases :— 
Ulfat Rai v. Gauri Shankar (1), 
Narain Das v. Musumat Dhama (2), 
Munni Kunwar v. Madan Gofal (3), 
Munia Konan vy. Perumal Konan (4), 
Raghava Chariar v. Srinivnasa Raghava Chariar 
(5) furnish ample authority for the proposition that 
a completed sale toa minor is valid in spite of his 
incompetence to contract. The grounds on which 
the decisions proceed are equally applicable to the 
case of person incompetent for other reasons to 
contract: 
The sale would therefore be void onlyif we could 


find that a monk is legally disqualified to be. 


a transferee. Now it is admitted that a monk may 
hold property such as paddy land, and that he may 
be a transferee of such property by way of gift. It 
cannot therefore be held that the rule in question, 
even if it be law, disqualifies him from being a 
transferee. 

I would therefore answer the first question refer- 
red in the negative. 

On that answer the second question does not arise 
but I am satisfied that if the first question were 
answered in the affirmative there could be no 
estoppel. 


-_—_— 


(1) (1911) 33 All, 657. (3) (1915) 38 All. 62. 
_ (2) (1915) 38 All. 152. (4) (1911) 37. Mad, 390. 
(5) (1961) 40 Mad. 303. 
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Brown, J.—I concur in the judgment of my 


uPyinnya brother Carr. 


v. 
Maune Law. 


Carr, J. 


Maunc Ba. J.—Mr. Justice Carr has referred the 
two following questions for decision a by Full Bench :— 
(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the ground 
that a monk is prohibited by the rules 
of the Vinaya from entering into such 

pecuniary transactions? di 


(2) If such sale is woid..is the vendor estop- 
ped from suing to recover possession of 


the property on the ground of the 
vendee’s incapacity to contract ? 

He has made the reference because he doubted 
the correctness of the propcsitions laid down in the 
case of U Tilawka v. Shwe Kan (1) and in that of 
U Teza v. Ma E Gywe (2). 

In U Tilawka’s case a Buddhist monk sought to 
redeem a mortgage effected by him. The question 
considered in that case was whether a Buddhist 
monk was capable of entering into a valid contract 
such as a mortgage for his own personal j rofit. 
Mr. McColl, J.C., answered the question in the negative. 

In U Tezga’s case another Buddhist monk sought 
to recover possession of a house bought by him 
with borrowed money. I held that the monk could 
not succeed in his suit. 

‘Both decisions were based upon the principle 
that the transaction in both cases offended the per- 
sonal law of Buddhist monks, wiz, Vinaya a code 
of disciplinary rules laid down by Lord Buddha for 
the sangha. 

Section 11 of the Indian Contract Act deals with 





competency to contract and it mentions three 





(1) U.B.R, (1914-16) 61. (2) (1927) 5 Ran. 626. 
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disqalifications, namely, (1) infancy, (2) insanity and 
(3) special disqualiffcations by personal-law. Section 
23 of the same Act deals with unlawful consider- 
ations. A consideration which the Court regards as 
immoral or opposed to public policy is unlawful. So 
also is a consideration which is forbidden by law 
Or is of such a nature that if permitted would defeat 
the provisions of any law. 

Mr. Justice Carr has expressed adoubt whether 
the rules of Vinaya forma part of the personal law 
of a Buddhist monk so as to bring’’a” case within 
section 23, Contract Act, and also whether on that 
ground it can be said that either the object or the 
consideration of an agreement is immoral. It can- 
not be disputed that an agreement that would defeat 
the provisions of Hindu law or Mohamedan law 
or Buddhist law would be unlawful within the 
meaning of section 23. A contract to give a son 
in adoption in consideration of an annual allowance 
to the natural parents would defeat the provisions of 
Hindu law and a suit will not lie to recover 
any allowance on such a contract. Upon the same 
principle an agreement between a Mohamedan hus- 
band and his wife for a future separation is void, 
So also is a contract between a Buddhist husband 
and his first wife not to give the second wife of 
equal status any share in the lettetpwa property. 

In the case of Shwe Ton v. Tun Lin (1), the 
Thathanabaing has clearly stated that a matter con- 
cerning rahans which involves a dispute about pro- 
- perty either between monks themselves or between 
~ monks on the one hand and laymen on the other 
would be decided according to the five books of 
Vinaya and that the authority of the Dhammathats 
is not recognised. Of course the commentaries 

(t) (1915) LB.R, 220, 


687 


1929 


—_ 


U PYINNYA 


Uv. 
Maune Law. 


Mavne Ba, J. 


688 


1929 
U PYINNYA 
v. 
Maunc Law. 


Maunc Ba J. 


INDIAN LAW REPORTS. [VoL. VIE 


viz., Atihakathas, Tikas and Gandhandana are con- 
sulted for help:in the interpretation of texts in the 
Vinaya. 

The Vinaya contains rules promulgated by Lord 
Buddha from time to time as occasions arose. One 
of the rules prohibits a rahan from having sexual 
intercourse. It follows that a monk cannot enter 
into a valid contract of marriage—why, because it 
will defeat the provisions of his Vinaya. If a monk 
contracts with a woman that he will marry her as 
a rahan and live*with her as man and wife without 
leaving the order and breaks his contract, can the 
woman sue him for damages for breach of contract? 
Certainly not, as the contract is unlawful. It may 
be argued that the contract is unlawful because it is 
immoral. Why immoral? It is immoral only because 
Vinaya prohibits sexual intercourse in the case-ofa 
rahan. Marriage in itself is not immoral for in 
some religions ministers of religion can marry. 

Since Dhammathats are not applicable to rahans 
and since Vinaya applies to them, it follows that the 
latter is their personal law. The rules of Vinaya 
may even be viewed in the light of customary law 
or customs having the force of law. 

Now what does the Vinaya say about buyirig and 
selling ? In the first book of Vinaya, namely Parajkam, 
there isa rule dealing with “ Kyaweikkaya” (buying 
and selling). It is said that while Buddha was 
residing at the Zetawun monastery in Thawutti a 
rahanand a parabaik exchanged robes. This was 
reported toBuddha. He condemned the transaction 
and made. this rule. “A rahan who does buying 
and selling is guilty of nissagi pacitfayam.”’ The rahan 
can escape from the consequences of this sin only 
by confession and discarding the thing. Buddha 


_ applied this rule to all things from kyaungs down to 
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the most insignificant things such as soap powder and 
tooth-pick. oF 

A layman entering the Order “ dies a civil death.” 
He severs himself from the world and is divested of all 
he possessed in the world. Can such aman who has 
taken the vows to lead a holy life in accordance with 
the Vinaya employ himself as a layman while he is stilla 
rahan and transact business for his personal benefit in 
violation of Vinaya, his personal law,and be permitted 
to enforce or to reap the benefits of contracts which 
would defeat that law? I would certainly say no, 
Such conduct on the part of the rahanisimmoral from 
the point of view of Buddhists, and morality is but a 
relative term. What appears to be moral according to 
one religion may not be so according to another. For 
the Buddhists, a rahan who violates his Vinaya is an 
“alijji’? and his conduct in violation of Vinaya is 
immoral, 
_ Thold that Vinaya is the personal law of a Buddhist 
monk within the meaning of section 13 of Burma 
Laws Act so as to bring.a case within section 23 of 
the Contract Act and that his buying and selling for his 
own benefit offends that law and is immoral. So I 
would therefore answer the first question in the affirma” 
tive. I wish to make it clear that this answer is to 
be restricted to transactions of a purely secular nature 
unconnected with religion. A monk may accept a 
religious gift in accordance with Vinaya. Of course 
the party dealing with him is protected by the pro- 
visions of section 6§ of the Contract Act. If the monk 
has received any advantage under such a contract heis 
bound to restore it or to make. compensation for it to 
the person from whom he received it. 

As regards the second question about estoppel, 
the answer depends upon whether the rahan is the 
‘buyer, or whether he is the seller. If he is the buyer, 
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as in the present case, he being the party under dis- 
ability to buy, there can hardly be any question cf his 
being induced to buy by misrepresentation that he was 
under no such disability. But if he is the seller and if 
he has induced the other party to buy under the belief 
that he was under no disability to sell he would certainly 
be estopped from denying his capacity tosell. I would 
therefore answer this question in the negative. 


RUTLEDGE, C.J.—I have had the advantage of reading 
the judgment of my brother Maung Baand I agree with 
the conclusions which he has reached in this case. 

Section 11 of the Indian Contract Act, 1872, says :— 
“Every person is competent to contract who is of 
the age of majority according to the law to which he is 


‘subject, and who is of sound mind, and is not dis- 


qualified from contracting by any law to which he is 
subject.” Ks 

Then arise the following questions: (a) Is the 
Vinaya a law within the meaning of this section ? 
(b) Are Burmese Buddhist monks subject to the 
Vinaya ? (c) Does observance of the provisions of the 
Vinaya render it impossible for Burmese Buddhist 
monks to enter into contracts for purely secular 
purposes. 

Probably the most important of these questions is 
the first. The question is asked in what way are the 
provisions of the Vinaya more in the position of the law 
of the land than the provisions of the great monastic 
orders of Christendom such as the Benedictines or 
Dominicans. The analogy at first seems plausible to 
minds formed under the Western modern systems of 
jurisprudence which do not recognise any personal laws 
as exceptions to the universal law of the land applying to. 
all the inhabitants ofa nation. But it was not always so 
in the West. If the question had arisen in the Middle | 
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Ages it would in all probability have come before an 
Ecclesiastical Court and the regulations of the particu- 
lar order would have been given the force of law. 
Secsion 11 clearly on the question of capacity to contract 
throws us back upon the personal laws governing the 
parties. The Court has to consider—is one of the 
parties disqualified from contracting under his personal 
law. As pointed out by a Full Bench of five Judges of 
the late Chief Court in Shwe Ton v. Tun Lin (1); 
“The Vinaya and its commentaries form part of the 
Buddhist law and where the devolution of the property 
of a fongyiis concerned, it seems right that this branch 
of the law should govern the decision.”’ 

There are many other cases where the Courts for a 
long series of years have treated the Vinaya as the part 
of Burmese Buddhist law which governs the monk- 
hood, but as this Full Bench ruling is so specific, I do 
not think it necessary to refer to them. 

I would consequently answer (a) and (b) in the 
affirmative. With regard to (c) from the quotations in 
the judgment of my brother Maung Ba and of the late 
Mr. McColl in U Tilawka v. Nga Shwe Kan (2), the 
Vinaya not only forbids monks from entering into 
contracts unconnected. with. the religious life, but 

contemplates that they are utterly incapable of so doing 
having died a civil death. 

My brother Carr consider that this reference 
raises merely a question of contract and not a question 
regarding any religious usage or institution, and if it 
is not, section 13 of the Burma Laws Act,. 1898, 
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I am unable to agree with him on this point. It will 
not be denied, I think, by anyone that the fraternity 


of the yellow robe is a religious institution. Usage . 


is as nearly as possible a synonym for custom. The 
(1) (1916) 9 LB.R. 242.. (2) 2 U.B.R. (1914-16) 61. 





692 


192¢ 


U PYINNYA 


Uv. 
Mawtne Law. 


RUTLEDGE, 
CI. 


INDIAN LAW REPORTS. [ VoL. VII 


provisions of the Vinaya are the religious usages 


governing the réligious institution of*the Buddhist 
monkhood. The question then whether the religious 
usages governing a monk render him incompetent to 
enter into a contract for secular purposes must in my 
opinion be considered by the Court by virtue of 
section 13 of the Burma Laws Act. It is consequently 
a part of the Buddhist law enforced by the State 
and these religious usages must be examined for the 
purpose of ascertaining whether the monk is “dis- 
qualified from contracting by any law to which he is 
subject ”’ (section 11, Indian Contract Act). As Ihave 
already said in my opinion the Vinaya considers that 
a monk is utterly incapable of entering into contracts 
unconnected with the religious life and I accordingly 


answer (c) in the affirmative, and in my opinion, he 


is equally disqualified whether he purports to be a 
transferor or a transferee. 

Throughout this judgment I have taken the 
reference to be limited to transactions for a secular 
or personal and not for a religious purpose. It has 
been pointed out to me that the question referred 
does not so limit the reference. In my opinion it 
ought to be so limited. The judgments*of*thelate. 
Mr. McColl and Mr. Justice Maung Ba from which 
Mr. Justice Carr dissents, did not question that a 
monk was competent to contract for a purely religious 
object and so there is no controversy with regard to 
such contracts. If we turn to section 23 of the Indian 


Contract Act, we find that this deals with the lawful- 


ness of the consideration or subject of the agreement. 
While [I think that the question naturally comes 
under the head of capacity to contract, it may be 
considered also as the offering of any consideration 
by a monk of a worldly nature not connected with 
the religious life or.the object of which is to cause 
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worldly gain of a personal and nota religious nature 
to accrue to a monk. Thus stated it is forbidden by 
the Vinaya and is of such a nature that if permitted 
it would defeat the provisions of the Vinaya and a 
Court applying the principles of the Vinaya would be 
justified in regarding it as immoral. 

I accordingly answer the first question in the 
affirmative. 

For the reasons given by my brother Maung Ba, 
I answer the second question in the negative 


HEALD, OFrc, C.J.—The relevant facts of this case 
are shortly as follows :— 

Shwe Gun had several children and before his 
death he executed certain deeds of gift by which he 
distributed his estate among his children, reserving 
only 22°69 acres of paddy Jand for his own main- 
tenance during life and for the expenses of his funeral 
when he died. This area of 22°69 acres was part of 
a holding of 46°69 acres, the other part of which had 
been given by registered deed of gift to his eldest 


son U Pyinnya, a Buddhist monk. When-Shwe-Gun-. 


died, his children, including U Pyinnya, mortgaged 
the whole of that holding in order to raise money 
for the funeral, and not long afterwards the rest of 
the children sold to U Pyinnya by registered deed 
whatever interest they still had in the 22°69 acres, 
Now the children of one of Shwe Gun’s sons, 
Maung Byaw who has since died, claim administration 
of Shwe Gun’s estate by the Court, and their suit 
raises questions of the validity of the gift of 24 acres to 
U Pyinnya and of the validity of U Pyinnya’s purchase 
of the rights of the.other heirs in the 22°69 acres. , 
The learned Judge of this Court who dealt with 
the case on appeal came to the conclusion that the 
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gift to U Pyinnya was valid, and with his decision 
on that point we are not now concerned. 

On the question of the validity of U Pyinnya’s 
purchase of the rights of the other children the learned 
Judge said that he felt some difficulty. Both the 
lower Courts had found that the purchase was invalid 
on the authority of the cases of U Tilawka v. Shwe 
Kan (1) and U Teza v. Ma E Gywe (2), but the 
learned Judge said that he felt considerable doubt of 
the correctness of those decisions. He accordingly 
referred the following two question for decision by a 
Full Bench :— 

(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the 
ground that a imonk is prohibited by the 
rules..of.the Vinaya from entering into 
such pecuniary transactions ? 

(2) If such a sale is void is the vendor estopped 
from suing to recover possession of the 
property on the ground cf the vendee’s 
incapacity to contract! 

The reference came before a Bench of four Judges, 
including the learned Judge who had decided U Teza’s 
case,.and the Bench was equally divided in opinion. 

The reference has therefore been heard before a 
Full Bench of five other Judges. 

The provisions of law which it seems to be 
necessary to consider in connection with the first of 
the two questions referred are section 11 of the 
Contract Act which says that every person is com- 
petent to contract who is of the age of majority accor~ 
ding to the law to which he is subject and who is 


of sound mind and is not disqualified from contracting 


by any law to which he is subject; section 23 of the 








(1) 2 U.B.R, (1914-16) 61. S, (7) (1927) 5 Ran. 626. 
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Contract Act which says that the consideration or 

object of an agreement is lawful unless it is forbidden 
by any law or is of such a nature that if permitted 
it would defeat the provisions of any law or 

+ + + The Court regards it as immoral or opposed to 

public policy, that in these cases the consideration or 
object of an agreement is said to be unlawful and that 
every agreement of which the object or consideration 
is unlawlul is void; and section 13 of the Burma 

Laws Act which says that where in any suit or other 
proceeding in Burma it is necessary for the Court to 

decide any question regarding succession, inheritance, 
marriage or caste or any religious usage or institution 
the Buddhist law in cases where the parties are 

Buddhists shall form the rule of decision, except in 

so far as such law has by enactment been altered 
or abolished or is opposed to any custom having the 
force of law. 

The cases to which it ig necessary to refer in addi- 
tion to those already mentioned are the following, 
namely, Ma Twe v. Myat Tha (1) and Shwe Ton v. 
Tun Lin (2). 

The earlier of these two cases is important because 
it introduced for the first time in Burmese Buddhist 
law the idea that a Buddhist monk is civiliter mortuts, 
and that idea, which I consider to be mistaken, has 
in my opinion been the cause of much of the subse- 
quent misunderstanding. The question for decision 
in that case was whether a Buddhist monk has power 
to make a gift of property which he owned before 
he became a monk, and it was held that when a monk 
‘enters the order he divests himself of all his property, 
except of course the articles which a monk is permit- 
ted to possess, and that therefore the monk in that 
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case was no longer owner of:the property of which 
he purported to make a gift. 

The later case is important because it has been 
relied on for the proposition that the Vinaya and its 
commentaries form part of the Buddhist law and that 
where the devolution of the property of a monk is 
concerned it seems right that this branch of the law 
should govern the decision. All that need be said 
about that case is that it was a case of succession or 
inheritance in respect of which=under section 13 of 
the Burma Laws Act Burmese Buddhist law is the 
law which is to be applied, and that it had no 
connection with contract. 

In the case of U Tilawka, a Buddhist monk sued 
to redeem certain property which he had joined in 
mortgaging, and the defence was raised that being a 
monk he could not be owner of the land. The Court 
said that the question raised was a broader one than 
a mere question of title or estoppel and was whether 
a Buddhist monk is capable of entering into a valid 
contract such as a mortgage for his personal profit. 
The mortgage in that case was made ata time when 
the: Indian Contract Act was not.in..force ‘in Upper 
Burma, but the learned Judicial Commissioner said 
that if the Contract Act had been in force at the time 
the alleged mortgage would have been vide so far as 
the monk was concerned under section 23 as defeating 
his personal law, and that although the Contract Act 
could not. be applied, as the question for decision 
was one regarding religious usages, the Buddhist 
Law must form the rule for decision and it must be 
held that the alleged mortgage was void just as it 
would be held that a Buddhist monk could not con- 
tract a valid marriage or sue for restitution of conjugal 
rights so long as he remained in the presthood. 
The proposition in that judgment which seems to me 
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matter of religious usage, and the suggestion that mauye Law. 


such a transaction would defeat the provisions of 
law. 

In U Teza’s case a Buddhist monk sued to recover 
immoveable property which had been conveyed to 
him by way of sale, and a defence was raised that, 
being a monk, he could not own secular property, 
The learned Judge who decided the casésdid': “It is 
needless to say that it has generally been accepted 
that a Buddhist layman tembracing religious life dies 
a civil death’, and in support of that statement he 
cited the case of Mu Pwe v. Myat Tha. As Ihave 
already said I do not accept that view. He also 
cited with approvai the decision in U Tilawka's case 
which I have dealt with above, and he held that 
because by the rules of his order a Buddhist monk 
is prohibited from engaging in worldly transactions 
the monk’s purchase of the house, which was the 
subject of that suit, was void by reason of the pro- 
visions of section 23 of the Contract Act relating to 
agreements the consideration or object of which ts 
forbidden by law, or is of such a nature that if per- 
mitted it would defeat the provisions of any law or 
is regarded by the Court as immoral or opposed to 
public policy. 

‘The learned Judge adhered to that view in dealing 
with the present reference, and said that he held that 
the Vinay is the personal law of a Buddhist monk 
within the meaning of section 13 of the Burma Laws 
Act so as to bring the case within section 23 of the 
Contract A t and that his buying and Selig for his 
own benefit is immoral. 

The contrary view was taken by Mr. Justice oe 
and I accept his. view and have little to add to it, 
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It seems to me,,that matters of contract cannot be 
regarded as matters of religious usage, and that there- 
fore Burmese Buddhist law does not apply to them 
by reason of the provisions of section 13 of the 
Burma Laws Act. I do not think that the rules of 
conduct applicable to Burmese Buddhist monks are 
“Jaw” to which a monk is subject in respect of 
matters of contract because they are not the Jaw which 
is to be enforced bythe Courts. For similar reasons 
I do not think thatthe object or consideration of such 
an agreement as that with which the present referenc® 
is concerned is forbidden by law or is of such a 
nature that if permitted it would defeat the provisions 
of any law or ought to be regarded by the Courts aS 
immoral or opposed to public policy. To put the 
matter shortly I would say that I do not regard the 
Vinaya or its commentaries as “law” except to the 
extent that they are recognised as law by section 13 
of the Burma Laws Act, that is in cases where the 
Court has to decide any question of any religious 
usage or institution and that because I hold that in a 
suit regarding the validity of a sale to a monk the 
Court has not tg,,decide any question of ‘religious 
usage or institution, Ido not regard the Vinaya or 
its commentaries as the “law’’ applicable in such 
a suit. 

I would therefore answer the first question in the 


negative, and on that answer the second question 


does not arise. 

- { would direct the respondents Maung Law and 
Ma Myaing to pay the costs of this reference, advo- 
cate’s fee to be ten gold mohurs. 


Cuart, J.—I concur in the reasoning of Carr, J., 


~ and the answers given him, and have nothing to add 
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to what he has said.in his judgment. I agree to the 
proposed order for costs. 


Das, J.—I agree with the judgment delivered by 
Carr, J.. and have nothing further to add. J also 
agree with the proposed order for cests. 


Mya Bu, J.—The idea of a Buddhist monk en- 
tering into pecuniary’ transactions, such as buying 
and selling for secular purposes, is opposed to the 
rules of conduct promulgated by the Buddha, by 
which Buddhist monks profess to be governed and 
which are contained in the Buddhist sacred literature 
called the Vinaya, and the first question in. this 
reference recognises that such rules prohibit Buddhist 
monks from entering into such transactions. 

The rules in question are contained in sections 
18, 19 and 20 of Patimokkha Nissaggiya Pakkittiya, 
an run as follows :— _ 

“ (i) Whatsvever bhikkhu shall receive gold or silver, or get 
some one to receive it for him or allow it to be kept in deposit 
for him—that is a Pakittiya offence involving forfeiture. 

(ii) Whatsoever biikkhu shall engage in any one of the 
various transactions in which silver is used—that is a Pakittiya 
offence involving forfeiture. 

(iii) Whatsoever bhikkhu shall engage in any one.of the 
various kinds of hiate and selling—that is a Pakiltiya offence 
involving forfeiture.’ 

A monk who infringes any ‘of these rules is guilty 
of. Nissaggiya Apat, and he may be pardoned for. it 
af he confesses to it and discards the Ee 
acquired by the transaction. 

The first point for consideration is whether, in 
view of the provisions of section 13 (1) of the Burma 
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into whether the question as to validity of a sale of 
immovable propefty to a Buddhist monk for secular 
purposes is a question regarding a religious usage or 
institution. 

If the question for decision be as to the effect of 
a sale to a Buddhist monk on his membership of 
the order, or as to the penalties to which he is liable 
as such member, or as to whether the property 
acquired by him is capable of being held by him 
for his personal enjoyment or for the benefit of the 
religious order in general, it may then be said to be 
a question regarding a religious uSage or institution. 
No such or analogous question is raised by this 
reference. A sale is a pure matter of contract, and 
f fail to see that this reference gives rise to a question 
regarding a religious usage or institution. 

The provisions of law with reference to which 
question is to be decided are contained in section 
11 and 23 of the Indian Contract Act, 1872. In my 
opinion the correctness of the definition of the term 
“laws”? adopted by Carr. J., is not open to question. 
From this it follows that the rules of conduct in 
question cannot be deemed to be “laws’’ unless they 
are enforced by the State. “According to section 13 
(1) of the Burma Laws Act they are not enforced by 
the State except in cases in which questions regarding 
any religious usage or institution arise. A sale being 
a pure matter of contract, the rules.in question can- 
not be said to be enforced by the State since the 
enactment of section 13 of the Burma Laws Act, and 
it appears from the fact that the Dhammmathats collec- | 
ted in section 409 of the Kin Wun Mingyi’s Digest 


-lay down certain rules regarding the disposal of pro- 


perty acquired by a monk by agriculture or trade, or 
by usury, that these rules were not enforced by the 
State except in cases of a purely ecclesiastical nature, . 


VoL. VII J RANGOON SERIES 701 


even before the passing of the Burma Laws Act. — 199 
For there reasons I hold that a Buddhist monk is U Pyinyya 
not disqualified from contracting by law within the mavxoLaw. 
meaning of section 11 of the Indian Contract Act. ion be, 
The questions which arise with reference to section 
23 are whether the consideration or the object of the 
sale under consideration is forbidden by law, or is of 
such a nature that, if permitted, it would defeat the 
provisions of any law, or is immoral. 
The foregoing remarks show that neither the con- 
sideration nor the object of the sale can be deemed to 
be forbidden by law, or to be of such a nature that it 
would defeat the provisions of any law. 
It remains to consider whether it is immoral, The 
mere fact that an.act is sinful does not show that it 
is immoral. The offences falling within the class of 
Nissaggiya Pakittiya are not the heaviest of the offences 
under the Vinaya. The heaviest offences are the 
Paragika, consisting of four offences by the commis- 
sion of which a monk becomes ipso facto excluded 
from the order. They are :— 
(i) Murder ; 
(ii) Theft ; a 
(iii) Sexual intercourse ; and 
(iv) False profession of attainment of arahatship, 
' The direct result of the commission of any of these 
four offences is that the offender ccases to be a 
monk and is no longer eligible for ordination, It is 
true that a Buddhist monk who has taken the vows 
of poverty and who professes to have abandoned the 
_ pleasures of the world, taking pat in worldly tran- 
sactions, such as buying and selling, is not an 
edifying spectacle, On the other hand, it is equally 
true that for very many years the Burma Buddhist 
monks’ vows of poverty sit lightly on him. Nissaggiya 
Apat is not an unpardonable sin. 
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I agree with the following remarks of Mr. Justice 


U Pyanya Twomey in ShuéTon and others v. Tun Lin and 
Ue , 5 
Maune Law others (1) a 


Mya Bu, J. 


‘““We find individual monks infringing the 
Vinaya rules by holding paddy lands and 
the Burmese Buddhisi law books recognize 
the practice. 

The Full Bench in that case very  pertinently 
remarked, ‘‘that the rigid monastic rule contemplated 
in the canonical text has long since become only a 
pious memory and a counsel of perfection.”’ 

In all these circumstances I see no good ground 


for holding that either the object or the consider- 


ation of a sale to a Buddhist monk is immoral within 
the meaning of section 23 of the Indian Contract 
For the above reasons I would answer the first > 
question in the negative. As a Burma Buddhist I 
would loath to see Buddhist monks indulge in 
worldly transactions, and would have liked to preserve 
the rulings in U Tilawka v. Nga Shwe Kan and five 
others (2), and U Tezav. Ma E Gywe and others (3). 
If individual monks take advantage of the non- 
interference bythe civil laws of the State“in-their~ 
practice of taking part in worldly transaction, they 
will lose not only the veneration of the laymen but 
also the brotherly regard of their puritan brethren, 


and also lower the tone of purity and reverence of 


the Buddhist monkhood in the estimation of the 
public. However, since this Court has to administer’ 


the law as it stands, I am constrained to dissent 


from the rulings in these cases and to give the first 
question in this reference the answer which I have 
proposed. 


(1) (1916) L.B.R. 220, at p. 231. (2) 2 U.BAR, (1914-16) 61, 
(3) (1927) 5 Ran. 626. ~ 
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As pointed out by the Full Bench of the Chicf 
Court in Shwe Tun’s case at page 244, “if reform is 
desirable, it must come from within the order ilsclt 
or must be brought about by pressure of lay 
Buddhist opinion. 

Since my answer to the first question in this 
reference is in the negative, the second question 
does not cail tor an answer. 

I agree to the proposed order in respect of the 
costs of this reference. 


Ormiston, J.—Two questicns were referred by 
Carr, J., for decision by a Full Bench ;— 

(1) Is a sale of immoveable property to a 
Burmese Buddhist monk void on the 
ground that a monk is prohibited by the 
rules of the Vinaya from entering into 
such pecuniary transactions ? 

(2) If such a sale is void is the vendor 
estopped from suing to recover possession 
of the property on the ground of the 
vendee’s incapacity to contract ? 


Carr, j., with whom Brown, J., concurred, 
answered the first question in the negative, and, if 
necessary, would have been prepared to hold that 
there was no estoppel. Maung Ba, J., with whom 
‘Rutledge, C.J., agreed in a separate concurring 
judgment, answered the first question in the aflirm- 
ative, but agreed with Carr and Brown, JjJ., in 
holding that the answer to the second question 
should be in the negative. The Court being equally 
divided on the first question, the reference was 
further heard by a Full Bench differently constituted. 

The facts, so far as material, are set out with 
sufficient particularity in the order of reference of 
Carr, J:;, whose reasoning in the answer to the first 
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question is so congent that I have little to add to 
what he has said. As pointed out by the learned 
Chief Justice, it is not questioned that a monk has 
capacity to contract for a purely religious object, and 
the reference should be taken as limited to tran- 
sactions for a secular or personal and not for a 
religious purpose. 

The answer to the first question appears to 
depend on the construction to be placed on section 
13 (1) of the Burma Laws Act (XIII of 1898), 
which provides..that..in. regard to any question 
regarding succeSsion, inheritance, marriage or caste, 
or any religious usage or institution, ‘‘the Buddhist 
law in cases where the parties are Buddhists shalj 
form the rule of decision’. The section clearly 
contemplates that, unless the question does fall within 
the category, “the Buddhist law is not to form the 
tule of decision. It is immaterial, therefore, whether 
by the rules of Vinaya a monk is prohibited from 
entering into the transaction, or whether, prior to 
the passing of the the Act, those rules would, in such a 
case, have been enforced as law by a Civil Court. 


- They may be binding on a monk in foro conscien- 
_ tiae, but unless they fall within the ambit of the 


sub-section, they are not to be enforced as law by a 
Civil Court. The only ground on which it can be 
suggested that a sale of immoveable property to a 
Buddhist monk is covered by the sub-section is that 


it is a quéstion relating to a religious usage or 
‘institution. I agree with my brother Carr in holding 


that the reference involves merely a question of 
contract and does not involve a question relating to 
a religious institution or usage. It is, to my mind, 
immaterial that a monk is a member of a religious 
institution, whose rules forbid him to enter into a 


particular contract. The question before us is not 
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in regard to the institution itself, but whether a 
member of it may contract. To describe a rule 
whereby he is forbidden to enter into a particular 
class of contracts as a religious usage is to give 
a strained and unnatural meaning to that expres- 
sion. 

Section 11 of the Indian Contract Act, omitting 
immaterial portions, enacts that every person is 
competent to contract who is not disqualified trom 
contracting by any law to which he is subject. If 
it be the case, as I have held, that ihe rule of the 
Vinaya under which a monk may not enter into a 
contract for a secular purpose is not a rule to be 
enforced by a Civil Court, it is not a law to which 
he is subject. So far as this section is concerned, 
therefore, a monk is not disqualified from centering 
into a contract, and a sale of land to him is not 
void. 

The applicability of section 23 of the Indian 
Contract Act, rendering void an agreement of which 
the consideration or object is unlawful, remains to 
be considered. It follows from what I have said 
that a contract entered into far a secular purpose by 
a monk is not in itself forbidden by law, or of such 
a nature that, if permitted, it would defeat the 
provisions of any law. It is suggested that it is 
immoral, or opposed to public policy. In my view 
it is neither. It can only be immoral on the ground 
that the monk in entering into it violates an obli- 
gation which is binding on his conscience. If this be 
so, every contract entered into by a man against the 
dictates of his conscience would be immoral. To 
so hold would be to reduce the law to an absurdily. 
On the question of public policy, I would say that 
it is the policy of the law to promote rather than,to 
restrict freedom of contract. 
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I would answer the first question in the. negative. 


Maune Law. The second question does not arise and, in my 


_ORMISION. J. 


1929 
May, 17. 


opinion, should not be answered. 

The decisions of the Court of the Judicial Com- 
missioner, Upper Burma, in U Tilawka v. Nga Shwe 
Kan (1) that a Buddhist monk is prohibited by his 
personal law from engaging in any monetary tran- 
saction and of this Court in U Teza v. Ma E 
Gywe (2), that a purchase of property by a Buddhist 
monk is contrary to his personal law and is immoral 
within the meaning of section 23 of the Indian 
Contract Act, should, in my view, be overruled. 

The respondents will pay the costs of the refer- 
ence, advocates’ fees ten gold mohurs. 


APPELLATE CIVIL. 


Before Mr, Justice Heald and Mr. Justice Maung Ba. 


MA MON THA AND OTHERS 
Ve , 
MA SAN AND OTHERS.* 


Palin trees, whether immoveable property—‘ Standing timber"—General 


Clauses Act (X of 1897), s. 3 (25), Burma General Clauses Act (Burma Act 
I of 1898), s. 2 (29)—Provincial Small Cause Courts Act (IX of 1887), 


Article 8, Second Schedule—Suit for possession of toddy—palm trees not 
a suit cognisable by Courts of Small Causes, 

Growing toddy-palm trees are ordinarily immoveable property under the 
Transfer of Property Act and the Registration Act. They are immoveable 
property: within the definition of the General Clauses Acts and are therefore 
“timmoveable property” for the purposes of the Civil Procedure Code, the 
Burma Courts Act and for the purposes of the Small Cause Courts Acts. Asuit 
therefore for the possession of a toddy-palm grove is } not a suit of the nature 
cognizable by Courts of Small Causes. 





(i) 2 U.B.R. (1914-16) 61. : (2) (1927) 5 Ran. 626. 
? Civil Revision No. 316 of 1928 Arising out of Civil Appeal No. 39 of 1928 
of the District Court of Myingyan. 
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“ Standing timber ’? which are excluded from the definition of immoveabie 
property are trees which are fit to be used for building, furniture, and sucy 
dike purposes. 

Bodha Gandi.eri v. Ashlohe Singh, 5 Pat. 765, Krishnarao v. Babaji, 24 
Bom. 31 ; Lalji Singh v. Nawab Chowdhary, 7 Pat. 646 ; Sakharam y. Vishram, 

19 Bom. 207 ; Shanti v. Vepa, 3 Mad. H.C.R. 237—refer red to. 

Natesa v. Tangavelu, 38 Mad. 881—disting uished. 

Maung Kywe v. Maung Kala, 4 Ran. 503—dissented from, 

Ganguli for the appellants. 


Basu for the first respondent. 


HEaLp, J.—The parties to this litigation are 
descendants of a common ancestor, Shwe Pan, appli- 
cants being the widow and children of Maung Tun, 
a son of Shwe Pan’s son Tha Dun Aung, while 
respondents are Tha Dun Aung’s half-brothers and 
sisters, being children of Shwe Pan by a wife other 
than Tha Dun Aung’s mother. They are litigating 
about atoddy-palm grove valued at Rs. 300. Appli- 
cants are in possession of the grove and they allege 
that it belonged to Tha Dun Aung who gave it to his 
son Maung Tun, from whom they inheritedit. Respon- 
dents on the other hand say that they received it as 
their share of the estate of Shwe Pan asa result of 
arbitration proceedings between them and Tha Dun 
Aung’s widow Ma Pyu, and that.applicants.are.merely 
tenants of Ma Pyu 

It is to be noted that the litigation relates only to the 
growing trees and not to the land on which they-stand, 
the separate ownership of growing palm-trees and the 
land on which they stand, being recognised in this 
Province where such trees and the Jand are separately 
assessed to revenue. ; 

The trial Court dismissed respondents’ suit but the 
District Court on appeal gave them a decree for 
possession of the trees. . 

- Applicants have now filed an application in revision. 
against the decision of the District Court, but under 
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section 115 of the Code no revision lies if the decree is 
appealable. 

The decree is appealable under section 100 of the 
Code if the suit is nota suit of the nature cognisable 
by Courts of Small Causes, and it is appealable under 
section 11 of the Burma Courts Act if itis nota suit 
of the nature cognisable by a Court of Small Causes 
under the Provincial Small Cause Courts Act but is 
a suit relating to immoveable property or to any right 
or interest in immoveable property, or is a suit in which 
it is necessary“to’ decide any question relating to 
succession or inheritance. 

So far as both the Code and the Act are concerned, 

the question whether the suit is one of the nature 
cognisable by Courts of Small Causes arises, and so 
far as the Act is concerned the further question might 
arise as to whether or notitis a suitin which it is 
necessary to decide a question relating to succession 
or inheritance. 
It is not suggested that that further question arises 
in this case, but it has been assumed that the suit is 
one of the nature cognisable by Courts of Small Causes 
on the ground that growing palm-trees are not immove" 
able property and therefore asuit for possession of 
them is not within the purview of Article 4 of the second 
Schedule to the Provincial Small Cause Courts Act. 

In Upper Burma suits for the possession of palm 
groves or growing palm-trees have for many years been 
regarded as suits for immoveable property, probably on 
strength of the ruling in the case of Po Thit v. Maung 
Te (1) where it was held that growing palm-trees are not 
“standing timber ” within the meaning of those words 
in section 3 of the Upper Burma Regtstration Regu- 
lations so as to be excluded from the definition of 


(1) 11 U.B.R. (1902-03) U.B. Registration Reg., p. 1. 
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“immoveable property”’ for the purposes of that 
regulation. 

But in the case of Maung Kywe v. Maung Kala 
{1) a learned Judge of this Court, following the case 
of Natesa v. Tangavelu (2), held that alease of growing 
palm-trees was not a lease of immoveable property 
within the definition of immoveable property given in 
the Transfer of Property Act and that the rent reserved 
by such a lease did .not fall..within the definition of 
“rent”? given in that Act, and that therefore a suit for 
such rent was not a suit for rent within the meaning of 
Article 8 of the Second Schedule to the Provincial 
Small Cause Courts Act but was a suit of the nature 
cognisable by Courts of Small Causes. 

In support of the view that growing trees are not 
necessarily moveable property the following cases have 
been cited, namely, Krishnarao v. Babaji( 3), Muhamed 
Sadiq v. Laute Ram (4), Bodha Gandheri vy. Ashloke 
Singh (5) and Lalji Singh v. Nawab Chowdhary (6): 

On the other side, besides the Rangoon case, only 
the case of Natesa v. Tangavelu, mentioned therein, 
has been cited. eee 

The decision in Krishnarao v. Babaji related to 
the question whether the growing mango [rece was 
immoveable property for the purposes of section 3 of 
the Registration Act of 1866 which, like the present 
Registration Act, exclude ‘standing timber’ from 
the definition of immoveable property, and the learned 
- Judges said that “‘ timber’ meant properly such trees 
only as are fit to be used in building and repairing 
houses and that a mango tree, which is primarily a 
fruit tree might not always come within the term. 
They decided however on the strength of the statement 


(1) (1926) 4 Ran. 503... (4) (1901) 23 All. 291, 
(2) (1915) 38 Mad. 881. : (5) (1926) 5 Pat. 765, 
(3) (1915) 24 Bom, 31. (6) (1928) 7 Pat. 646. 
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of the Judge in‘ the trial ‘Court that “the mango 
tree, though a fruit bearing one, may be classed as a 
timber tree especially in this part of the country 
(Ratnagiri) where its wood is often used for building 
houses ”, that the tree in that case should be regarded 
as moveable property for the purposes of the Registra- 


tion Act. 
The case of Muhammed Sadiq v. Laute Ram did 


not really raise or decide the question whether or not 
growing trees are immoveable property. The question 
raised in that case was whether on a partition by a 
Revenue Court, which had statutory jurisdiction to 
partition “land”, the trees growing on the land passed 
by such partition, and if was held that they did pass 
as being part of the land. es 

The case of Bodha Gattdheri v. Ashloke Singh was 
a suit for possession of a growing mango tree which 
was alleged to have been transferred by an unregis- 
tered deed of gift. The question.was raised whether 
growing mango trees were “standing timber” within 
the meaning of section 3 of the present Transfer 
of Property Act which like the Registration Act 
excludes ‘‘standing timber” “from“the-definition of 
immoveable property. The learned Judges expressed 
an opinion thai in the peculiar circumstances of that 
case and having regard to the fact that the tree in 
suit was not intended to be used as timber but was 
intended and was in fact used for the purpose of 
enjoying the fruits from it, the tree must be regarded 
as immoveable property and not moveable property 
for the purposes of the Transfer of Property Act. 

The case of Lalji Singh v. Nawab Chowdhary 
relaied to the definition of ‘“‘ immoveable property ” 


in ‘the Registration Act, and the following passage 


occurs in the judgment : “The question therefore is 
whether. fruit trees such as mango trees are to be 
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regarded as standing timber or not. In my opinion 
they clearly are not standing timber, they are not 
intended for use as timber at all, they are in the 
ordinary course used merely as fruit trees, that is to 
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say, they are there for the purpose of yielding fruit HeaLp, J. 


and not for the purpose of being cut down in orde, 
to be converted into furniture Or parts of houses oy 
for any other purpose for which timber is ordinarily 
used. It may be that occasionally mango wood is 
used for the same purpose as ordinary timber, but if 
So it must be very exceptional. The wood of the 
mango tree is notin my experience of such a nature 
that it can be said to be used generally as timber. ” 
In the result the learned Judges held that for th® 
purposes of the Registration Act growing mango 
trees are not “standing timber”? and are therefore 
““immoveable property.” 

In the case of Natesa v. Tangavelu a written 
lease of certain palm-trees had been given and the 
question arose whether that lease needed to be regis- 
tered. The learned Judges found that the interest 
conveyed by the document, which was the right to 
take toddy and fruit from the trees for two years, 
was not for the purposes of the Registration Act an 
interest in immoveable property, but their finding did 
not necessarily involve a finding that the trees them- 
selves were not immoveable property since it pro- 
ceeded to some extent on a consideration of the fact 
that fruit upon and juice in treesare moveable property. 

It will have been noticed that all these cases, in 
so far as they dealt with the question whether or not 
growing trees are to be regarded as immoveable 
property dealt with that question in relation to either 
the Transfer of Property Act or the Registration Act, 

But the definitions of “ immoveable property ” given 
in those Acts do not apply to.the Code or to the 
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Burma Courts Aet or to the Provincial Small Cause 
Courts Act. 

The definition of “immoveable property’’ which 
applies to the Code is that given in the General 
Clauses Act, 1897, which says that in all Acts of the 
Governor-General in Council and Regulations made 
after the commencement of that Act unless there is 
anything repugnant in the subject or context ‘“‘im- 
moveable property ” shall include land, benefits to arise 
out of land, atfd things attached to the earth of 
permanently fastened to anything attached to the 
earth, but so far as the Code is concerned that 
definition is modified by the statement in the Code 
itself that moveable property includes growing crops. 

The definition which applies to the Burma Courts 

Act is that given in the Burma General Clauses Act, 
which is the same as that given in the General 
Clauses Act of 1897. 
_ Thre is no definition of ‘‘immoveable property ” 
which by law applies to the Provincial Small Cause 
Courts Act, because that Act was passed before. the 
General Clauses Act of 1897, came into force and 
the earlier General Clauses Acts contained no defini- 
tion of ‘‘ immoveable property ”’, but I think that in the 
absence of anything repugnant in the subject or 
context, the definition given in the General Clauses 
Act of 1897 may reasonably be applied to the Pro” 
vincial Small Cause Courts Act, and the definition 
given in the Burma General Clauses Act, which is 
the same as that given in the General Clauses Act 
of 1897, certainly applies to the Rangoon Small Cause 
Courts Act. 

There seems to be little case law on the subject 
of the meaning: of immoveable property in the Code, 
but in the case of Sakkaram v. Vishram (1) the High 





" (4) (1895) 19 Born. 207. 
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Court of Bombay held that a suit for possession of a grow- 
ing jack-fruit tree was a suit for immoveable property. 

As for the Small Cause Courts Act the High 
Court of Madras in the case of Shamli v. Vepa (1), 
which does not seem to have been officially reported, 
said that a Small Cause Court cannot entertain a suit 
for possession of a growing jack-fruit tree ‘‘ which is 
certainly immoveable property. ” 

If growing palms or fruit trees are immoveable 
property for the purposes of the Transfer of Property 
Actand the Registration Acts, which exclude “ stand- 
ing timber” from the definition of ‘ immoveable 
property” then a fortiori they would be immoveable 
property for the purposes of the General Clauses 
Acts which say that immoveable property includes 
things ‘‘attached to the earth,” the words “attached 
to the earth” having already been defined in the 
Transfer of Property Act as meaning among other 
things “rooted in the earth as in the case of trees 
and shrubs.’ In the Upper Burma case already cited 
reference was made to the definitions of “timber” 
given in Wharton’s Law Lexicon and Stroud’s Judicial 
' Dictionary, and it may be useful to refer to the 
definition given in the New English Dictionary- 
There “‘timber’’ is said to be building material 
generally, wood used for the building of houses, ships, 
etc., or for the use of the carpenter, joiner, or other 
artisan, wood in general as a material especially alter 
it has been suitably trimmed and squared into logs 
or further adapted to constructive uses. The word 
is said to be applied to the wood of growing trees 
capable of being used for structural purposes and 
hence collectively to the trees themselves, ‘‘ standing 
timber,” and in English law to embrace generally the 
oak, ash and elm of the age of 20 years or more and 








1) 3 Mad. H.C.R. 237. 
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in particular districts by iocal custom including other 
trees, such as birch in the county of York and 
beech in the county of Buckingham. The Diction- 
ary cites Blackstone as saying that oak, ash and elm 
are timber in all places, and in some particular 
countries by local custom where other trees are gener- 
ally used for building they are thereupon considered 
as timber. It is probable that the framers of the 
Transfer of Property Act and the Registration Act 
were familiar with the meaning of the word “timber” 
in English law and used this word instead of the 
word “trees” intending to include only trees ordin- 
arily used as material for buildings, ships, furniture 
and the like, and to exclude trees not so used. The 
view that ‘‘standing timber ”..1n the Registration Act 
means trees “intended for early conversion into 
timber’? has been adopted by the Government of 
Burma in Direction 24 of the Burma Registration 
of Deeds Directions, and it is clear that there is 
judicial authority for that view. I think therefore 
that growing toddy-palm trees are ordinarily immove- 
able property under the Transfer of Property Act and 
the Registration Act andthat'“they are certainly 
immoveable property within the definition of the 
General Clauses Acts and are therefore ‘‘immoveable 
property ” for the purposes of the Code and the Burma 
Courts Act, and I see no reason to believe that they 
are not immoveable property for the purposes of the 
Small Cause Courts Acts. 

I would therefore hold that the present suit, being 
a suit for the possession of immoveable property, is 


‘not a suit of the nature cognisable by Courts of Small 


Causes, and that therefore a second appeal lies and 
that the application forrevision is incompetent. 


Maunc Ba, J.—I concur. 
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APPELLATE CIVIL. 
Before Mr. Justice Mya Buand Mr. Justice Baguley. 
MA SIN 1929 
v. June 10. 


MA PU AND oTHERS.* 


Arbitration—Award made by three oulof four arbitrators wit hout consultation 
and agreement of the fourth abritrator—Axgreemént'to abide by decision 
of majority—Such award not by majority and not binding on parties— 
Misconduct of arbitratorsto iguore the fourth arbitrator. 

An award made by three out of the four arbitrators appointed without 
discussion with the fourth arbitrator and in his absence and to which he docs 
not ag-ee is not a valid award. It cannot be called an award by a majority of 
four arbitrators which would be binding on the parties who had agreed to abide 
by the decision of the majority of arbitrators in case of difference. It amounts 
to misconduct on the part of the three arbitrators tu draw up such an award 


without consclting the fourth arbitrator. 
Nand Ram v. Fakir Chand, 7 All. 523 ; Thammiraju v. Bapiraju,12 Mad. 


113—referred to. ; 


. Sanyal for the appellant. 
Ko Ko Gyi for the respondents. 


BaGULEY, J.—This appeal arises. from an appli- 
cation under section 21, Second Schedule, Civil 
Procedure Code, to file an award. 

The parties are heirs of one U Chit, and they 
entered into an agreement to refer to arbitration the 
“question of the division of the estate left by him. 
The agreement to refer to arbitration is a fairly 
lengthy one, and states that the four arbitrators have 
been appointed by the parties in order that the 
whole estate of the deceased U Chit, consisting of 
moveable and immoveable property, might be divided 
‘among them according to Mohamedan. Law. ‘The 
agreement also places a time limit on the arbitration, 








‘ * Civil Miscellaneous Appeal No. 48 of 1928 (at Mandalay) from the order 
of the District Court of Mandalay in Civil Suit No. 8 of 1928. 


716 


1929 
Ma SIN 
v. 
Ma Pu. 


BAGULEY, J. 


INDIAN LAW REPORTS. [VoL VII 


and, after referring to what should happen if any of 
the arbitrators withdrew. or was removed from office 
or unable to act, the parties (in paragraph 1() agree 
to abide by the decision that may be given by the 
four arbitrators, or to abide by the decision of the 
majority if there be any difference of opinion. 

The arbitrators began their duties and produced 
an award, referred to as Exhibit A. In. this award 
they fixed the shares of the heirs, the sister of the 
deceased taking four shares, his widow two shares, 
and his cousin one share, each; they also specifically 
divided up some of the moveable property left by 
the deceased, but they did not partition the immove. 
able property among the heirs. In my view the 
actual division and separation of the shares was the 
reason for which the arbitrators were appointed. 
This award (Exhibit A) was unanimous. 

After this, in some way or another, the attention 
of the arbitrators seems to have been drawn to the 
fact that they had failed in the object for - which 
they had been appointed, because they had not 
divided up the property and had merely stated 
the shares into which some of it was to be divided. 
After this a second award (Exhibit B), which does 
divide up the immoveable property was drawn up 
and signed by three of the arbitrators; but it was 
apparently not agreed to by the arbitrator who did 
not sign it. It is this second award which plaintiff 
now seeks to have filed. 

The learned District Judge considered the 
question of whether Exhibit A or Exhibit B was to 
be filed. He found that Exhibit A was incapable 
of execution by reason of its incompleteness 
and inaccuracy and that Exhibit. ‘B~ was invalid 
because it was not signed by-all the arbitrators and 
“there being no provision regarding the prevailing 
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of the majority opinion.”’ This last reason is clearly 


due to an oversight. The reference to arbitration 
most clearly provides for the parties accepting the 
decision of the majority in case of there being lack 
of agreement. Against this order of the District 
_ Judge the original plaintiff has filed the present 
appeal. 

There are two real grounds of importance: the 
first is that the lower Court erred in holding that 
Exhibit A was incomplete and incapable of execu- 
tion, and the second is that Exhibit B being signed 
by the majority of the arbitrators was a good award. 
With regard to the first point in which it is 
contended that Exhibit A was a gcod award it 
seems quite clear that if Exhibit A were accepted 
and filed we should merely have the state of affairs 
that the parties were joint owners in certain propor- 
tions of certain immoveable property. This would 
not fulfil the end for which the arbitrators were 
appointed. It would be incapable of execution and 
if the parties wished to enjoy their shares separately 


they would have to file a suit for partition. Exhibit 


A is clearly incomplete. With regard to Exhibit B, 
the actual state -of affairs seems to be that one party 
had an advisor or supporter, one Soon Thin, who is 
not unknown to these Courts as a dabbler in litiga- 
tion. When the arbitrators produced Exhibit A, he 
being conversant with a certain amount of law, saw 
at once that it was not a good award as it failed to 
divide up the property; so he sent a letter to the 
arbitrators pointing out that it was inaccurate. This 
jetter first found its way to one of the arbitrators, 
Hla Din vide his evidence. He gave the letter back 
to the clerk who brought it and said that no more 
could be done as the award had already been made. 
After this it was sent on to another arbitrator, Maung 
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Ba Kyi; it was he who wrote Exhibit B without 
giving notice te.the parties and apparently in the 
absence of the arbitrator Hla Din. The other arbi- 
trator who has been examined as witness (U Ywet) 
seems to know very little about it, but he seems to 
have signed the award blindly without knowing what 
it was all about. It appears from his evidence that 
Maung Nyein and Ba Kyi on receipt of this 
letter from Soon Thin promptly drew up Exhibit B 
and got him to sign it without discussion and then 
sent it on to Hla-Min for -hiu to sign too, but he 
refused to sign it. The question then is whether 
this is an award by the majority of the arbitrators 
which has got to be accepted by the parties. in 
accordance with paragraph 10 of the reference to 
arbitration. It is clearly an award by three arbi- 
trators, made in the absence of the fourth and without 
his being given an opportunity of consulting with 
them about it. 

There seems to be vecy little authority on this 
point. An important case appears to be that of 


~ Naud Ram v. Fakir Chand (1). In this case, on page 


528, Mahomed, J., says: “ What the parties to a 
reference to arbitration intended is that the persons 
to whom the reference is made should meet and 
discuss together all the matters referred, and that the 
award should be the result of their united delibera- 
tions. This conference and deliberation in the 
presence of all the arbitrators is the very essence of 


the arbitration, and the sole reason why the award is 
anade binding.”’ This view of the matter appears to 


me to be correct and as differentiating well between 

an award by the majority of four arbitrators and an 

award by three arbitrators without reference to the 

fourth. This case, it is to be noted, is one in which 
. _ (1) (1885) 7 AML 523. 
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there were three arbitrators and the parties agreed to 
abide by the decision of the majority, but in actual 
fact one of the arbitrators never acted at all. 

The case of Gurupfathappa v. Narasingappa (1) 
has been quoted, but this does not help because 
there was no provision that the award of the majority 
of arbitrators should be binding. 

In Thainmiraju v. Bapiraju (2), there were three 
arbitrators appointed but one of them was absent 
during the examination of witnesses. All three who- 
ever were present at the’majority of the meetings 
and at the final meeting when the award was drawn 
up. In this case nothing is said as to whether it 
was specially provided that the opinion of the majority 
of the arbitrators was to prevail, but it was held 
that one of the arbitrators has been guilty of mis- 
conduct by absenting himself from the meeting and 
the other two arbitrators have been guilty of mis- 
conduct in examining witnesses in the absence of 
¢he third arbitrator. The case of Nand Ram 
v. Fakir Chand (3) was quoted, apparently with 
approval. 

The only other case to which we have been 
teferred is an unofficially. reported:case+in the All- 
India Reporter, namely, Sheik Abdulla v. M.V.R.S. 
Firm & Sons (4), in which Po Han, J., expressed 
himself as being of opinion that when a matter has 
been referred to the arbitration of five arbitrators and 
it was expressly laid down that the parties abide by 
the award of the majority of them, an:award made 
by three arbitrators out of the five in the absence of 
the other two, who took no part in the arbitration 
proceedings, could not be regarded asa valid award 
by the majority of the five arbitrators which would 





(1) (1884) 7 Mad. 174, (3) (1885) 7 All. 523. 
(2) (1889) 2 Mad. 113, (4) (1924) 2 Ram. 153, 
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bind the parties. With this opinion I am in entire 
concurrence. ee 

For these reasons I am of opinion that an award 
of three arbitrators, made without final discussion with 
the fourth arbitrator and in his absence and to which 
he does not agree, is not an award bya majority of 
four arbitrators, which under the present deed of 
reference would have to be accepted, but is an award 
by three arbitrators. The three arbitrators must be 
regarded as having been guilty of misconduct in 
drawing up the final award without..consulting the 


fourth one at all. 


I would therefore dismiss this appeal with costs, 
advocate’s fee three gold mohurs. 


Mya Bu, J.—I concur. 


APPELLATE CIVIL. 
Before Mr, Justice Chari and Mr. Justice Brown. 
LEONG HONE WAING 


v. 


LEON AH FOON 4 AND OTHERS.* 





Religion of a deceased person, how provable when a relevant fuck en chon 
by deceased in his will—Evidence Act (I of 1872) ss. 11 (2), 14, 21 (2)— 
Chinese Confucian, testamentary power of a,—Succession Act (XXXIX of 
1925), s. 58—Undue influence—mere disinheritance of one heir does not 
prove undue influence. 

Where the religion of a deceased person is a fact in issue, his own apieuin 
declaration about his religion made in a formal document, ¢.g., in his will, is 
admissiblein evidence andis entitled to great weight. Such declaration would 


- be admissible under the provisions of ss. 11 (2), 14 and 21 (2), of the Evidence 
“Act. 


To establish a prima facie case of undue influence as regards the execution 
of a will, it is not enough to show merely that the eldest son was entirely 
disinherited and another son given the whole estate. 

Bur Singh v. Uttam Singh (P.C.) 38 Cal. 355—referred to. 
= 

"* Civil First Appeal No, 245 of 1928 from the judgment of the District 
Court of Amherst in Civil Regular No. 28 of-1927. - 
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Moore and N.N. Burjorjee for the appellant. 1929 


Sutherland for the Ist and 3rd to 7th respondents. ee eb 
N. M. Cowasjee and Kyaw Zan for the 2nd respon- v, 
a t i LEon AH 
ent. Fooy. 


CuHarRiI and Brown, JJ.—The appellant Maung 
Maung alias Leong Hone Waing filed a suit in the 
District Court of Amherst for the administration of the 
estate of his grand-father Leong Chye deceased. The 
first two defendants are Leong Ah Foon and Leong Ah 
Choy, the only surviving sons of the deceased. The 
other defendants are the representatvies of the other 
two sons of the deceased. Maung Maung claims to 
have been adopted as the son of Leong Ah Wong, a 
son of Leong Chye, who died many years ago. Shortly 
before his death, Leong Chye executed a_ will 
and also executed two deeds of gift, whereby he 
transferred a large portion of his property to the 
second defendant Leong Ah Choy, and in the will he 
made Leong Ah Choy his sole heir. His other son, 
Leong Ah Foon, obtained nothing under the will 
and the grand-children and other heirs are given 
legacies of Rs. 1,000 each. In the plaint it is claimed 
that at the time of the execution of the will and of 
the deeds of gift Leong Chye, by reason of mental 
incapacity and oldage, was under the dominance of 
Leong Ah Choy, and that the execution of the deeds 
was obtained by undue influence on the part of Ah 
Choy. The will was duly admitted to Probate after 
Leong Chye’s death, and the present suit was not 
filed until July 1927, that is over eight years after his 
death. It is claimed on behalf of the plaintiff that 
even if Leong Chye did make the will and was not 
induced to do so by undue influence, nevertheless 
the will is invalid, because under thd Chinese Cus- 
tomary Law he is not competent to make it. Ah. 
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Choy entirely denies that there was any undue influ- 


Leone Hone ence in connectiot with the*making of the will. He 


WAING 
v. 
LrEon AH 
Foon. 
CHARI AND 
Brown, J]. 


contends that his father was a Confucian by religion 
and that therefore under the Indian Succession Act 
he had full capacity to make the will. It has further 
been argued on his behalf that, even if the Court 
should hold that Leong Chye was a Buddhist, never- 
theless a Chinese Buddhist is able to make a will 
and his powers in that respect are unrestricted. A 
number of issues were framed and. evidence was 
recorded at some length. The trial Judge found as a 
fact that the will was a genuine will and that neither 
the will nor the deeds are liable to be set aside on the 
ground of undue influence. He further found that 
Leong Chye was a Confucian and not a Buddhist at his. 
death. He therefore dismissed the suit. It is against 
this order of dismissal that the present appeal is filed. 

The question of the power to make a will is dealt 
with in Part VI of the Indian Succession Act. 
Section 58 excepts from the operation of this part 
succession to the property of any Hindu, Buddhist, 
Sikh or Jaina, but lays down that save as so provided. 
or byany other law for the time being in force, 
the provisions of this part shall constitute the law of 
British India applicable to all case, of testamentary 
succession. It is not suggested that the deceased 
was a Hindu, Sikh or Jaina; nor is there any other - 
law in force with regard to the estates of Confucians. 
Unless therefore it can be shown that the deceased 
was a Buddhist, the provisions of this part of the 
Act will apply to the estate of Leong Chye. If then 
the finding of the trial Judge on the two main 
questions of fact are correct, the suit was rightly 
dismissed. 

“The first question, that of undue influence, raises 
no difficulty. The matter has been argued at. 
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considerable length before us but in our opinion the 
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plaintiff has entirely failed to prove that there was Lronc Hox 


any undue influence exercised over Leong Chye when 
he made ihe will or the two gifts. Leong Chye died 
on the 2\st of May 1919. The will and the first 
deed of gift are dated the 2nd of April 1919. The 
second deed of gift is dated the 7th of May. Leong 
Chye was admittedly an old man when he died, 
probably about 78 years of age. But there is prac- 
tically no evidence to»show.that his mental capacity 
was in any way impaired, except that of the plaintiff 
Maung Maung and of his first witness Hone Kyan. 
Hone Kyan is the son of Ah Foon, the eldest son 
of Leong Chye, and is therefore a highly interested 
witness. Further, owing tothe unsatisfactory nature of 
his answers to certain questions relating to tis visit 
to Moulmein shortly before Leong Chye’s death, the 
trial Judge, who examined him, considered him to be 
an untrustworthy witness. Boththese witnesses depose 
to Leong Chye’s mind being affected before his 
death. But their evidence on this point is entirely 
unsupported by any independent evidence of any 
kind. On the other side we..have the evidence of 
U Shwe Thwin and Dr. Kanga. U Shwe Thwin is a 
well-known advocate of this Court, who has practised 
in the Courts of Moulmein since the year 1878. He 
has recently borrowed money from Ah Choy, but we 
cae see no reason whatsoever for not accepting him 
as a trustworthy and reliable witness. He and the 
other partners of his firm had been Leong Chye's 
Jegal advisers for many years. He says that he was 
called in by Leong Chye to draw all three disputed 
deeds. About the will and the first deed of gift, 
Exhibits D and E, he received instructions within a 
week of their execution. Leong Chye himself gave 
him the instructions, and the witness states: ‘‘ There 
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is no truth in the suggestion that Leong Chye was 
not in a sound state of mind when ‘he executed the 
three abovementioned documents. Leong Chye was 
quite in his right senses when he gave me instruc- 
tions in connection with Exhibits D, E and F and 
also when he executed them. As far as I know 
Ah Choy did not use any influence over Leong Chye 
to get him to execute these three documents.” 
Exhibit F is the second deed of gift, for which also 
U Shwe Thwin says Leong. .Chye, gave him instruc. 
tions. His evidence is supported by that of Dr. Kanga 
who is a medical practitioner who has been practising 
in Moulmein for 25 years. He treated Leong Chye in 
his last illness up to the 14th of April. He witnessed 
the execution of all three deeds and says that the state 
of Leong Chye’s mind at the time-was-perfectly sound 
and that if he had the slightest doubt as to the 
condition of Leong Chye’s mind he should certainly 
not have put his signature on those documents. 

The will, it is sought to upset, entirely disin- 
herits the eldest son and gives the whole estate to 
Ah Choy, and many years before Leong Chye’s 
death, Ah Choy had been managing his business, 
It has been suggested that these facts “alone are 
sufficient to throw the burden on Ah Choy to show 
that there. was no undue influence. We are unable 
to agree with this contention. The principles approved 
by their Lordships of the Privy Council in the case 
of Bur Singh v. Uttam Singh (1) show that consider- 
ably more than this is required to establish a primd 
facie case of undue influence. But even if the con- 
tention were correct and the burden were shifted on 
to Ah Choy to show that Leong Chye had executed 
the documents of his own free will and without any 
undue influence on the part of Ah Choy, we one 


-_—_—— 


(i) (1910) 38 Cal, 355. 
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have no hesitation in holding that Ah Choy has dis- 
charged that burden. We are in entire agreement 
with the trial Judge that neither the deeds of gift 
nor the will can be set aside on these grounds. 

The second question which was decided by the 
trial Court in favour of Ah Choy presents greater 
difficulty. In his will dated the 2nd of April 1919 the 
following recital occurs :— 

‘Tam the son of Leong Ah Shi, alias Foong Hongand his 
wife Chin Shi, who where both followers of Confucius in the 
Sanning District of the province of Canton, and { was brought 
up in the faith of my parents. I have always strictly con- 
formed to my duty as regards ancestral rites and forms of 
worship and I hereby declare that I am a_ follower of 
Confucius.” 
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Two earlier wills of Lcong Chye have been proved, | 


one dated in the year 1910 and-the-other. dated in 
the year 1914. Under both of these wills Ah Choy 
is made the sole heir, and both of them contain a 
declaration as to the religion of the testator similar 
to the declaration in the last will. It has been 


argued before us that these statements in the two’ 


wills are not admissible in evidence forthe purpose” ‘ 


of proving the deceased’s religion, We have been 
referred to certain rulings to the effect that recitals 
in deeds cannot themselves be relied upon for the 
purpose of proving the assertions of fact which they 
contain. Wedo not think, however, that the cases 
cited are of any assistance in dealing with the 
present caSe. What we have to decide is not 


whether a recital in a deed as to any specific fact 
can ordinarily be admitted in evidence, but whether 
the statement of a dead man recorded in the form 
of document as to his religion is admissible for the 
purpose of proving what that religion is. 

The fact in issue in the present case is ‘the 
religion of the deceased. It is asserted by the 
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appellant that he wasa Buddhist within the meaning 
of the Indian Suécession Act, and this is denied by 
by the respondent. Buddhism is not a religion 
which requires any specific ceremony or public 
profession of faith for its adherents, and the ques- 
tion as to whether a man is a Buddhist or not 
can only be decided by considering his professions 
and his conduct during his life time. If it is shown 
that his profession of faith and his conduct are such 
as to justify an inference that he is a Buddhist, 
then the case of his status is made out, and in 
deciding on this point it seems {o us quite impos- 
sible to disregard a solemn profession ot faith made 
in formal documents. It is contended that the 
statements in question are not such statements as 
would be admissible under section 32 of the 
Evidence Act. That is quite correct... But in our 
opinion the statements in question are admissible, 
because the statements themselves are relevant facts 
independently of section 32. Section 14 of the 
Evidence Act lays down that facts showing the 
existence of any state of mind—such as intention, 
knowledge, good faith, negligence, rashness, ill-will] 
or good-will towards any particular person, or 
showing the existence of any state of body or bodily 
feeling—are relevant, when the existence of any such 
state of mind, or body, or bodily feeling, is in issue or 
relevant. In paragraph 580, Volume I, Taylor on 
Evidence, the following passage occurs :— 


‘““ Whenever the bodily or mental feelings of an individual 
are material to be proved, the usual expressions of such 
feelings, made at the time in question, are also original 
evidence. If they were the natural language of the -affection, 
whether of body or mind, they furnish satisfactory evidence 
and often the only proof ofits existence. And the question | 
‘whether they were real, ro feigned, is for the jury. to 
determine.” ahG ay roe 
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It is quite obvious that the mental feelings of 
the deceased are highly relevant to the question of 
his religion, and the expressions of these feelings in 
a formal manner are to our mind valuable evidence 
as to their existence. The Indian Evidence Act is 
founded on the law of evidence in England, and in 
our opinion, if under no other section, the statements 
in question would be relevant under section 11 (2) of 
the Act. It is true that in the case of Bela Rami 
and another v. Mahabir’Singh-and others (1) it was laid 
down in general terms that if the terms of a deposi- 
tion made by a person since deceased do not fall 
within the provisions of section 32 of the Indian 
Evidence Act, 1872, the provisions of section 11 of 
the Act will not avail to make such deposition 
evidence. With this general statement of the law as 
applicable to ordinary circumstances we are in entire 
agreement. In that case the evidence sought to be 
admitted was evidence of statements of certain 
persons as to the date of death not very long after 
the death of the person, that is to say they were 
statements not as to the condition of mental or 
bodily feelings of the person made at the time in 
question but as to outside facts which they could 
perceive by their senses. But in the present case 
the statements that are sought to be proved are 
statements as to the actual state of mind of the 
person making them, and as we have indicated, the 
only proof that could be given as to whether 
a man is a Buddhist consists of evidence of his 
public profession either by conduct or word of mouth. 
For these reasons we consider that any solemn 
declaration made by the deceased as to his 
‘religion would be relevant, and in this case the 


(1) (1912) 34 All. 341, 
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declaration was accompanied in each instance by the 


LeoneHone making of a will and therefore would be relevant as 
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an admission under the provisions of section 21 (2) 
of the Evidence Act. We are of opinion that the 
statements in the will in question are not only 
relevant and admissible in evidence but that they 
are entitled to very great weight indeed in the 
decision of the question before us. In the case of 
Kyin Wet v. Ma Gyok and others (1) the question for 
decision was whether a certain Chinaman was a 
Buddhist. Extracts from certain works on Chinese 
religion were cited, from which it appears that a 
Chinaman can be and very often is a Confucian 
Taoist and Buddhist at the same time. But it is 
certainly not laid down in that ruling nor could it 
be possibly maintained that every Chinaman is a 
Buddhist, and where in this case we have a 
Chinaman who has made a formal professisn of his 
religion as that of Confucius, there must be clear 
evidence before us to prove that he was a Buddhist 
as well before we can accept his status as a 
Buddhist. In the case in question it is suggested 
that on enquiring whether a particular Chinaman is 
a Buddhist or not, one of the questions might well 
be whether he worships Kuan Yin. Kuan Yin is a 
Goddess or Bodhisat, who plays a very prominent 
part in Chinese Buddhism, and receives probably 
more general reverence than any other Buddhist 
Gods or Saint in China. 

A considerable amount of evidence has been 
adduced in this case on the question whether the 
deceased Leong Chye did or did not worship Kuan 
Yin. Leong Chye was a Chinaman born in 
China, who came to Burma only after he was 
grown up. He was educated in China, ard it is 

(1) (1918) 9 L.B.R. 179. 
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proved by the evidence of .the witness Ah She 
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Shoke and the statement of the plaintifi’s witness Leoxc Hone 


Chin Shi (I) that Leong Chye and his people in 
China were Confucian. Chin Shi (1) adds in 
re-examination that Leong Chye and his people in 
China worshipped Kuan I and Kuan Yin, but 
there is no satisfactory evidence that he really 
professed Buddhism in any way when he was 
in China. In Moulmein he married a Chinese wife 
who was admittedly a Buddhist. “itis admitted that 
in the house in which they lived for many years 
there was in one-part a Chinese God and in 
another part a Burmese Nyaung Ye O Zin. The 
plaintiff has attempted to prove that the Chinese 
altar contained in it an image of Kuan Yin. But in 
this, in our opinion, he has failed. The’ principal 
witnesses on this point are Maung Maung and Hone 
Kyan who were highly interested and whose 
evidence we have entirely discredited on the 
question of Leong Chye’s state of mind before his 
death. Their evidence receives some corroboration 
from that of Ah Foon and the two Chin Shis, but 
there is no independent evidence«in their-favour on 


the point at all. Ah Choy says there was no image. 


of Kuan Yin in the house at all, and he is 
supported by his witness Ah She Shoke who has no 
interest in the case. We do not consider that on 
this point the plaintiff has established that Leong 
Chye worshipped Kuan Yin in his house. It was 
admitted that Leong Chye was accustomed to 
worship at two Chinese temples in Moulmein, 
one a Cantonese temple and the other a 
Sinhein temple. The Cantonese temple includes, 
amongst other images an image of Kuan Yin, and 
there is evidence that the deceased. had at times; 
worshipped in that temple before: Kuan Yin. It 
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appears that thewitnesses who -give evidence on 
this point are testifying to what he did on public 
festival days, and we have it in evidence from the 
plaintiff’s own witnesses that it is the custom of all 
Chinese people to worship before all the images on 
such days, whatever their own religion may be. In 
the Sinhein temple there is an altar of Kuan Yin 
with an inscription “In the year of Kee Hoy of 
Kong Swee presented by Leong Yaik Lee”’. It is 
suggested that thi$8 image must have been presented 
by Leong Chye himself. According to Ah Choy 
“Leong Yaik Lee” is the firm name of Leong 
Chye’s business, There is no direct evidence as to 
how or when this altar was presented. It is prob- 
able that the money for this altar was provided by 
Leong Chye, but we do not think that this~carries 
us very far. Leong Chye himself had a number of 
Buddhist employees and the mere fact that many 
years before his. death he was willing on their 
behalf to make a donation for the purpose of provid- 
ing a Buddhist altar does not prove that he himself 
professed the Buddhist faith. We do not consider 
that the evidence that has been adduced in. this 
case really establishes that Leong Chye worshipped 
Kuan Yin at all, or if he did worship Kuan Yin he 
only joined in such acts of worship as were .com- 
mon to all the other Chinese Communities who 
attended this temple, whatever their religion. 

The other principal points relied on to prove 
that Leong Chye was a Buddhist are connected with 
(1) the inscription on a fazgaung in Moulmein, (2) 
the giving of land by going through a libation cere- 
mony for the purpose of building a pongyi kyaung, 


(3). the shinbyuing of his three grand sons by Ah 
Choy, and (4) the issue of certain invitations on the 


‘death of Lonéong Chye’s wife and his own death. 
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As regards the tazaung the present inscription reads 
“Leong Chye and Daw Hlaing’s son Maung Ah 
Choy and his wife Ma Maw Nwi do make this offer- 
ing”, and the date is given as the year 1257. Admit- 
tedly Ah Choy was not married till about 1900, 
that would be about the year 1262, and it has been 
suggested that originally the inscription must have 
shown Leong Chye and Daw Hlaing alone as the 
donors. It isamply proved that many years before 
his death Leong Chye quarrelled with his eldest son 
Ah Foon, and it may be that Maung Ah Choy and _ his 
wife Ma Maw Nwi were then substituted in place of 
Ah Foon’s name. Wedo not see how we can pre- 
sume that at any time this tagaung was the gift of 
Leong Chye and Daw Hlaing. But even if they 
did make this gift, that in itself would be of very 
meagre value to show that Leong Chye was profess- 
ing Buddhism. As we have said Daw Hlaing was 
admittedly a Buddhist. It is claimed that Leong 
-Chye was also a Buddhist, but it is not claimed that 
he was a Burman Buddhist, or that he ever atten- 
ded Burman Budchist Pagodas, and the gift by him 
to the Burman Buddhists would, therefore, by itself 
indicate anything more than that he was tolerant of 
and kindly disposed to the religion of his wife. The 
same remarks would apply to the gifts of the land 
for the building of the Pagoda. The evidence 1s to 
the effect that the builder of the Pagoda first of all 
purchased the land from Ah Foon for only Rs. 200 
less than the actual value, and that on Leong Chye’s 
hearing of it he himself paid the balance of the 
purchase price. It is further in evidence that he 
made over the land by going through a ceremony of 
libation of water. The pouring of water is a long 
established custom in parts of India, signifying the 
_» transfer of ownership of land, and we do not think 
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that the faci that Leong Chye agreed to pour out 


te 


LeoneHose Water on this particular oc€a8ion really indicates that 
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he was a Buddhist. The next item, on which the 
plaintiff relies, is the shinbyuing of his grand sons 
by Ah Choy, and might be valuable evidence, if the 
question before us were the religion of Ah Choy. 
But that is not the question we have to decide. As 
Ah Choy’s mother was admittedly a Buddhist, it 
would not be of any great help in this case if it 
were established {hat Ah Choy was a Buddhist. 

Of Exhibits ‘A and B, Exhibit A and invitation 
to Daw Hlaing’s funeral ceremony were printed in 
Burmese. It is said that various religious ceremonies 
took place at the ceremony. As Daw Hlaing herself 
was a Buddhist, it would be natural for such cere~ 
monies to take place. Exhibit B purports to be an 
invitation sent out by Leong Chye’s children to Leong 
Chye’s funeral, and the invitation specifically men- 
tions that certain Buddhist religious ceremonies will 
take place. Ah Choy says he knows nothing of this. 
But even if he did, it would not have been of great 
help to us in establishing the religion of Leong Chye. 
It would not be unnatural for Daw Hlaing’s children 
to show reverence to her religion on their father’s 
death. There seems to be no doubt that whatever 
Buddhist ceremonies may have been performed, there 
was a large Chinese gathering in. which Chinese. 
ceremonies did take place. 

That is practically all the evidence that has been 
adduced to show that Leong Chye was a Buddhist, 
and it seems to us to be inadequate for the purpose, 
There is no definition of the word “Buddhist” in 


‘the Indian Succession Act, and the word is wide 


enough to cover Chinese Buddhists as well as Bur~ 
man Buddhists. But before it can be claimed that 
any person is excluded from the provisions of Part 
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VI of that Actas being a Buddhist, it must clearly 
be proved that he was professing Buddhism during 
his life time. In China the three religions of Bud- 
dhism, Taoism, Confucianism are largely observed, and 
in many cases the same person appears to profess all 
three religions. But in their origins the religions are 
not related, and amongst the educated class of Chi- 
nese Confucianism appears to be the chief religion. 
It may be that many Confucians are tolerant towards 
certain aspects of the two other*retigions which have 
so long played such a large part in China. Some- 
thing more than a mere tolerance would be required 
to prove that a Chinaman who was formally profess- 
ing himself to be a Confucian was also a Buddhist, 
and that evidence seems to us to be lacking in the 
present case. We are of opinion that the learned 
District Judge is right in holding that it has not 
been proved that the deceased Leong Chye was a 
Buddhist on his death. 

The result is that we confirm the decree of the 
District Court and dismiss this appeal with costs. 
This appeal has been supported by the defendant- 
respondent Ah Foon. His learned counsel supple- 
mented the arguments advanced on behalf of the 
appellant at considerable length. In these circum- 
stances we direct that Ah Choy’s costs in this appeal] 
be borne jointly by the appellant Maung Maung and 
the respondent Ah Foon. 
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__ APPELLATE CIVIL. 
Before Sir Guy Rutledge, Kt.,K C., Chief Justice, and Mr. Justice Brown. 


K.Y. CHETTYAR FIRM anD ANOTHER 
v. 


JAMILA BI BI.* 


Lis pendens, doctrine when apflicabletotransfer of property at Court-sale— 
Administration Suit—Land forming part of cstate—Court auction sale 
of land—Auction-purchaser when tound by doctrine of lis pendens, 

Although the provisions of s, 52 of.the Transfer.of Property Act do not 
apply specifically to a transfer of property under a Court-sale, nevertheless 
the doctrine of lis pe::dens does apply to such a transfer independently of the 
opertion of that Act ; and indeciding whether the rule should be applied to 

the facts of a particular case, the general principles as set forthin s. 52 

must be considered. é 

In the present case there was an administration suit in which the right to 

a particular piece cf land as forming part of the estate was directly and 
specifically in question and the Commissioner appointed to take accounts had 
held it to be part of the estate. Appcllant brought the property with notice 
of this at a Court auction in execution of a money decree against one of the 
heirs. Held that the doctrine of lis pendens applied and that the auction 
purchaser was bound by the decision in the administration suit. 

Moti Lal v. Karratuldin, 25 Cal. 179 ; Nilatant v. Suresh Chundra, 12 Cal. 

414; Price v. Price, 35 Ch. Div. 297; Radhamadhub v. Monohur : 15 Cal. 

756 3 Sukdeo v. Jamna, 22 Ail, 60—referred to. , 


Lee Lim Ma Hock v.Saw Mah Hone, 2 Ran. 4—distinguished. 


Hay for the appellants. 
Chari for the respondent. 


RUTLEDGE, C.J.,and Brown, J.—In Civil Regular 
No. 7 of 1914 of the District Court of Hanthawaddy, 
the present respondent Jamila Bi Bi brought a suit 
for the administration of the estate of her deceased 
father K. E. Cassim Rowther. The first defendant in 
that suit was K. E. Mohamed, one of the heirs. The 
District Court passed a preliminary administration 
decree on the 8th of January 1917. The proceedings 


- * Civil First Appeal No. 289 of 1928 from the judgment of the District. 
Court of Hanthawaddy in Civil Regular No. 3 of 1928. 
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then went before a Commissioner for an enquiry 
amongst other things as to what the estate consisted of. 

The land in dispute, Holding No. 2° of 1914-15 
of Nanyaw kwin, was claimed before the Commissioner 
to be part of the estate. The Commissioner submitted 
his report on the 26th of April 1917 and recorded 
amongst his findings that Holding No. 27 was part 
of the estate. 

Very considerable delay then occurred in the 
disposal of the suit. But on the 29th .of..Aprij, 1926 
a final decree was passed. In that decree Holding 
No. 27 was declared to be part of the estate and it 
was directed that the defendant should give to the 
plaintiff two-third share of this and other immoveable 
property. 

Meanwhile the K. Y. Chettyar firm, -the. first 
appellant, obtained a money-decree against K. E. 
Mohamed, the first defendant, in tne administration 
suit. In the execution of that decree they put the land 
now in Suit up for sale and they themselves purchased 
the land in execution onthe 30th of October 1917. 
They have since transferred their rights to K.Y.C.M. 
Chettyar firm, the second appellant. eee 

In the suit out of which the present appeal has arisen 
Jamila Bi Bi has sued the two appellants for posses- 
sion of two-thirds of the land in question and for 
mesne profits. The suit has been decreed in her 
favour and the two Chettyar firms have come up to 
this Court in appeal. 

The trial Court held that at the time of the 
purchase of the land at the Court auction by the 
K. Y. Chettyar firm the right of K. E. Mohamed to 
the property in suit was directly and specifically tn 
question in the administration suit. The Court there- 
fore held that in accordance with the doctrine’ of 
lis pendens the auction purchaser was bound by the 
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1929 decision in the .administration suit and could there. 
Bergen fore make no defence to the present suit instituted 
Finn by Jamila Bi Bi. The correctness of this decision 
has been contested on two main grounds. It is 
eee contended, firstly, that the doctrine of lis pendens 
RutitevcE does not apply at all to the case of a voluntary 
C.J., AND Sef 
Brown, J. transfer of property under a Court-sale and it is 
contended, secondly, that the doctrine cannot be 
applied to an administration suit and that the right 
to the property;,dn..dispute here was not directly and 
specifically in question in the administration suit. 
The doctrine of lis pendens, so far as it applies to 
private transfers, is laid down in section 52 of the 
Transfer of Proprty Act. Under section 2 (d) of 
the Act nothing in the Act save as provided by 
section 57 and~“Chapter IV shall apply to any transfer 
by operation of law, or by, or in execution of, a 
decree, or order of a Court of competent jurisdiction. 
It is clear therefore that the provisions of section 52 
are not-made applicable under the Transfer of Property 
Act to the circumstances of the present case. But 
that does not necessarily conclude the matter. The 
effect of section 2 (d) of the Act is that the provisions 
of the Act generally apply to private transfers only 
and that transfers under order of a Court are not in 
any way affected by the Act. It cannot, however, 
be assumed that the Legislature intended that the 
general principle specifically declared by the Act to 
apply to private transfers should not also apply to 
voluntary transfers under the orders of a Court. The 
Act does not affect the law relating to some such 
transfers in any way. It leaves thelaw us regards to 

them exactly where it was before. 
There does not seem to be any reported decision 
in Burma on the point ; but there is a considerable 
‘mass of authority in decisions of the different High 


Uv. 
JAMILA Bi 
Bi. 
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Courts in India to the effect that the general doctrine 
of lis pendens shouldbe applied to voluntary transfers 
in a Court-sale, and on three separate occasions their 
Lordships of the Privy Council have clearly indicated 
their opinion that this is the correct view of the law. 
_ In the case of Nilakant Banerji v. Suresh Chandra 
Mullick (1) the question arose whether a purchaser 
under a writ of fieri facias was bound by the decision 
ina suit affecting the property bought to which he 
was not a party but which was pending at the time 
of the purchase and to which his judgment debtor 
wasa party. The High Court of Calcutta held that 
the purchaser was not bound by the decision in the 
pending suit. Their Lordships of the Privy Council, 
whose judgment was delivered by Lord Hobhouse, 
did not expressly decide this point but at page 421 
of the judgment they state: ‘“ Whether the High Court 
are right in their limitation of. the doctrine of lis 
pendens may, as above intimated, be doubted, but it 
is not worth while to pursue that question, because, 
assuming that they are right, the fact is that the 
plaintiff did not ignore the purchase by Khogendra. ” 
The next case in which the Privy Council 
considered the point is the case of Radhamahub 
- Holdar avd another v. Monohur Mukerji (2). In that 
case a mortgagee had brought a suit to enforce his 
charge; and during the pendency of the suit the 
appellant. had purchased the property in dispute. It 
had been held by the High Court in an earlier rent suit 
‘between the parties that inasmuch as the mortgagee’s 
-suit-to enforce his charge was pending at the time of 
the sale'to the appellant, the appellant was bound by 
those proceedings. In the case before their Lordships 
‘of the Privy Council the appellant. was seeking to 
enforce his right to, redeem. - -Their Lordships of the 
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1929 Privy Council at page 761, after setting forth the 


— 


eaten facts as to the rent suit state: ‘On that ground the 
“wm rent suit was decided against Radhamadhub, 
ie pr -Radhamadhub now comes to redeem; but the right 
psc to redeem rests on precisely the same ground as the 
‘RUtLevcE, right to rent was rested. In each case the question 
CyjsAND 3 . 
Brown, J. IS equally : who is the true representative of Matangini ? 
‘Therefore their Lordships conceive that the matter 
was expressly decided by the High Court in the rent 
snit; but they desire to add that even if it. had not 
been so decided they see no reason to believe that 
any amount of argument would induce them to come 
to a different conclusion than that to which the High 
Court came.” Here again the question of the 
applicability of the doctrine of lis pendens was not 
specifically decided. The appeal was decided on the 
ground of resjudicata. But the judgment of their 
Lordships indicate very clearly their agreement with 
the view of the High Court in the earlier case that 
the doctrine of lis pendens did apply. 

The third case in which the Privy Council have 
considered the question of the applicability of the 
doctrine of lis pendets to a sale in execution is the 
‘case of Moti Lal Karrabuldin-and‘others (1). In that 
case the defendants had purchased at an auction sale 
certain properties. In the course of their judgment 
their Lordships remark at page 185: “It may be as 
well here to dispose of a very extraordinary conten- 
tion set up for the defendant. He bought whatever 
interest belonged to the heirs of Agha who were 
mortgagees, and to Yusuf and Nasim who were mort- 
gagors. Butthree months before he bought, Masih 
had instituted his suit against those very persons to 
éstablish his title against them, and it was established 
by the decree of November 1885. Is it possible for. 

hi 5s (1) (1897) 25 Cal. 179. 5 
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the defendant to allege that, as against Masih or his 
heirs, the heirs of Agha or Yusuf or Nasim has any 
interest to convey to him? The District Judge holds 
that the defendant is free from the decree because 
he was no party to the suit, and because the transfer 
to him was made prior to the decree. If that were 
law, it is difficult to see in what cases a pending suit 
would be any protection; and Mr. Branson very 
properly declined to argue in support of that view.” 
This is a clear pronouncement in favour of the view 
that the doctrine of lis pendens does apply to trans- 
fers of land under a Court auction sale. It is true 
that the provisions of the Transfer of Property Act 
bearing on the subject were not discussed and that 
the matter was not argued before their Lordships, 
But their Lordships clearly definitely adopt the view 
of the law already clearly indicated in the two earlier 
decisions to which we have referred. 

The question was specifically considered with 
reference to the provisions of section 52 of the 
Transfer. of Property Act by the High Court of 
Allahabad in the case of Sukdeo Prasad and another 
v. Jamna (1). In that case..it..was..decided that 
although the application of the provisions of section 
52 of the Transfer of Property Act was barred by the 
provisions of section 2({d) of that Act, nevertheless 
the doctrine of lis pendens did apply to the case of 
a transfer at a Court sale. We do not think that it 
is necessary to cite any further -authority~-on the 
point. Although there are some earlier decisions in 
support of the view argued for the appellants, those 
decisions must be taken to have been overruled by 
the decisions of their Lordships of the Privy Council 
and no recent authority has been cited to us in 
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(1) (1990) 22 All. 60. 
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1929. would not apply,, On the first point raised by the 


ccabinian appellant we are therefore of opinion ‘that, although 
Finn ‘the provisions of. section -52 of the Teanisfer. of Pro- 
perty Act do not appiy specifically to a- transfer 
‘Br -of property under a -Court-sale, nevertheless the 
-Rutipper, doctrine of lis pendens does apply to such a transfer 
‘Brown, J. independently. of the operation: of that::Act: and in 
deciding whetlier the rule should be applied to the 
‘facts of a particular case, the general panne as 

set forth in section.52 must be considered. 

We now come to the decision of the eae point 
raised. - Section 52 lays down that during the active 
prosecution in any Court having authority in British 
India, or established: beyond -the limits of British 

.India by the- Governor-General] in Council, of -a 
contentious suif or proceeding in which any right to 
immoveable property is directly. and specifically in 
question, the property caniiot be transferred or other- 
wise dealt with by any party to the suit or proceeding 
so as to affect the rights of any other party thereto 
under ‘any decree or order which may be made 
therein, éxcept under. the authority of the Court, and 
on such terms as it may impose. 

It is argued that this section doce 6k pes ‘to 
an administration suit.; and we have been referred on 
this point to the case “e£ Id Link Ma Hoch. , Sew 
Mah Hone ‘and three (1); In-that case the parties 
to the suit had obtained Letters of Administration to 
-the estate of a deceased person and as administrators 
had transferred certain immovéable property belong- 
ing to the estate.. It was held that where an 
administrator disposed of property during the pendency 
-of an administration suit the principle of lis pendens 
is .not ordinarily brought into operation by the 

-institution of that suit. ~The decision’ was based on an 
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unreported decision of the late Chief Court of Lower 
Burma in Civil Miscellaneous Application No. 14 of 
1921 (A.L.A.R. Cheity firm v. Ma Thwe and others). 
In that case one Maung Tun’ Pe had obtained 


Letters of Administration to an estate. A suit was 


then brought by one’ Maung Thwe for a declaration. 
that he was the sole heir and was entitled to the 
whole estate. It was held that the doctrine of Jis 
pendens does not apply to a sale of a portion of the 
estate by Tun Pe.as-administrator. In the judgment 
in that case the following passage occurs: ‘‘The suit 
was in the nature of an administration suit and to 
such suits, speaking generally, the. doctrine of lis 
pendens does not apply. . . . . ‘The right to this 
particular plot of land must be ‘directly and speci- 
fically in question.”? In such a suit, as this one the 
land in suit may no doubt be, said to be directly in 
question, but it cannot be said. to be specifically in 
question. The fact that possession .was prayed for is 


not enough and the decree could not deal-specifically 


with the land. -It declared Maung: Thwe to be a 
co-heir and-.as such. co-owner of the estate with 
Tun Pe. The result was: that as laid down i in section 
44 of the Transfer of Property Act Maung Thwe was 
held to be entitled to joint possession . and joint 
enjoyment of the estate. and also to a right to, obtain 
partition thereof, The estate was however being 
administered by an administrator and Maung Thwe's 
rights were in respect of the estate as. it. remained 
after - the, administration. The administrator was 
entitled to sell any portion of the estate to pay the 
debts and. the.estate was liable for the. expenses of 
the administration. Ma. Shwe Pon -could not be 
deprived. of the benefit of her purchase as the purchase 
price came to. the hands of the administrator. If he 
was guilty-of- ‘misappropriation: Maung Thwe’s remedy 
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would be against him and _ his estate and to that 
estate Maung Thwe has now succeéded. He could 
only set aside the sale to Ma. Shwe Pon on the 
ground of fraud which is not alleged or for want of 
the Court’s sanction which remedy has lapsed and 
might never have been granted.” Itis clear therefore 
that the decision in this case was based largely on 
the fact that the person who sold the land was the 
administrator of the estate, The administrator can be 
considered as dealing with the estaté on behalf of 
the heirs. That is not the position here, There is 
no suggéstion that K. E. Mohamed was the admin- 
istrator of the estate and the decrée against him was 
a dectee against him in his personal capacity. This 
decision is therefore no authority for the view that 
thé doctrine of lis tendens cannot: apply in a case 
such as the present one. 
In the case of Price v. Price (1) it was held that 
a “creditor’s action for general administration may 
be a sufficient lis pendens, beforé final dectee, so as 
to entitle the plaintiff to priority over a purchaser or | 
mortgageé taking, subsequently to the registration of 
the lis, from a.specific déviseé who is a defendant, 
if the plaintiff, previously to the purchase or mort- 
gage, has sufficiently indicated thé real estate sought 
to be charged in the action; a mere general claim 
for administration of the réal aid personal estate not 
being of itself a sufficient indication of inténtion to 
make liable the specifically. devised réal estate.” 
In the: present case the action was not by a 
créditor but by an heir. But that is no réason for 
not applying the same principle, When the suit was 
first field by Jamila Bi Bi in 1914 there was no 
specifi¢ mention of the “property belonging © to the 


estate and no indication as to the property which 


(i) (1887) 35 Ch. Divn. 297. 
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was Claimed ; at that stage of the proceeding, we are 
of opinion that the doctrine of lis pendens could not 
have been held to apply. But the sale to K. Y. 
Chettyar firm did not take place until August 1917 ; 

and some time before that date the Gor nieioue: 
had made a report to the Court in which he definitely 
found that the land in suit did belong to the 
estate and should be dealt with in the decree. He 
recorded a definite finding that the plaintiff was 
entitled to a third-share of the immoveable properties 
which included this land. There had clearly been a 
definite indication by this time as to the property 
claimed in the administration suit and we agree with 
the learned: trial Judge that the right to this. piece 


of land was before the. auction sale directly and’ 


specifically in question.in the administration suit. The 


fact that it was so in question was actually mentioned 


in the proclamation of sale before the purchase 
by the Chettyar and the notice attached to the 


proclamation was to this effect : ‘‘ There propertiés 


are claimed to be part of the estate of. the late 
Cassim Rowther in Civil Regular No. 7 of 1914 of 
this Court, which is still pending. 

We are of opinion that in these circumstances 
the doctrine of lis pendens-has been applied cotréctly 
in the present case by the trial Judge. We therefore 
dismiss this appeal with costs. 
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_APPELLATE CIVIL. 


Before Mr. Justice Mya Bu and Mr. Justice Baguley. 


MA BI AND ANOTHER 


v. 
MA KHATOON AND OTHERs.* 


Mahomedan law —Co-owner ship 1of Mahomedan heirs—joint owner's posses. 
sion—Constructive possession of co-heirs—Dispossessiow by co-owner in 
possession of other co-owners—suit falls under Article 142 of the Limitae 

" tion Act (IX of 1908)—Definite proof requivéd to provédispossession. 

Whe-e a Mahomedan owner dies leaving several heirs, they all become 
co-owners and tenants-in-common.. A joint owner is legally entitled to retain 
possession of joint property. Evenif he is in exclusive posseasion of such joint 
property,his possession is ordina:ily to be referred to his legal title, and the 
other co-owners are accordingly:in constructtiv.epossession of the property. 
If therefore the co-owner in actual possession dispossesses any one of the 
Other co-owners, the suit for recovery of possession is not a suit for a share 
of inheritance, but for recovery of possession of the defined, tiiough undivided, 
Share of the co-owner in the possession cf the other co-ewners. Cuch a 
suit, falls under Article 144 and not 123 of the Limitation Act. 

‘Where co-owners are in joint possession, the ouster of one co-owner must 
be definitely proved. In this case where there was no definite | proof that an 
heir erjoyed a definite benefit from the estate, still as there was no social Or 
financial break between him and his co-heirs, there could be no inférence as 
to dispos session. 

Hari. Pruv. Mi Aung Kraw Zan, 10 L.B.R.45.; Maung ‘Shwe Anv Maung 
Tok Pyu, 3 Ran. 522 ; Po Kin v. Shwe Bya, 1 Ran. 445 ; Rustam Khan ¥. Janki 
= All. ABl-ne ferred to. 


Ko Ko Gyi for the appellants. 
S. Mukerji for the respondents. 


BaGULEY, ].—The appellants in this case are two 
sisters. They were the first and second defendants in 
the original suit. The first three respondents were 
originally plaintiffs ; they are the legal representatives 
and heirs of one Mahomed Esa, who was the brother 
of the first two defendants (now appellants). The 


remaining respondents who were made defendants in 





* Civil First Appeal No. 28 of 1928 (at Mandalay) from the judgment of 
the District Court of Mandalay in Civil Suit No. 77 of 1927. 
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the lower Court are the legal representives and heirs 
of another brother of the two appellants). who died 
before this case was brought. 


The plaintiffs sued the defendants for all property. 


left by their father and husband Mahomed Esa. 
They said that Mahomed Esa had entrusted the first 
two defendants with Rs. 10,000 to take care of on his 
behalf. They also said that the parents of Mahomed 
Esa, Ma Bi and Ma Rakima and the father of the 


remaining defendants ‘had left behind property which 


had never been partitioned among their children, and 
they claimed for Mahomed Esa’s share in the corpus 
ofthe inheritance property. The claim for Rs. 10,000 
was rejected by the lower Court. The learned Judge 
. however found that two pieces of land known as..hold- 


ings 3 and 4 were inherited by. the two. brothers. and- 


two sisters, and he directed that these properties: -be 
sold and the ‘proceeds distributed in certain shares 
among the plaintiffs, the two principal defendants and 


the remaining defendants. Against this decree, so far 


as it gives an interest-in the sale proceeds to the 
original Pars SH ‘first two canoes now 
BBR 

: The first: vot siflich was spunea 4 is’ hat: the ‘stilt 
sneule be held to be barred by Article 123, Limitation 


Act. It is not contested that the parents of .Mahemed. 


‘Esa died more than 12 years betore the filing of the 
suit ; but it is argued that there has never been any 
distribution of the estate, that it has been enjoyed in 
common by the the heirs, and that therefore it is not a 
question of applying Article 123 but Article. 144: of os 
‘Limitation Act. 

Appellants. rely upon Fo Kin v. Shwe Bya (1) in 
which it was held.:“‘ The appropriate article for suits 
instituted. against co-heirs for a share in. corpus of 
BRET Ra 405 
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an inheritance is*#Article 123 of the Limitation Act. 
This ruling, it is claimed, has been followed in Ma Tok 
v. Ma Yin (1) and Maung Shwe An v. Maung Tok 
Pyu (2). On the other hand it must bé remembered 
that the parties in these three cases were all Burmese- 
Buddhists ; the parties in the present case are Sunni 
Mohamedans. 

There is an important Full Bench ruling (Rustam 
Khan v. Jankt) (3), in which the question of the appli- 
cability of Article’123 or Article 144 of the Limitation 
Act in cases such as the one now in question was 
examined. The parties in this case were also Moha- 
medans, and it was held in this case that despite the 
Privy Council ruling of Mating Tun Tha v. Ma Thit 
(4), “when a Mghammadan owner diés leaving several 
heirs, they allbecome co-owners.and tenants-in-common, 
A joint owner is legally entitled to rétain. possession 
of joint property. Even if he is in exclusive possession 
of such joint property, his possession is ordinarily to 
be referred to his legal title. . . . The other co- 
owners are accordingly in constructive possession of 
the property. . . If, therefore, the co-owner in 
actual possession dispossesses any one cf the other co- 
owners, the suit that is brought for récovery of posses- 
Sion is not a suit for a distributive share of the pro- 
perty of an intestate but is a suit to recover possession 
of the defined, though undivided, share of the co- 
owner in the possession of the other co-owners. Such 
a suit is not covéred by Article 123 at all and must 
fall under the general Article 144 limitation running 
from the date when’ the defendant’s possession became 


_ adverse.” The same point of view seems to have 


occurred. to Lentaigne, J., in Po Kin’s case in 


' which, at page 405 referring to. Nurdin Najbudin v, 


(1) (1925), 3 Ran, 77.. (3) (1928). 51, Adi. 101. 
(2) (1927) 5 Ran, 582. (4) (1917) 44 Cal, 379 
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Umray Bu (1), he states that the judgment of Macleod, 
C.J., shows that the plaintiff had been in possession 
of the property as one of the co-heirs though holding 
with the other co-heirs as undivided and as tenants-in- 
common, and that accordingly Article 144 applied ;and 
he further stated that he agreed with that view because 
the claim had technically ceased to be a suit for 
recovery of a share of inheritance inasmuch as such 
inheritance had been in fact previously possessed by the 
plaintiff and held jointly, and the inheritance aspect of 
the case was merely the basis of fixing the title and. 
rights enjoyed by plaintiff in such possession. In Maung 
Shwe An’s case, Brown, }., refers to this passage in 
Po Kin’s case, and says that there is an exception in 
a case where the co-heirsincluding the plaintiff claiming 
a share have gone into possession and the plaintiff is 
subsequently ousted and refused his share. 

It will therefore be seen that the Rangoon High 
Court has been moving in the direction in which the 
Allahabad Full Bench moved before the last quoted 
ruling was published arid in the Allahabad ruling 
we definitely have stated that Mahomedan co-heirs 
are in joint possession. When co-owners are in joint 
possession, the ouster of one co-owner has got to be 
proved very definitely indeed, vide Hari Pru v. 
Mi Aung Kraw Zan (2) and in the present case, 
although there is no definite proof that Mahomed Esa 
_ Was ever enjoying any definite benefit from the 
estate left by his parents, there is the fact admitted 
that he lived in the same house with Ma Bi and Ma 
Rahima for a year or so before he died, during which 
period they apparently kept him ; he had been visiting 
the house regularly even before that titne when he 
came back from his business trips to Calcutta. There 


(1) (1920) 22 Bom. LR. 1429. _. (2) (1919) 10 L.B.R. 45. 
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is no proof .of any break, socially or. financially, 
between himself and his sisters, and for these reasons 
I agree with the learned District Judge that the claim 
cannot be held to be barred by limitation. 

The second ground of appeal is that the lower 
Court wrongly placed the burden of proof on the 
two defendant-appellants with respect to the ownerships 
of. the house, holding No.4. The plaintiffs aver that 
holding No.4 was part of the property inherited by 
defendants and their brothers. from their parents. 
Defendants aver that hoiding No. 4 was given outright 
to:the two sisters; Ma Bi and Ma Rahima, by one 
Ma Bon. — The trial Court found: that the’ Zerkadi 
witnesses on either side were utterly unreliable and 
both sides. were perjuring themselves whenever they 
thought it would suit their purpese.:..On-a . perusal 
of the record of the evidence, I am quite prepared. 
to accept this valuation which the District Judge 
placed :upon the evidence. ‘It. is therefore necessary 
to. decide the: point as. to. ‘whether the. ‘house was 
inherited. as joint property or whether it was received 
as a gift, on such outside evidence as may- be available, 


‘combined with the burden. of proof. 


Holding No. 4 is directly adjacent tohélding No: 3 
which has admittedly | descended: from the parents of 
the parties. Holding No. 3 stands in the name of 
their mother, Ma Hnit but it is on record that 
when a mortgage of this property was being negotiated, 
Mahomed. Esa joined in the mortgage. ‘Holding No. 4 


stands in the three names : Mahomed Esa,. Ma Bi and 


Ma Rahima. There i is no dispute but that there was 
property - inherited by. the parties which was-in their 
joint possession ; ; and when we get a piece. of land 
adjacent to a piece of joint property which is registered 
in the names of the joint.owners of the joint property, 
it is 1 think-for. those. who assert that it is not. joint 
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-property to prove their assertion. ..According to 
Ma Bi and Mz Rahima, there were four people present 
at the oral gift made by Ma Bon; two of them are 
. dead, and of the remaining.two, one swears that there 
was. such a gift and the OmUSE swears that there 
was not. 

In view of all the surrounding circumstances: of 
this case, I am of opinion that the lower Court was 
quite correct in calling upon the first and second 
‘defendants to prove their assertion that*Holding.No. 4 
was their separate property and not part of the estate ; 
-and the land having been held to be part of the joint 

estate, in the absence cf evidence to the contrary, the 
house on that land must be regarded to be in the same 

‘ownership as the land. 

The. next. point to be dealt with is the allegation 
by the first and second defendants that Mahomed Esa 
renounced his rights to inherit his parents’ estate. 
‘The evidence on this point is entirely oral. The 
learned District Judge has dealt. with it-in.a manner 
‘which leaves little to be said by an appellate Court. 

The oral testimony as to renunciation must be 
regarded as that of witnesses who in .athcr.respects 
are perjurers and very possibly in this respect also. 
The facts which the first and second defendants set 


_out to prove in their oral evidence are quite different - 


-from those stated in their written statement. In their 
‘written statement ‘they say that after the death of 
both. parents: Mahomed Esa renounced his rights to 
‘inheritance ; in their evidence they tried to prove 
that the tennieiation was" ‘really arranged by the 
‘father during his lifetime. I see ‘no ‘reason to hold 
that the alleged renunciation has been ‘proved. It is 
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“quite possible that Mahomed Esa did spen¢ much of © 


his parents’ estate, but particularly among Mohamedans, 
the sons are- often regarded as very superior to the 


750 


1929 


Ma Br 


%. 
MA 
KHATOON. 


BaGutey, J. 


INDIAN LAW REPORTS. [Vor VII 


daughters, and parents allow for behaviour of this kind. 
Whether his other brother renounced his rights to 
inheritance or not is quite another matter ; the point 
was not in issue and we are not concerned with it in 
the present appeal, but because one brother renounced 
his rights, it in no way follows that another brother has 
renounced his rights. 

The next point argued was that Mahomed Esa 
divorced Ma Khatoon before he died. This, even if 
proved, of course would not disentitle the children 
to inherit. The conception of Mohamedan law among 
Mohamedans of this class is tinctured with a strong 
leaning towards Burmese ideas; The defendants, 
however, were quite prepared to allow their brother’s 
rights to a divorce purely at his desire, which would 
of course be impossible under the Burmese Buddhist 
system, but it is a point which must be known to all 
Mohamedars that the word commonly used by a 
Mohamedan when divorcing his wife is talaq, and 


there is no allegation that this word was ever used. If 


a Mohamedan divorces his wife by another form very 
cogent proof of this divorce by reliable evidence will 
be required, and of this there is none in the present 
case, because there is no reliable oral evidence on the 
point at all. 

The last point which was argued was that the first 
and second defendants were entitled to reimburse- 
ment out of the estate the money which they paid on 
the mortgage. Evidence with regard to this mortgage 
is most unsatisfactory. The mortgage deed itself was 
never produced, and the circumstances under which 
it came into existence have’ never been properly 
explained. It is alleged that the mortgage was effected 
to pay off a previous mortgage, but there is no real 
proof of the previous mortgage, and on the plain 
assertion of Ma Biand Ma Rahima, discredited as 
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the evidence of these persons is, it is impossible to 1929 


say that they are entitled to get back all the money MaBr 


they borrowed on this mortgage from the estate, ’ Ma 
when it is quite possible that they spent the whole “"47°°™: 
proceeds themselves. Bacucey, J. 


For these reasons I consider that the judgment of 
the lower Court must be supported. I would therefore 
dismiss this appeal with costs. 


Mya Bu, J.—I concur. 


APPELLATE CIVIL. 
Before Mr. Justice Chari. 


MA SA 1929 


v. July 18. 
MA SEIN NU AnD ANOTHER.* 


Burden of broof—Transaction on the face of it operative as a transfer of 
propert y not intended to be so—Benami transactions among Burmans— 
Error of law vitiating ajudgment—High Court's power to consider the 
whole case on second appeal. 

. The burden of showing that a transiction which on the face of it is 
operative as a transfer of property was not intended so to operate is on the 
~ person alleging it. Amongst Burmans there is no prevalent usage of purchase 
of property without any rhyme or reason, as aimong Hindus and Mohamadans 
in the name of the wife or child, consequently there is no presumption of 
benami in case of a Burmese husband or:father. The'latter cannot prove a 
transaction to te benami by showing merely that he advanced the purchase 
money. 
. Ma On Pe v. Ma Nyein Kin, Civil 1st Appeal No. 36 of 1925, H.C. 

- Ran.; Maung Kyaw Pe v, Maung Kyi, 6 Rau. 203, Maung Po Kin v. 

Maung Po Shein, 4 Ran. 203—referred to, 

When there is an error of law which vitiates a judgment, the High Court 
is not confined to a consideration of the particular error which vitiates the 
judgment but the whole case is open for consideration. 





* Civil Second Appéal No. 99 of 1929, from the judgment of the District 
Court of That6n in Civil Appeal No. 126 of 1928. ; 
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Tun Aung for the appellant. 


- Ko Ko for the respondents. 


‘CuHarRI, J.—The plaintiff in this case, who is the 
respondent in this Court, filed a suit against the 


‘defendant Ma Sa for declaration and recovery of 
-possession of a piece of paddy land and for cancel- 


lation of a registered deed of: sale in the following 


.Circumstances. 


The plaintiff Ma Sein. Nu was the wife of Maung 
Pan Byu (now deceased). © “Maung Pan Byu was the 
son of Ma Sa and U Khe. U Khe isdead. When 
Maung Pan Byu was 14 or 15 years old, the old 
couple Ma Sa and her husband U Khe bought a 
piece of paddy land, which is now in dispute, in the 
name of their son Maung..Pan Byu. They had at 
the time other children also. The land was being 
assessed in the name of Maung Pan Byu until 1925- 
26. In the year 1925, when U Khe was alive, 


Maung Pan Byu purported to convey the land to 
his parents for an alleged consideration of Rs. 500. 
-It is admitted that no consideration was. paid to 


Maung Pan Byu and the deféndant’s case is that 
the land was originally ‘purchased. in the name of 
Maung Pan Byu without any intention that he should 
be the beneficial owner of the property and that 
later he conveyed the property to. his parents who 


were the actual owners. 


The question therefore before the lower Court 


| resolved itself mainly into whether the property was 
purchased by the old couple in Maung -Pan Byu’s 


name as an advancement to their son Maung Pan 
Byu,-or whether it was merely put in his name 
without any intention of conferring upon him. the 
beneficial ownership. The lower Court decided in 
the plaintiff's favour and gave a: decree as: prayed, 
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The judgment was confirmed by the lower appellate 
Court and hence this second appeal. 

Under section 100 of the Civil Procedure Code, 
a second appeal lies only on the grounds (a) that 
the decision is contrary to law or te some usage 
having the force of law ; (b) that the decision has 
failed to determine some material issue of law or 
usage having the force of law; (c) or a substantial 
error or defect in the procedure provided by this 
Code or by any other law for the..time being in 
force, which may possibly have produced error or 
defect in the decision of the case upon the merits. 
- It was argued before me that the finding by the 
trial Court that the original transaction was not a 
benami transaction, but was intended to confer 
ownership on the -son, is a finding of-fact and that 
as both the Courts are clear in their finding, no 
appeal lies to this Court under section 100, Civil 
Procedure Code. The learned advocate on both 
sides cited a number of authorities, in some of which 
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it was held that a question of intention is a question — 


of fact, while in others it was held that a question 
is one of law. In the case of Har Parshad v. 
Bhagat Singh (1), the question arose under section 
46 (1) of the Provincial Insolvency Act III of 1907, 
_whether the finding that a person made a transfer of 
his property with intent to defeat or delay his 
creditors. was a question of. law or fact. All the 
cases are cited therein and some of them are 
explained. The Punjab Court decided in fzvour of the 
proposition that the question of intention is a 
question of fact. This position, if it were necessary, 
I would have accepted because the question of a 
man’s. state of mind is a question of fact ; but in 
this case, it is unnecessary to decide this particular 
(1) (1916) Punjab Record, Vol. LI, No. 102, p. 313. 
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question, because there 1s an obvious error of law 
which vitiates the judgment. Both the Courts have 
held that the transfer by Maung Pan Byu of the 
property to his parents for an ostensible consideration 
of Rs. 500 was made with intent to defeat the rights 
of his wife. There is absolutely no evidence on this 
point and it was merely an inference from the 
admitted fact that no consideration was paid. 

The Courts assumed that Maung Pan Byu was 
the absolute owner and since he had transferred the 
property to his ‘parents and taken no’ money for it, 
they came to the conclusion that the transfer was 
made with intent to defeat the wife’s right. They 
failed to see that even assuming Maung Pan Byu to 
be the owner of the property, there was nothing to 
prevent a son making a gift to his parents and that 
very often gifts are made in the form ©f cdirveyance 
for consideration, but no consideration is paid. 

It is true that the finding of the Lower Courts 
about the validity of the transfer may be supported 
on the Full Bench. ruling in Ma Paing’s case, 
because a husband has no power to make a gift of 
property without his wife’s consent, see U Po U v. 
Ma Tok Kyi (i)x: The Lower Courts .did..not.decide, 
the case on this point and on the point on which 
they did decide, they were wrong and I have juris- 
diction to entertain this appeal. When there is an 
error of law which vitiates the judgment, the High 
Court is not confined’ to a, consideration of the 
particular error which vitiates the judgment but the 
whole case is open for consideration. 

Turning -to the question as to whether the 
transaction was benami or an advancement, it is 
necessary to consider a recent ruling by a Bench of 


* (1) (1929) 7 Ran. 374. 
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this Court reported as Maung Kyaw Pe and others v, 
Maung Kyi (1). The summary of the ruling in the 
head note that if a Burman had property in the name 
of his child, a presumption of advancement of the 
benefit would arise, does not exactly reproduce the 
effect of that ruling. To consider what that ruling 
actually decided, a little explanation is necessary. 

It was held in Ma On Pe v. Ma Nyein Kin (2) 
that the burden of showing that a transaction which 
on the face of it is operative as a transfer of.property 
was not intended so to operate is on the person 
alleging it, that is, the plaintiff in this case if he 
challenges the transaction. 

This is the view of the burden of proof which was 
taken by their Lordships of the Privy Council in the 
case of Maung Po Kin and another ». Maung 
Po Shein (3). This question of burden of proof is 
not affected by the prevalence or otherwise of benami 
transactions ina country. When once, however, the 
person who alleged that a transaction is benami proves 
that he paid the purchase money, the law so far as 
Hindus and Mohamedans are concerned raises a 
presumption that a purchase in the name of.a-.son 
or wife is a benami transaction. In English law, on 
the other hand, a purchase made in the name of a 
child or wife raises a contrary presumption, namely, 
that it was intended as a provision for the wife or 
child, These persumptions are not due to any pecu- 
liarity of the laws of the country, but are merely a 
judicial recognition of the well-known usage of the 
people. In India it is quite common fora person to buy 
property in the name of his child or wife without 
any particular object or motive. In England, on the 

(1) (1928) 6 Ran. 203. _ (2) Civil First Appeal No. 36 of 1925. 

(3) (1926) 4 Ran. 518, ~ 
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other hand, when a person buys property in the name 
of his child or.awifé, in the, vast majority of cases it 
is because he intends to make provisions for his wife 
or child. That this is the ground of the presumption 


is quite clear from the fact that even in English law 


property purchased in the name of a stranger raises 
no such presumption and the person in whose name 
the property is purchased holds in trust for the 
person who advanced the purchase money. In 
Burma, on the other hand, as pointed out in the 
ruling referred te-and certain other rulings, there is 
no prevalent usage of purchase of property without 


‘any rhyme or reason in the name of the wife or 


child ; but there are many occasions where property 
is purchased in the name of a wife or child with 
some particular object or motive. When therefore 
a Burman husband or father who has purchased 
property in the name of his wife and child produces 
evidence that he advanced the purchase money, he does 
not stand in the position of a Hindu or Mohamedan, 
in whose cases the law raises a presumption of benami. 


- He has to show further with what particular object 


or motive he purchased the land, before the Court 
can decide whether the property purchased was a 
benami transaction or not. This is all that was 
intended to be laid down in that ruling. This is clear 


from the last paragraph of the judgment which 
appears in page 212 of the report. 


Turning to the facts of this case, when the ‘prop. 
erty was purchased the person in whose name it 
was purchased was a boy at the time. He admit- 
tedly did not advance the money which was actually 
advanced by his parents. A presumption of advance- 
ment in his favour is countered by the fact that 
there were a number of other children for whom 


"pe provision was made by the parents. The 
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question then for consideration is whether tte 
course taken by the parents referred to in the 
judgment supports any presumption that the pur- 
chase in Maung Pan Byu’s name was intended as 
an advancement for him. 

The evidence on this point is that Maung Pan 
Byu was cultivating the land for a long time. This 
is quite consistent with the ownership of the parents 
because he is working the paddy fields of his parents, 
Moreover, he also cultivated paddy fields of his 
parents other than the one in dispute. 

The next point is that tax was being paid in 
Maung Pan Byu’s name right through. This is nothing 
whatever because since the property is in Maung 
Pan Byu’s name his parents would naturally pay the 
tax in his name. There is some evidence that at 
Maung Pan Byu’s marriage his parents stated that 
he (Maung Pan Byu) was the owner of a piece of 
land. It is unnecessary to discuss this evidence at 
any length which to my mind is not very convinc- 
ing, but assuming that Maung Pan Byu’s parents 
made such a statement, namely, that he was 
the owner of a piece of paddy land, it cannot be 
tread as an implied recognition of Maung Pan Byu’s 
ownership of this piece of land. Such a declar- 
ation is too weak to raise any inference that the 
boy was intended to be a beneficial owner of the 
‘piece of land. These are the points against the 
case of the defendant and she in her evidence 
states that the property was purchased in the name 
of Maung Pan Byu because an astrologer told appel- 
lant that no paddy land should be accepted in their 
own name. This strikes me as being a very likely 
:, explanation. It must be remembered that the parties 

_are Taungthus, who are very superstitious and if an 
astrologer tells her what to do, I have not the 
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least doubt that they would act upon the advice 
of the astrologer. 

In the judgments >of the Lower Courts, this was 
considered to be an unlikely explanation and it was 
asked why, then, should the property be put in 
Maung Pan Byu’s name and not in that of any 
other children, but it has to be put in some child’s 
name. . | 

From a consideration of the whole of the evidence, 
[ have come to the conclusion,.that the defendant 
Ma Sa has made out a case that the original 
transaction was benami and that the property was 
put in Maung Pan Byu’s name without any intention 
of conferring beneficial ownership upon him. If that 
is so, no question of the validity of the transfer by 
Maung Pan Byu to his parents’ “arises, because 
Maung Pan Byu is only putting in his parent’s 
names what already was their own property. 

For these reasons, I set aside the judgment and 
decree of the lower appellate Court and dismiss the 
plaintifl’s suit with costs in favour of the defendant- 
appellant in all three Courts. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Maung Ba and Mr, Justice Brown. 


BA YIN AND ANOTHER 1929 
v. July 22, 
K{NG-EMPEROR.* 


Confession of an accused recorded by Magistrate—Omission to take confessor’s 
signature—Confession otherwise properly made and..duly:.xecorded— 
Admissibility of confession in evidence—Criminal Procedure Code {Act V 
of 1898), ss. 164, 364, 533. i 

A magistrate recorded the confession of an accused person in accordance 
with the provisions of s. 164 of the Criminal Procedure Code ; but through an 
oversight he did not take the signature of the accused. He tried to obtain the 
signature of the accused in jail the next day but the accused refused to sign. 

The magistrate and his clerk were examined as to the confession by the 

Sessions Judge at the trial. « ve ere 

Heid, that the confession was admissible in evidence and the failure to 
secure the signature was cured under the provisions of s. 533 of the Criminal 

Procedure Code, the irregularity not having injured the accused as to his 

defence on the merits. 

Lalchand v. Queen-Empress, 18 Cal. 549; Queen-Empress v. Visram, 21 

Bom, 495 ; Sadananda Pal v. Emperor, 32 Cal. 550—referred to. 

Queen-Embress v. Viran,9 Mad. 224—dist inguished, 

Jai Naray inv. Queen-Empress, 17 Cal. 862—dissented from. 


Maunc Ba, J.—Ba Kin, agéd 18/19, and°Ba’ Yin, 
aged 25, have been convicted of the murder of 
Thein Maung, a boy of 15, at Shwebo, and sentenced 
to death. 

Ba Kin made a confession, but the Magistrate, 
who recorded the confession, forgot to take his 
signature. He noticed the omission on the following 
day and sent his Second Clerk to the jail to obtain 
Ba Kin’s signature. Ba Kin refused to append his 
signature. At the trial the learned Sessions Judge 
examined the Magistrate. The Magistrate stated that 
before he recorded the confession he satisfied himself 


* Criminal Appeals Nos. 607 and 622 of 1929, from the order of the Sessions 
Jedge of Shwebo in Sessions Trial No. 11 of 1929. ; 
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that Ba Kin wanted to confess voluntarily. Then the - 
Magistrate deposed to what had been stated to him by 
Ba Kin. The Magistrate finally stated ‘‘I wrote out 
all that Ba Kin said and then my clerk Ba Din read 
it out to him in my presence. I asked him whether 
what had been read out to him was correct. Ba Kin 
said that it was correct. * * * I took down the 
statement of the accused in my Criminal Miscellaneous 
No. 32 of 1928. This record contains a full and true 
statement of what the accused. Ba: Kin told me. 
The Magistrate’s Bench Clerk, Ba Din, was also 
examined in the Sessions Court. He states that he 
was present when Ba Kin made his. :confession and 
that he read his statement over to ‘him and Ba Kin 
acknowledged it to be correct. He further states that 
the statement recorded in Criminal Miscellaneous 
No. 32 is the confession made by Ba Kin on that 
occasion. 

On behalf of the: two appellants ‘ has been urged 
that the confession is not admissible in evidence- 
The learned counsel in support of that contention 


' quoted three cases. The first case is Qwteen-Emipress 


v. Viran and others “th. In that case a Deputy Magis- 


trate recorded a ‘statement 1 in the nature of a confession 


made by V. The statement, which was made in 


Malayalam, was recorded in English and signed by 


she Magistrate only. Shortly afterwards the Magistrate | 
examined V as to this statement and V admitted that 
he had made it voluntarily. V retracted that state- 


ment later. Mr. Justice Parker held that the provisions 
of section 164 of the Code of. Criminal Procedure _ 


are imperative, and section 533 will not render a 
confession admissible where no attempt has been made 
to conform to the provisions of the former section. He 


further held that inasmuch as the record of the 





(1) (1886) 9 Mad. 224. 
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statement of V was not admissible, secondary evidence 
thereof could not be given. The next case cited is 
Jai Narayan Rai v. The Queen-Empress(\). There the 
accused, when in custody, made a confession to a 
Deputy Magistrate. The confeSsion was recorded by 
the Deputy Magistrate in English, though made in 
Hindi, which the Deputy Magistrate perfectly well 
understood and could write. It purported to have 
been recorded under the provisions of section 164, 
and was in reply to oie question which was set out. 
The record bore the signatures of the accused and of 
the Deputy Magistrate, as well as the certificate as 
required by the section. It was held that the pro- 
visions of Section 164 read with section 364 are 
imperative as to the language in which a confession 
is to be recorded, and that section 533 does not 
contemplate or provide for any non-compliance with 
the law in this respect, and that, theretore, as it was 
not impracticable to record the confession in Hindi, 
the Sessions judge was right in refusing to admit 
the document in evidence. It was further held that 
the Sessions Judge erred in admitting the oral evidence 
of the Deputy Magistrate as to what the accused told 
him, as, seeing that he was acting under the pro- 
visions of section 164 of the Criminal Procedure Code, 
the confession was matter which was required by law 
to be reduced to the form of a document, and 
therefore, under section 91 of the Evidence Act, no 
evidence could be given in proof of such matter 
except the document. The third case cited is 
Sadananda Pal vy. Emperor (2). The accused made 
a certain statement before a Magistrate who recorded 
it and took his thumb mark. The accused retracted 


that statement later. The learned Judges held that a 


thumb mark is not a signature within the meaning 


(1) (1890) 17 Cal, 852, ; {2) (1905) 32 Cal. 550. 
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of section 3, clause 57, of.the General Clauses Act, 
ot section 164 of the Criminal Procedure Code. 
They, however, returned the record to the Sessions 
Judge with a direction to take evidence as to whether 
the accused duly made the statement recorded. 

The last case will not support theagreement. The 
learned Judges, who decided the case, were of the 
opinion that the defect could be remedied by taking 
evidence that the statement recorded was duly made 
by the accused. In.the-present-case.also the learned 
Sessions Judge of Shwebo has adopted that remedy. 
The view of the law taken in Jai Narayan Rai’s case 
(2) was doubted in Lalchand v. Queén-Empress (1)- 
In considering Jai Narayan Rat's case (2) the learned 
Judges observed: “It is unnecessary for us in the 
present case to do more than™say*that, as at present 
advised, we are unable to agree inthe view of the 
law which formed the grounds of that. judgment.” 
Jai Narayan Rai’s case (2) was dissented from in 
Queen-Empress v. Visram Babaji (2), The accused’s 
statement was made in Marathi and recorded in 
English. The learned Judge held that, assuming that, 
it was practicable to record.the statement in Marathi, 
and that consequently it was irregular, with reference 
to section 364 of the Code, to record it in English) 
the statement was nevertheless admissible in evidence 
under section 533, the irregularity not having injured 
the accused as to his defence on the merit. Viran’s 
case (1) was decided in 1886. The learned Judge, 
who decided the case, in holding that section 533 


‘could not be invoked was no doubt influenced by 


the fact that no attempt had been made to conform 

.to the provisions of section 164. It appears from the 

judgment that prisoner No. 1 made three separate 

statements before the Deputy Magistrate on 9th May ; 
7 (1) (1891} 18 Cal. 549. (2) (1897) 21 Bem. 495. 
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a fourth on 19th May, and a fifth on 31st May ; but 
none of these statements were recorded under section 
164 or 364. The questions put and answers given 
were not written down ; they were not taken down in 
the language in which they were made, but in 
English; they were not signed by the prisoner or 
certified by the Magistrate. In these circumstances 
section 533 could not be invoked. Since the decision 
of that case, some verbal alterations have been made 
in section 533, After the word “recorded”, these 
words ‘‘or purporting to be recorded” have been 
inserted. After the words “tendered in evidence”’, 
the words ‘or has been received in evidence” have 
been inserted. The alterations imply that, even if a 
statement be not recorded strictly in conformity with 
section 164, but so long as the Magistrate purports 
to have recorded it under that section, and even 
-fter the statement has been received in evidence, 
section 533 can be resorted to and evidence taken 
that an accused person duly made the statement 
recorded. Section 533 plainly provides that notwith- 
standing anything contained in section 91 ofthe Indian 
Evidence ‘Act such statement shallbe~admitted, if 
the error has not injured the accused as to ‘his 
defence on the merits. In the present case the 
confession was recorded under section .164, and the 
Magistrate who recorded it complied with the pro- 
visions of that section, except that through an over- 
sight he did not take the signature of the confessor. 
The iearned Magistrate has been examined, and from 
his evidence it appears that Ba Kin did make that 
confession and that he. did so voluntarily. I there- 
fore have not the slightest doubt that the confession 
can be admitted in evidence. ia 
When the Magistrate’s second clerk, Po Yan, visited 
Ba Kin in the jail to obtain his signature, Ba Kin 
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refused to: sign; saying that he had confessed on 
the previous day because the police had asked him 
to do so; but when he was examined by the Com- 
mitting Magistrate on 11th January 1929, Ba Kin 
denied that he ever made a confession. He added 
that when the Court Clerk came to him for signa- 
ture he refused to sign, because he had not made 
any confession. Had it been true that the con- 
fession was made under inducement, he would cer- 
tainly have said’ “so to the Committing Magistrate. 
In my opinion the confession was quite genuine and 
it can be used against Ba Kin under the- provisions 
of section 21 of ‘the Indian Evidence Act, and it 
can be considered against the co-accused Nga Ba Yin 
under the proyisions of section 30 of the said Act, 
But as against Ba Yin corroboration by independent 
testimony is essential. 

[ On the evidence, and after considering the con- 
fession, his Lordship upheld the conviction and 
sentences of both the accused. | 


Brown, J.—I have had the advantage of reading 
the judgment “of*my learned brother Maung::Ba, 
and I agrce with him that the confession in this 
case was admissible in evidence and that the failure 
of the Magistrate to secure the signature of the 
confessing accused has been cured under the provi- 
sions of section 533 -of the Code of Criminal Pro- 
cedure. The record made by the Magistrate who 
recorded the confession shows that before recording 
the confession, he asked Ba Kin a number of ques- 
tions as to the reasons which led him to confess. 
He asked him whether he knew that the confession 


_might be used as evidence against him, and to this 
‘Ba Kin replied in the affirmative. He also asked 


other questions to satisfy himself of the volunary 
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nature of the confession. In none of these ques. 
tions does the Magistrate definitely explain that 
Ba Kin was not bound to make a confession, but 
when examined in Court the Magistrate says that 
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he warned the accused that he had nothing to gain Brown, J. 


by his confession and that it might be used against 
him, and the Magistrate appended to the foot of the 
confession the certificate required by section 164 of 
the Code of Criminal Procedure to the effect that 
he had explained to Maung Ba Kin that he was not 
bound to make a confession and that if he did so 
any confession he might make might be used as 
evidence against him. I am satisfied in the circum- 
stances that there was a substantial compliance with 
the provisions of section 164 and 364 of the Code of 
Criminal Procedure,and that any defect in this respect 
has been cured under the provisions of section 533. 

T agree also that there is sufficient corroboration 
of the confession to leave no room for reasonable 
doubt as to the guilt of either of the accused. The 
confession of Ba Kin does not entirely agree with 
the evidence of the prosecution witness, Maung Ba 
Lay, as in the confession Ba Kin says that it was 
Ba Yin who originally called the deceased, saying 
that he would get compensation for damage to the 
bicycle, whereas Ba Lay mentioned Ba Kin only. Ba 
Kin in his confession does not deal with this point 
at length, and it is possible that he did not speak 
the truth here as he wished to minimise his part in 
the assault. I can see no reason, however, for 
supposing that the confession was not a voluntary 
one and so far as the case of Ba Yin is concerned, 
strong corroboration is afforded by the evidence of 
U Hmu, Maung Pan and Ma Suleman. I see no 
good reason for doubting the bona fides at any rate 
of U Hmu and Ma Suleman. . 
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It has been suggested that the confession cannot 
be used as against Ba Yin, because Ba Yin is 
assigned the leading part in the crime in the con- 
fession. It seems to me clear, however, that the 
confession does implicate Ba Kin himself in the 
murder and therefore can be considered as against 
Ba Yin also. The murder was of the most brutal 
kind and in spite of the youth of the appellant 
Ba Kin, I do not consider there is any reason for 
not passing the death sentence on both the appel- 
lants. “38 

I agree that both appeals must be dismissed and 


the sentence of death confirmed in each case. 


ee 


APPELLATE CIVIL. 


Before Mr. Justice Baguley, 


MAE SE 
v. 
MA BOK SON.* 


Agriculturist’s house—Exemption from attachment—Situation of house 
immaterial so long as occupicd.by.qgriculturist and belonging to him— 
Civil Procedure Code (Act V of 1908), s. 60 (c), 

A house belonging to anagriculturist and occupied by him is exempt from 
attachment and sale under the provisions of s. 60 (¢) of the Civil Procedvre 
Code. ‘The fact that such a house is situate in a village and notin the field 
makes no difference. _ 

Jivan Bhaga.v. Hira Baiji, 12 Bom, 363-—distingusshed, 


Day for the appellant. 
Tambe for the respondent. 
BAGULEY, J.—This is an application in revision of 


an order passed by the Township Judge, Pakékku, 
in his execution case No. 9 of 1929. 





* Civil Revision No. 52 of 1929 (at Mandalay) from the order of the Town 
ship Court of Pakékku in Civil Execution No. 9 of 1929. 
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In this case the respondent attached a house 
belonging to the judgment-debtor in execution of an 
ordinary money decree. Objection was raised that 
the house was the property of a cultivator and 
occupied by him, and, therefore, was free from 
attachment under section 60 (c) of the Civil 
Procedure Code. It is described as a house with 
bamboo flooring, bamboo-mat walling and bamboo 
roofing, and therefore, presumably, is not of great 
value. tone 

The order of the trial Court is shoit. The fact 
that the judgment-debtor was a cultivator does not 
seem to have been disputed; but it was stated that 
this house was in the village and during the cultiva” 
tion season the cultivators lived in a hut put up 
on his ya land. The trial Judge-quoted the case of 
Jivan Bhaga v. Hira Bhaiji (1), and stated that it 
was held therein that only the house occupied by an 
agriculturist bond fide for the purpose of cultivation 
is exempted. The first comment I make on _ this 
ruling is that it was not under the existing Code of 
Civil Procedure, and section 60 (c) of the present 
Code differs in its wording from the old section 2€6. 
In the second place, it was held that the judgment- 
debtor in that case was not really an agriculturist : 
he was something which is described as a bhagdar, 
and it is stated that his character as a bhagdar 
predominates over his other character as an agricul. 
turist ; so I deduce that this judgment-debtor was 
not mainly an agriculturist: he had some other form 
of occupation. It is also mentioned on page 365, 
that there is in Bombay the Bhagdari Act dealing 
with this very special and very limited class of 


property. 


{1) (1888) 12 Bom. 363. 
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Section 60 (c) of the Civil Procedure Code states 
that ‘‘ houses*and other buildings (with the materials 


Ma Box Sow. and the sites thereof and the land immediatcly 
Bacutey, J. appurtenant thereto and necessary for their.enjoy~ 


metit) belonging to an agriculturist and occupied by 
him” are exempt from attachment and sale. In the 
present case, the property attached is a house which 
belongs to an agriculturist and is occupied by him; 
and giving their plain meaning to the words of the. 
section, I entirely fail to see how it can be said 
that the housé is liable to attachment?““The “trial 
Judge says that if this meaning is given to the 
section, most of the houses in Burma cannot be 
attached, which would be very absurd. This may 
be the case, but it is not for him to say whether 
the law is absurd or not ; it is his duty to enforce the 
law as it is. It is rather strange that there has been. 
no published ruling on the point up to date, 
because to my personal knowledge such cases have 
come up many times in lower Courts. 

I hold that an agriculturist’s house, occupied by 
him, is exempt from attachment : and this would apply 
both to his house in the village and also to his hat ity 
the field if he has one. Me 

I consider the ciel of the trial Judge to give effect 
to the plain meaning of the wording of the section can 
only be described as perverse, and I am therefore of 


_ opinion that this Court can interfere in revision. 


I set aside the order of the lower Court and direct 
that the attachment of the house in. question be 
removed. The respondent to pay theappellant’s costs 
in both Courts; advocate’s fee in this Court two 
gold mohurs. — 
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APPELLATE CRIMENAL.. 
Before Mr. Justice Chari. 
NGA NYI GYI 
KING-EMPEROR 


Whipping—imprisonment sentences .in two. different, Cases. agajust Ga. person 
collectively exceeding seven years—Adaditional whipping sentence illesal— 
Crimimal Procedure Code (Act 'V of 1898),°s: 393 Burma Act.’ VE of 
1927. ' 

Where a person who is sentenced in two different cases 5 to ina 
which collectively exceed the term of seven years, ‘he cannot’ ‘be punished in 

addition with whipping under the provi- jor's of Burn:a! ‘Ack VIII of 1927, 


“ Sun: Byu, Ageictant Government Advocate, for 
the Crown, 


Cuarl, J.—The.accused in this. case. was properly 
identified by Ma Sein Pu and his ome has been 
established. | 

The case was apne eecaiee a. sentence of 
whipping was passed in addition to the.seven years’ 
rigorous imprisonment passed.on the accused. In a 
previous Case, Criminal Regular No. 140 of 1929 ini the 
Court of the same Magistrate the accused wis sen- 
tenced to four years’ rigorous imprisonment, ard the 
sentence of seven years passed on him was directed to 
run after the expiry of the sentence in the previous 
case. 


The question arises whether a sentence of whipping 


is legal. Under section 393 of the Criminal Procedure 
Code no male sentenced to death or to transportat: O1 
or to penal servitude or to imprisonment for more than 
five years could be punished. with ° ‘whipping. ‘This 
hhas been altered by the Burma Act VII of 1927-and 
the term of five has been extended to seven years. 
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The question for decision is whether a person, who 
is sentenced in .two. different cases to punishments 
which collectively exceed the term of seven years, 
could be punished with whipping. Ina Madras case 
(I.L.R. 1 Mad. 56) it has been held that a person, 
who has been punished with the classes of punishment 
specified in section 393 of the Criminal Procedure 
Code but in a different case and for a different offence, 
could not be punished with whipping in a subsequent 
case in which he has been convicted. It seems tome, 
therefore, that the-word ‘‘ sentenced ’”’ which occurs in 
section 393, Criminal Procedure Code, and in the 
Burma Act VIII of 1927, must be read in a general 
sense, and, if a person is sentenced for any period 
exceeding the period fixed by the Act whether in 
conviction in one case or more than one, he cannot be 
punished with whipping. The order of whipping in 
this case is illegal and therefore set aside. 

The explanation offered by the District Magistrate 
is accepted. The trial Magistrate’s explanation is also 
accepted, as the question is not free frem doubt and 
the section of the Burma Act is undoubtedly capable 
of the construction which the learned Magistrate 
put on it. 
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APPELLATE CRIMINAL. 
Before Mr. Justice Baguley. 


MAUNG SAN MYIN 
v. 
KING-EMPEROR.* 


‘Excise officer not a police officer--Admission mad: to excise officer admissible in 
evidence—C pinm Act (I of 1878) ss.14. 15,16,—Search and sei.ure ofopium, 
difference between—Sei:ure'in transit «Oonviction for illeg :l possession of 
object, although search illegal. 


An Excise officer has powers of arrest, search, granting bail, etc., under the 
B rma Excise Act V of 1917, but he is notapolice officer. Soan admission 
emade to an excise officer is admissible in evidence. 


V.R. Venkataraman v. King-Emperor, U.B.R. (1907-09) 1—cvcrruled. 


Under the provisions of ss. 14, 15. ani 16 of the Opium Act, searches of opium 
are required t> be in accordance with the rules for searches under the Criminal 
Procedure Code, but seizires of opium in transit do not come under those 
rules. 


Although a search made in a person’s house may be illegal rendering the 
;person who mady such search liable to be sued for damages, still if some pro- 
perty is actually found during the search whose possession constitutes an 
-off.nce, then the person in unlawiul possession is liable to be c »nvicted. 


Mi Hauk v. King-Emteror,4 L B.R. 121—referred to. 
Ma Htwayv Kinz-Emperor, 4+ B.L.J. 2—dissented from. 


BaGuLey, J.—The applicant has been convicted 
under section 9 (c) of the Opium Act by the Sub- 
divisional Magistrate, Amarapura, and his appeal 
thaving been dismissed by the Additional Sessions 
Judge, Mandalay, he now comes to this Court in 
revision. The case against him is that certain excise 
officers having received information that he had 
opium to dispose of, arranged by means of emis- 
saries to buy the opium from him ihrough a dummy 
purchaser. The first attempt to arrange a meeting 
between the accused and the dummy purchaser 





* Criminal Revision No. 1008 of 1929 (at Mandalay) from the order of the 
Subdivisional Magistrate of Amarapura in Criminal Trial No. 14 of 1929. 
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proved abortive. The next night the dummy pur-. 
chaser was sent out in a car to wait near the Myitnge 
railway bridge, excise officers remained in hiding 
closed by, and it was arranged that as soon as events 
proceeded far enough to warrant a rush, the lights 
of the car were to be switched on. The two 
emissiaries were sent off to bring the accused to the 
spot with ihe opium. After waiting for sume time 


_one- of these men came to the car with” the accused, 
and purchaser'asked whethershe.had.a.sampie of the 


opiuin with him. This was produced and the pur- 
chaser’ said hé would pay and told the driver to 
switch on his lights.. On the. lights being switched 
on-the two excise inspectors who were in- hiding 
close by rushed up, a sub-inspector, of excise who had 


‘beén standing close to the car disclosed himself, and 
‘the accused was arrested. On asking him where the 


opium was he stated that it was in a boat in the 
river close by ; ; so the Inspeciors went down to the 
boat. As dey arrived a man who was in the boat 
threw four tins overboard and follcwed them into 
the 1iver himself and got away. The tins were 
recovered from the water and found to contain 
opium. In the boat were found-a gun and a 
cartridgc-belt belonging to the accused; and it is 
said that when arrested: the accused said that he 
had brought evil on himself as he had intended it 
to others, having intended to seil te opium first . 
and then arrest the purchaser. — 

- The evidence in support of the case, as I have 
pointed out above, consists of the statements of the 
two excise inspectors, the statement of the ward head- 
man whom they tock with them as a witness, the 
statements of the two emissaries who were sent out 
to bring the: accused with the opium to the spot, 


_and the statement cf Maung Su,. the taxi owner. 
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[His Lordship after discussing the evidence of 
the Crown and the defence continued as follows] :— 

It has bsen argued that an admission made to 
an excise officer is not admissible: for this there is 
‘direct. authority in V. R. Venkataraman v. King- 
Emperor (1). This ruling was quoted to the trying 
Magistrate, but as against that he referred to two 
Indian cases, viz., Crown v. Wazir Singh (2) and 
-Ah Foon v. King-Emperor (3). Had the trying 
Magistrate looked into.. the.Acts a little more 
closely he would have seen that excise officers are 
‘now appointed under the Burma Excise Act V of 
1917, The judgment in Venkataraman’s case was 
delivered in 1898 and then the present Act was 
‘not in force. In those days all excise officers 
‘were sworn in as police officers because the old 
Act did not give them the necessary powers of 
arrest, search, granting bail and so on. The Act 
-of 1917 gives all these powers direct to the excise 
officer as excise officer, and they are no longer 
-police officers. Their position appears to have been 
assimilated to the position of excise officers of 
‘Bengal. Therefore, Venkataraman’s case must be 
regarded as out of date and no longer binding. 

Another point which has been argucd is that the 
search did not comply with the provisions of section 
103, Criminal Procedure Code, and therefore, the 
accused must be acquitted. This argument is really 
centirely beside the point. Section 16 of the Opium 
Act says that all searches under scction 14 or section 
715 shall be in accordance with the provisions of the 
‘Code of Criminal Procedure. Section 14 refers to 
:searches in a building, vessel or enclosed place: I. do 
not regard a dugout as a.vessel from this point of 


‘) U. B.R. (1907-09) p. 1. . (2) P.R.Crl.1918 No. 3. 
(3) 46 Cal. 411. - Z : 
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view and it is quite clear that, these things when 
searched are intended to be regarded as more or less. 
for the time being fixtures. If they have no locale,. 
it is impossible to get witnesses for the locality. 
Section 15 has two clauses: the first refers to seizures: 
in any open place or in transit ; the second refers to 
searches of persons. There was no search in the 
present case. It is true that the form applicable to- 
searches was utilized ; but according to the facts as 
given by the prosecution .it..was.a case of a seizure: 
of opium in transit, and section 16 of the Opium 
Act does not say that seizures of opium in transit. 


‘must be made in accordance with the rules for 


searches under the Code of Criminal Procedure. The- 
{st witness Mr. Lynam, Excise Inspector, answered 
his question in cross-examination™ more or less cor-- 
rectly; he says that section 103 in his opinion would 
only apply to searches made inside houses and dwelling: 
places. His senior officer, Mr. Paul, is not quite so: 
correct. It is however quite manifest that when the: 
article to be seized is on the move and has no locale: 
it may be impossible to get witnesses of the locality 
to witness its seizure. 7 
It is not necessary for the decision of this: 
case, therefore, to decide whether a person can be- 
convicted onthe result of asearch which did not: 
comply with section 103, Criminal Procedure Code. 
There are divergent rulings on the point. In Mi: 
Haukv. King-Emperor (1), it was held by Hartnoll, J. 
(following Queen-Empress v. Taw Aung—P.LJ.B. 367), 
that persons who make a search illegallyrender them- 
selves liable to be sued for damages for this illegali 
action, but that this illegal action does not affect the: 
question whether the person whose house was illegally: 
searched has- committed an offence if property is: 
~~ (1) (5907) 4 L.B.R, 121, 
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actually found during the search--whose possession 
constitutes an offence. On the other hand, there is an 
unofficially reported ruling of the High Court Ma 
Htway vy. King-Emperor (1) in which Young, J. 
(who argued in Mi Hawk's case for the Crown before 
Hartnoll, J.), held that because a search did not 
comply with the provisions of section 103, Criminal 
Procedure Code, the conviction must be setaside. It 
must be noted, however, that in this case there was no 
appearance on behalf of the Crown andthe” judgment 
itself is an exceedingly short one. My own opinion is 
that Hartnoll, J.’s ruling is correct. There seems to be 
no Officially reported ruling of this High Court on 
the point. 

I hold thatthe seizure of the opium was regular, 
and that the admission by the accused when arrested 
was admissible. 

There is another pointto which I would call the 
attention of the trying Magistrate. The accused when 
called on his defence devoted a good deal of time 
to discrediting the two excise spies, Maung Pyant and 
-BaSan. Several witnesses were called to depose to 
the bad character of these two men, ‘some said that 
they do not work and some say they eat opium, 
keep prostitutes and so on. All this evidence is 
entirely irrelevant and should never have been allowed 
by the trying Magistrate. If he will refer to the 
Evidence Act, sections. 146 to 153, he willsee how 
witnesses are allowed to be tested for their veracity. 
Section 146 relates to cross-examination : it is permis- 
sible under instuctions to cross‘examine a witness as 
to hislack of work, his habits of consuming opium 
or his livings on the profitofa brothel, but when 
those questions have been put, the examining cqunsel 
has got to take the answers, and the examination of 
i (1) 4 BLL. J. 2, 
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further witnesses.tedisprove his answers is notallowed, 
save as shown in section 153. Thecreditof witnesses 
may be impeached also under section 155, but section 
155 does not allow evidence of.a witness general 
bad character.to be brcughtin. An attempt was also” 
made to discrecit some of the other witnesses, by 
filing. on May 23 the evidence given by these 
witnesses in another case. The last witness for the 
defence had his evidence recoided on April 30, and 
itis quite contraryto the Evi ence Act to try to 
impeach a witness: by means. of contradictory 
statements made unless the contradictory state- 


‘mentis put to him in cross-examination, and these 


copies of depositions should not have been accepted 
by the Magistrate, but I find them filed as exhibits. 

- I would also note one other point. As I have 
stated, the main defence of the accused is that the 
excise party went to arrest somebody else and having 
allowes that person to escape they turned round and 
accused him of being the owner of the opium. Mr. 
Lynam stated that, whereas the actual seizure. was 
made on February 21, he had his information on 
January 5 and had.duly reported his action in con- 
nection with that information in his official diaries, 
and he offered to produce his diaries. At this point 
the Magistrate makes a note ‘‘ U Ko Ko Gyi (accused's 
advocate) ‘objected to the admission of the diary 
extracts’ in” evidence as irrelevant and that is all 
that ison the record about the ‘diaries.’ The Magis- 
{rate should either have definitely admitted: them or 
rejected them and not have left the matter undecided, 
merely noting that the defence objected. No grounds 
are given why these extracts from-the diaries shculd 
have been irrelevant, and of course, it is impossible 
to say without seeing ‘them whether they were or 
were not but the defence. is that the case was. got 
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‘up against the accused on February 18, and it would 
-certainly appear in the highest degree relevant toshow 
that the excise department were working the case up 
against this particular man for more than a month 


previously. 
I see no reason to interfere in revision and there- 


fore dismiss this application. 


APPELLATE CIVIL. 
Before Mr. Justice Brown. 


MAUNG KYI AND OTHERS. 


v. 
MA SHWE BAW.* 


Mahomedan Law of marrige—Proposal and acceptance in presence of 
-Mahomedan witnesses essential for validity of marriage - Proof of marriage— 
Presumption as to marriage by cohabitation and acknowl.dgment of children 
as legal. 
A.cording to Mahomedan Law, it is essential to the validity of a marriage 
sthatthere should be a proposal made by or on behalf of one of the parties to 
the marriage and an acceptance of the prop >sal by or on behalf of the uther, 
in the presence and hearing of two male or one male and two female witnesses 
who must be sane andadultMaho:nedans. ‘he proposaland acceptance must 
‘both be expressed at one meeting. Noreligious ceremony is essential. 
‘In the absence of such direct proof, marriage betwezn a husband and wife 
can be presuined fram a long cozrse of cohabitation and living together as 
husband and wife and from acknowledgment of the children as the legal 
‘children. asa 
Aklemannessa eF. Mahomed Hatem, 31 Cal. 849; Habibur Rahmanve 
Allaf Ali,48 1. 4.114 ; Imambandiv. Mut saddi, 45 Cal. 878 ; Khaiah Hidayut 
~Collah v. Rai Jan Kianum, M.t. A. Vol. 3, 295—referred to. 


E Maung for the appellants. 
Rafi for the respondent. 


Brown, J.—The main question in issue in these 
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“appeals is whether the appellant Ma Chit May was | 


legally married to Dawood, the deceased. 





_ * Special Civil Second Appeals Nos. &5, 86, 87 of 1927, from the judgments 
_ sof the District Court of Taayemyo in Civil Appeals Nos. 77, 78, 79 of 1928, 
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According 4o.Ma Chit May, Dawood first eloped 


ahd Kyr with her and then took her to the hcuse of his mother 


MA 
SHWE Baw. 


Brown, J. 


Ma Shwe Baw. Ma Chit May herself was a Burman 
and had hitherto been a Buddhist. But when 
she reached Ma Shwe Baw’s house, a Moulvi was 
called in and she was first of all converted to Maho-- 
medanism and was then formally married to Dawood 
according to Mahomedan Law. ‘ After that, she and 
Dawood lived together as husband and wife until his 
death. She now'has two children by him, one aged: 
about 8 andthe other about 5. 

_ Most of the facts alleged by Ma Chit May are: 
admitted. It is admitted that Ma Chit May and 
Dawood lived together as husband and wife. Ma Sa. 
Ki, the daughter and agent of the respondent Ma. 
Shwe Baw, says that Ma Chit May and Dawood were 
living as man and wife for about nine years and duiing’ 
that period there was nothing against her character.. 
She also says ‘‘I have treated the children of Dawet. 
as my nephew and niece.” Ma Shwe Baw herself, 
giving evidence, says ‘‘They were living as husband 
and wife in my house , . . . . They were: 
living as man and wife for about nine years. The: 
two children are the son and daughter of Dawet. 
Ma Chit Mai performed the formalities of the 
Mohamedan custom as I have done now. I treated! 
her as my daughter-in- law during her *Coverture with. 
Dawet and I consider his children as my grand- 
children. My son Dawet+treated Ma Chit Mai as his: 
wife and her children as his children.” It is also. 
admitted by the respondent that the ceremony of 
conversion to Mohamedanism did take place. 

The only dispute is as to whether the formalities: 
required by Mohamedan Law for a valid marriage: 
were observed. According to the Principles of Maho~ 


medan. Law by D. F. Mulla, ninth .edition, paragraph 
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196, it is essential to the validity cf a marriage 
that there should be a proposal made by or on behalf 
of one of the parttes to the marriage, and an acceptance 
of the proposal by or on behalf of the other, in the 
presence and hearing of two male or one male and two 
female witnesses, who must be sane and adult Maho- 
medans. The proposal and acceptance must both be 
expressed at one meeting; a proposal made at one 
meeting and an acceptance made, at another meeting 
do not constitute a valid marriage. 

It is admitted that no religious ceremony is neces~ 
sary at all and although it may be customary to call 
ina Moulvi for the purpose of celebration, it is not 
necessary to do so for the purpose of a valid marriage. 

In the case of Khajha Hidayut Collah v. Rai Jan 
Khanum (1) the following passages from the works 
of Mr. Macnaghten on Mahomedan Law are cited 
and apparently approved :— 

“The Mahomedan luiwyers carry this disinclination (that is 
against bastarclizing) much further ; they consider it the legitimate 
oi reasoning to infer the existence of marriage from the proof of 
cohabitation,” “None but children who are in the strictest sense 
of the word spurious are considered. .incapable of inheriting the 
estate of their putative father. The evidence of persons who 
would, in other cases, be considered incompetent witnesses is 
admitted to prove wedlock, and, in short, where by any possibility 
amatYiage may be presumed, the law will rather do so than 
bastardize the issue, and whether a marriage be simply voidable 
or void ab initio the offspring of it will be deemed legitimate.” 

It had not been proved in that case that a cere- 
mony of marriage had been gone through; but it 
was nevertheless held that there had been a legal 
marriage. 

In the case of Habibur Rahman Chowdhury and 
another v..Altaf Ali Chowdhury and others (2); 


(1) Moore’s India Appeals, Vol. I1I, page 295 at p. 317. 
(2) (1921) 48 L.A. 114 at p. 120. 
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their Lordship .efssthe Privy Council remark, with 
reference to Mahomedan Law, “the term ‘ wife’ 
necessarily connotes marriage ; but, as marriage may 
be constituted without any ceremonial the existence 
of a marriage in any particular case may be an 
open question. Direct proof may be available, but 
if there be no such, indirect proof may suffice.” 


‘Their Lordships proceeded to point out that the 


‘presumption to be drawn from such indirect proof 
‘may be rebutled but that unless and.;antil, it is 


‘rebutted the presumption must prevail The question 
‘of the Mahomedan Law of marriage was also con- 
sidered by their Lordships of the Privy Council in 
‘the case of Imambandi v. Mutsaddi (1). In that 


case their Lordships found that the oral testimony re- 


-garding the solemnization of marriage was Unsatisfactory 
‘but that the marriage was nevertheless proved by the 


subsequent acknowledgment by the husband of the 


jegitimacy of his children. At page 889 of the Report . 


the following passage occurs :— 


“In the absence of any statutory provision miking compulscry 
‘the registration of Mahomedan marriages, the Indian Ccurts, in 


case cf a dispute as tu the factum of a marriage, are ‘usually left to 
discover or attempt to discover the truth frcm a mass of connie? “ 
‘ing and often very unsatisfactory evidence of witnesses." 


There are a number of other cases in which the 


‘principle has been followed that marriage between a. 


husband and wife can be presumed from a long 
‘course of cohabitation and living together as husband 
and wife and from acknowledgment of the children 


‘as the legal children. 


In the case of Aklemannessa Bibi v. Mahonied 
Hatem (2), the High Court of Calcutta held that as 
pointed out in Wilson’s Digest of Anglo-Mahomedan 


{1) (4918) 45 Cal. 878. (2) (1901) 31 Cal., 849 at p. 856. 


* 
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Law, although neither writing nor any religious cere- 1929 

mony is necessary to the validity of a marriage con. -Mayne Kyt- 
VU 

tract, “words of proposal and acceptance must be MA 


uitered by the contracting parties or their agents in S#W#® Baw. 


eich other’s presence and hearing and inthe presence #kowy, J. 
and hearing of two male or one mule and ‘two female 
witnesses, Who must be sane and adult Moslems, 
and the whole transaction must be completed at one 
meeting.” But the question as to the necessity for 
insisting on these requirements.when there was strong 
evidence of subsequent living together as'’man_ and. 
wife was not discussed. Nor have I been -able. to 
find any case in which it has been held that, although 
a man and woman have been . living together as. 
husb.ind ana wife for a large number.cf years. and 
have always.treated each other as.husband-and wife: 
and have always been looked on as.husband and 
wife, the marriage is invalid, if in fact the proposal 
and its acceptance has not taken place in.a tormalk 
manner. ? 

‘Itisat any rate quite clear from the rulings that 
‘once proof has been given'such as has been given in: 
this case as to cohabitation and repute, the burden. is 
‘on the person who denies the marriage to prove that 
it did not take place. 

In the present case there was no obstacle to the 
marriage. Admittedly Ma Chit May was converted. 
to Mahomedanism. Can it therefore be held as 
proved on the evidence that the requirements.of.the 
- Mahomedan Law as to offer and acceptance did not. 
take place ? Ma Chit May herself says on this point. 
that when the Moulvi came to: the house Ma Shwe 
Baw and Ko Esoof requested the Moulvi to convert 
hec and then perform the marriage ceremony accord-- 
ing to Mahomedan Law. ‘ Then’l was converted by 
the Moulvi. He also asked me if I agreed to marry: 
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Dawet. Dawet and I had to reply thrice saying that 


I agreed to marry Dawet. Ko Dawet was also 


asked it he agreed to marry me and he had also to 
reply thrice that he agreed to marry me. Then the 
Moulvi ;ave me a cup of Sherbat saying that it was 
‘thitsaye.’”’ The Moulvi, For.zorali, himself has been 
called. He says that he converted Ma Chit May 
but denies that Dawet and Ma Chit May were legally 
married. He does not explain what he means by 
saying that they,.weres not. Jegally married ; nor has 
he definitely denied that they formally agrced to the 
marriage in the presence of witnesses and it may be 
that by a ceremony of marriage he had in mind some 
Special rite such as would ordinarily. be tollowed in 
such cases. It is difficult to imagine a case in which 


the evidence of~cehabit: tion and repute could be 


stronger than in this case. Ma Chit May came to 
the house and was formally converted to Maho- 


-medanism. She was accepted by her mother-in-law 
_and has admittedly been treated by her mother-in-law 


as the legally married wife of Dawood ever sitice. She 
and Dawood lived together as husband and wife for 
nine years. Itis admitted by the very relatives who 
now challengd the legitimacy of the marriage that she 
behaved in every way asa wife, that she was looked 


-on as a Wife by them, that her children were treated 


as Dawood’s children and that they had no com- 
plaint whatsoever to make as to her conduct as a wife 
Her children are quite clearly treated as Dawood’s 
children ; and the evidence to rebut the presumption 
arising in the circumstances would have to be very 
strong indeed before the Court could come to a 
conclusion ‘‘ bastardizing’’ the issue. 

It must be remembered that the marriage is 
alleged to have taken place sume nine or ten years 
before the witnesses gave evidence and the production 
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-of oral evidence as to what took place would be a matter 
of great difficulty. In the circumstances I am not 
satisfied that it has been proved substantially that the 
. requirements of the Mahomedan Law as to proposal 
and acceptance were not satisfied in the present case, 
I therefore hold that Ma Chit May was legally mar- 
ried to Dawood and that her children are Jegitimate. 
It is suggested on behalf of the respondent that 
even if this be so Ma Shwe Baw is nevertheless 
an heir under the Mahomedan Law. ‘Jhat would 
appear to be correct; but in none of the cases has 
Ma Shwe Baw’s claim ever been based on her right 
-as one of several heirs, = 
. In the first case she has sued to have a deed of 
‘sale by Ma Chit May of property which belonged to 
Dawood set aside.. Her case as set forth in her 
- plaint was that Ma Chit May was not married to 
Dawood and had no rights whatsoever to transfer 
the property. It may be that Ma Chit May had no 
power to.transfer the rights of her minor children 
-and it may also be that the transfer would be subject 
to the claims of Ma Shwe Baw as one of the heirs 
-of the estate. But these were, points which were 
not raised in the lower Courts. Ma Shwe Baw’s suit 
‘was dismissed by the trial Court. Although there 
‘was an appeal in the District Court, the appeal was 
not taken on these grounds. That Ma Shwe Baw 
was not entitled to a cancellation of the registered 
deed is clear. The suit was based.on the claim that 
‘Ma Chit May was not entitled to deal with the pro- 
perty at all and that the deed was wholly void. I 
am not satished that there is sufficient reason for 
allowing Ma Shwe Baw to raise a fresh case in this 
appeal. : 
As regards the other two cases, in one of them, 
Ma Shwe Baw sues for possession of certain jewellery. 
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‘This claim of,hers must obviously failon the anding 


Maoxe kw that Ma Chit May was the wife of Dawood. 


Ma 


The third case is a.suit by Ma Chit May and her 


“SHWE Baw. children against Ma Shwe Baw for recoveiy of house-. 


‘Brown, -J. 


.hold furniture and clothings. These properties. were 


-apparently.in the possession of Ma Chit: May. and her 
children after her husband’s ceath and have since 
‘reached the possession of Ma Shwe Baw because Ma 
‘Chit May: went into her house to-live and took the 
properties with her. She.and.ber-children are there-. 
fore merely suing for properties which- they alleged 


have been wrongfully takén from their possession by 


Ma Shwe Baw. In this case also it was never 
suggested in either of the lower Courts that even if 
Ma Chit May .were’-the wife of Dawood, the suit 
‘must fail because Ma: Shwe~Baw.avas. also an heir; 
and here too I do. not see sufficient reason for 
allowing a fresh case to be made in this Court. 

The result is that I allow all these appeals and I 
set aside the decree of the District Court in each’ 
case and restore that of the trial Court in:each case. 
The respondent will. pay the costs of the appellants 
in all three Courts, 
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APPELLATE CIVIL. 


Before Sir Benjamin Heald, Kt., Offg. Chief Justice, and Mr. 
Justice Mya Bu, 


L.C.T.R.M.S. CHETTYAR AND ANOTHER 1929 


v. Aug. 12. 
A.S. CHETTYAR FIRM AND OTHERs.* 


Insolvency petition—No withdrawal without leave of Court—Court’s power to 
substitute another creditor in place of original petitioning creditor—Sub- 
stitution acts as if from.commencement—Substituted'creditor‘can rely o% 
same act of insolvency—Provincial Insolvency Act (V of 1920) s. 16. 

Where an insolvency petition has been validly filed ab initio, it cannot be 
withdrawn without the leave of the Court. If the petitioning creditor doesnot 
proceed with due diligence or if fraud and collusion with the insolvent are 
alleged against him, it is open to the Court to substitute at any time any other 
creditor as petitioner. Such substituted creditor takes place of the origina] 
petitioner ab inztio, and can rely on the same act of insolvency notwithstand- 
ing that he is substituted more than three months after the date of such act of 
insolvency. 


In re Maund (1895) 1 Q.B.D. 194—dist inguished, 


Doctor for the appellants. 
Eunoose for the first to fourth respondents. 


Banerjee for the fifth to seventh respondents. 


HEALD, OFFc. C.J.—On the 19th of December 
1927, the present first respondents, who are the 
A.S. Chettyar firm, filed a creditor’s petition under 
section 9 of the Provincial Insolvency Act for the 
present fifth, sixth and seventh respondents, who 
are mother, son-in-law and daughter and who 
according to the petition were jointly indebted to 
the first respondents in respect of certain promissory 
notes which they had executed jointly, to be adjudi- 
cated insolvents. The acts of insolvency which they 
alleged were that the alleged insolvents had, on the 








* Civil Miscellaneous Appeal No. 29 of 1929, from the order of the District 
Cour tof Pegu in Civil Miscellaneous Case No. 149 of 1927. 
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20th of September 1927, that is, within three months 
before the date of the petition, made two transfers 
of their properties in favour. of the T.A. Chettyar 
firm, which transfers would, under section 54 of the 
Act, be void as being a fraudulent preference, if the 
fifth, sixth and seventh eons: were paiiceys 
insolvents. 

—_ On the 10th ol February 1928 the Secret fourth 
respondents, who are the. ‘M.V.R. Chettyar firm, 
applied to be..joined as petitioning creditors on the 
ground that the alleged insolvents and the T.A. 
Chettyar firm were trying to induce the first respon- 
dents to withdraw their petition in fraud of the 
rights of the other creditors. They relied on the 
acts of insolvency mentioned in the first respondents’ 
petition. The ‘first respondent and the alleged 
insolvents stated that they had no objection to their 
being joined as petitioning creditors and they were 
so joined as by consent. 

On the 27th of March and the 11th of August 
1928 the present second and thitd respondents 
respectively also applied to be joined as’ petitioning 
creditors, alleging the same acts of insolvency. 

On the 10th October 1928, before orders had 
been passed on the applications of the second and 
third respondents, those respondents applied to be 
allowed to withdraw their applications and the first 
and fourth respondents applied to be allowed to 
withdraw the petition. 

On the same date the present appellants, namely 
the L.C.T.R.M. and the T.S.T. Chettyar firms, 
applied to be joined as petitioning creditors. They 
alleged that the first respondent, that is the original 
petitioning creditor and some of the other creditors 
had fraudulently and collusively come to an arrange- 


ment with the alleged insolvents out of Court to ~ 
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their own advantage and to the detriment of the 
general body of creditors, and they prayed that 
leave to withdraw the petition should not be granted 
and that the insolvency proceedings should be 
continued by adding or substituting them as peti- 
tioning creditors, if necessary, under the provisions 
of section 16 of the Act. ~ 

On the 26 of November 1928 the Court directed 
the first four respondents to file statements of the 
terms on which they asked to be allowed to with- 
draw. They filed petitions in which they denied 
that they had come to any arrangement with the 
alleged insolvents and said that the ground for their 
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withdrawal was that they were satisfied that the . 


alleged act of insolvency could not be proved. 

The Court then allowed the withdrawal of the 
original petition and of the applications of the second 
and third respondents to be joined as petitioning 
‘creditors, and directed that appellants should be 
substituted as petitioning creditors and should file 
new petitions on their own behalf. 

Appellants appeal against the order allowing the 
withdrawal of the petition and directing them to file 
a new petition on the ground that that order prevents 
them from taking advantage of the act of insolvency 
mentioned in the original petition, since that act 
took place more than three months before the date on 
which new petitions can be presented. 

The first four respondents, that is, the creditors 
who applied to be allowed to withdraw, admit that 
the lower Court’s order has the effect of preventing 
appellants from prosecuting the insolvency proceed- 
ings on the footing of the act of insolvency originally 
alleged, but say that in law the Court could’ not 
allow the appellants, whose application.to. be made 
petitioning creditors was made more than three 
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months after the alleged act of insolvency, to be 
joined as petitioning creditors so as to rely on that 
act of insolvency. 

The alleged insolvents support this contenticn 
and say that in order to succeed appellants must 
prove a new act of insolvency committed within 
three months of their application. 

All the respondents rely on the decision in the 
case of Im re Maund (1). In that case certain 
creditor filed a petition on the 16th of May 1894, 


alleging that an act of bankruptcy had, been com- 


mitted on the 5th of March 1894. On the 15th 
of June an application to add the names of two 
other persons as petitioning creditors was made, the 
reason for that application being that there was a 
doubt whether the amount of the debts due to the 
creditors who had filed the petition was sufficient to” 


entitle them to present the petition. The English 


Bankruptcy Act of 1883 contained in section 107 a 
provision similar to that of section 16 of the 
Provincial Insolvency Act, which gives the Court 
power in. cases where the petitioner does not proceed 
with due diligence on his petition, to ‘‘ substitute as 
petitioner any other creditor to whom the debtor 
may be indebted in the amount required by the Act 
in the case of a petitioning creditor,” but the 
learned Judges. said that “the power ought. not to 
be exercised after the lapse of three months from 
that date of act of bankruptcy.” 

That decision was doubtless right on the facts 
of the particular case in which it was given,. since 
in that case it was desired by the exercise of the 
power to remedy a defect which might invalidate 


the filing of the. petition itself, but it has no applica- 
tion. toa case like the present where the petition 
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was validly filed ab initio, or to a case where fraud 
and collusion between the alleged insolvents and the 
petitioning creditors is pleaded, since in the very 
case on which that decision was based and in which 
it may be noted the expression of opinion which it 
followed was clearly obiter, namely the case of In re 
Maugham (1), it was expressly said that if on an 
application for substitution fraud were alleged the 
Court would strain its jurisdiction to the utmost. 

In the present case there,..is..no,,.need, to strain 
the jurisdiction, The original petition was validly 
presented and could not be withdrawn without the 
leave of the Court. The case was clearly one in 
-which the petitioner did not proceed with due 
diligence on his petition and was further one in 
which fraud and collusion were alleged... It was open 
to the appellants to come in as creditors at any time 
while the insolvency proceedings were pending and 
it was open to the Court to substitute them as pet 
tioners for the first respondents. 

The effect of such sibstitution would be that they 
took the place of the first respondents ab initio, and that 
they were entitled to prosecute the original petition as 
if it were their own petition, so that no question of the 
necessity for a fresh act of insolvency could arise. 

I would therefore set aside the lower Court's order 
allowing the original petition to be withdrawn, and 
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directing the appellants to fle new petitions,and under . 
the provisions of section 16 of the. Act I would sub* . 


- stitute appellants as petitioners for the first respondents. 
The respondents should bear appellants’ costs in 
this Court, advocate’s fee to be five gold mohurs, 
and the costs in the lower Court should abide the 
final order for costs i in the insolvency proceedings. 
_ Mya Bu, J.—I concur. 
- (1) (1888) 24 Q.B.D: 21. 


790 


4929 


Aug. 19. 


INDIAN. LAW-REPORTS. [Vot. VII 


» APPELLATE CIVIL. 
Before Mr. Fustice Baguley. 


MAUNG KYWE 
4 ie 
MA’ THEIN TIN.* 


Buddhist Law—Divorce on the ground of Cruelty—Cruelty, what it consists 
of--Single assault or act o Ff violence not necessarily on act of cruelty. 


Held, that a single-assault by a husband, which was provoked byj the wife, 
is not a sufficient ground for the granting of a divorce to a wife on any terms, 
when the character.and habits of the husband are not of a nature to suggest 
any likelihood of a repetition of the offence. . 

Cruelty consists in indifference to, or delight in, another’s pain. Hence a 
Single act of voilence.is not necessarily an act of cruelty i in every case, justify~ 
ing a divorce, 

Ma Ein v. Te Naung 5 L.B. R. 87; Ma Gyan v. Maung Su Wa, U.B.R, 
(1897-01) 28; Ma Hla Me v, Maung Po Gyi, c. U1. Av:110.0£ 4928; Ma Sat v. 
Maung Nyt Bu, 4 U.B.R:68 ; Maung Hme v. Ma Sein, 9 L.B.R. 191 ; Po Han 


v. Ma Talok, 7 L.B.R. 29—referrcd to. 


Day for the appellant. 
Mitter for the respondent. 


BAGULEY, j-—The. appellant was the defendant in 


‘the trial Court...In that Court the plaintiff,.Ma.Thein 


Tin, sued. him.for a divorce alleging that he had 
abused her, had threatened to throw a stone at her, 
had threatened to kill her, had kept from her a large 
part of the joint property of. the mai:riage and spent 


it, and had assaulted her on more than one occasion. 


The defendant denied the allegations and the trial 


Court found that the quarrels that. there had been 
between them were not sufficient to justify a divorce 
even as by mutual consent. The trial Judge says 
that the plaintiff. gives three instances of assault, but 





_.” Special Civil Second Appeal No. 86 of 1929 (at Mandalay) from the judg- 
ment of the District Court.of Sigaing in Civil Appeal No. 16 of 1929. 
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that only one is really supported by evidence and that 
this happened at a time when there was a dispute 
with regard to the sale of some onions : the defendant 
was going to sell them and_ the plaintiff objected to 
their being sold saying that they were wanted for 
seed ; defendant said that they had enough. onions 
for seed, and after that the plaintiff seized hold of 
the bag of onions, there was a struggle for possession 
of the bag, and apparently in the end the defendant 
knocked the plaintiff cowr.. As regards the making 
away with the joint property, the trial Judge found it 
not proved. The trial Court dismissed the-suit. 

On appeal to the District Court, the learned Judge 
found that there had been several quarrels between 
the parties which culminated in an assault or assaults, 
The judgment goes on to say: ‘From the testimony 
of her witnesses there was a recent instance in which 
the plaintiff was fisted and had.a bag of onions thrown 
at her by the defendant.” This is the only act of 
ill-treatment which had been definitely found as proved 
by the lower appellate Court. With this finding I 
am in agreement. ; 7 

I think that this dispute over the sale of the onions 
did culminate in a struggle of some kind; but that 
Struggle began because. the plaintiff seized the bag of 
onions and tried to wrench it. away from her hus- 
band. As was only natural, the fight having been 
started in this way, the husband over;.owered his wife, 
and it is most probable that he struck her at the 
end of it. _ : 

The judgment of the lower appellate Court goes 
on to say: ‘At Burmese Buddhist Law physical 
assault by the husband on his wife is now considered 
a matrimonial fault, and a divorce on the terms of a 
mutual consent is now allow.d to a wife on proof of 
a single act of cruelty on the part of the husband,” 
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and the learned Judge refers to Lahiri’s ‘‘ Principles 
of Modern Burmese Buddhist Law.” It is always 
dangerous to refer to a text book and not look up 
the rulings upon which the text book isbased. The 
question from the text book is actually correct, but 
the statement quoted refers to two officially reported 
cases. One of these is Ma Sat v. Maung Nyi Bu (1) 
and in the whole of this ruling I cannot find that 
word “cruelty”: the learned Judicial Commissioner 


throughout refers to “misconduct,” and the parti- 


cular misconduct*is’ referred“to by the lower Courts 
as ‘‘ill-treatment.” The actual act complained of 
consisted in the husband having assaulted the wife and 
caused her to drop her htamein in public. The facts 


-in this case did not make it necessary to decide 


whether a single act of misconduct or cruelty would 
justify a divorce. In this case the defendant admitted 


‘that he had ill-treated his wife as he had been drink- 


ing, and that he drank -toddy 20 days of every month ; 
and it is clear from the judgment as a whole that it 
was a case in which there had been more than one 
instance of physical ill-treatment. The other case 
referred to is Po Han v. Ma Talok (2). In this itis 
laid down by a single Judge*that a divorce could be 
granted to the wife on the terms of a divorce by 
mutual consent for a single act of cruelty ; but it is 
worthy of note that in this case the learned Judge 


‘disapproved of a previous ruling, Ma Ein v. Te Naung 


(3), in which Parlett, J., stated that ‘‘adultery on the 
part of a husband does not alone, or even accom- 
panied bya single act of cruelty, entitle the wife to 
” and that statement was concurred in by 
Fox, C.J. It is true that this ruling so far as it 


refers to adultery has. been overruled by the case of 


(1) (1921-22) 4 U. B.R. 68. (2) (1913- 14) 7 L.B.R. 79. 
(3) (1909-10) 5 L.B.R. 87. 
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‘Maung Hme v. Ma Sein (1); but with regard to the 
question of a divorce being allowed for a single act 
of adultery it does not appear to have been overruled, 
and it is a Bench case, not a single Judge case like 
Po Han vy. Ma Talok (2). 

In an unreported case of this Court, Ma Hla Me v. 
Maung Po Gyi (2), Pratt, J., states that Po Han’s case 
is authority for the proposition that a wife may claim 
a divorce as by mutual consent on proof of a single act of 
cruelty on the part of-the-husband, and that so far as 
he is aware this ruling has never been dissented from 
and he is satisfied that it is good law. I would note, 
however, that in the ruling in Po Han’s case it is stated 
that it is clear from the texts cited in section 303 of the 
Kinwun Mingyi’s Digest that ‘‘ even where the husband 
has been guilty of cruelty only once, it is open to the 
wife to insist on a divorce and she is entitled to get 
it, subject to a penalty, the penalty being that the 
divorce. shall be effected as if both parties desired it.” 
‘A reference to section 303 referred to, does not, in 
my opinion, altogether bear out this statement. The 
leading Dhammathat (Manugye) only refers to the right 
to divorce for a single act of ill-treatment, if at the same 
time the husband has taken a lesser wife, and Manu 
- Dhammathat says the same. Chiltara is also in agree- 
meni with these two Dhammathats, while in the same 
section, the Rescript Dhammathat, which according 
to the Digest, is a special amendment of the law passed 
in 1146 B.&., says that divorce should not be granted 
for the first fault; only the guilty party should be 
admonished. ~ . 

- The case of Ma Sal v. Maung Nyi Bu follows 
the case of Ma Gyan v. Maung Su Wa (3). The 
headnote of this.case does not refer to this point at 


~ (1) (917-18) 9 L.B.R. 191. (2) Civil Second Appeal 110 of 1928. 
~ (3) U.B.R. (1897-01) 28. 
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actual infliction of the pain. Naturally, a series of 
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all, but a perusal of the judgment shows that it was 
a case in which divorce was asked for on the ground 
that the defendant had committed:more than one act 
of ill-treatment. There had apparently been a series 
of assaults which had resulted in ‘the parties appear- 


ing before arbitrators with the result that a document 


was drawn up which amounted to an agreement that 


-the wife should be entitled to a divorce and to retain 


all the property if the husband again misbehaved, 
Apparently after this document had been drawn up 
a quarrel took place and the husband-pulled his wife’s 


_hair, boxed her ears and kicked her more than once. 


This single act of ill-treatment. would of course revive 


-the previous acts which had been condoned by the 


execution of the agreement and the divorce would 
naturally follow on the ground that there had been a 


-course of ill-treatment. 


Another case that has been pled tois Maung Pye 


‘y. Ma Me (1). Here again the husband had beaten 


his wife and had also falsely accused her of infidelity 
and there is no question of a divorce having been 


‘given for one act of physical ill-treatment.. 


- It.is unfortunate that in many of these cases the 
word ‘cruelty’ has been-.used «as-though -it- were 
‘‘ physical violence.” 
The two in my opinion appear to be quite distinct. 
The essence of crueity does not ‘consist m-violence. 
“Cruel”. is’ defined in Chambers’ Dictionary as 
“ Disposed to inflict pain, or pleased at suffering : 
void of pity, merciless, savage : severe,” and in the 
“Concise Oxford Dictionary,” the word ‘‘ Cruel” is 
defined as “Indifferent to, delighting in, another's 
pain.” Therefore, cruelty really depends on the state 
of mind of the person inflicting pain, rather than the 





(1) U: B.R. (1902-C3) ‘* Buddhist Law,” p. 6. 


Vou. VII] © RANGOON SERIES. 


assaults which result in pain would warrant the 
deduction that the person inflicting that. pain was 
indifferent to the pain that was being inflicted ; but 
if an assault is regarded as a single act of cruelty, 
the assault must in itself be such as to warrant the 
assumption that the person committing it was indif- 
ferent to, or pleased with, the pain he was inflicting. 

I entirely agree with the proposition laid down by 
May Oung in his work on Buddhist Law, namely, 
“there must be.at least evidence of -such ill-treatment 
as shows that the husband: is a man. of violent 
tendencies,” to which I would add that the. ill-treat- 
ment is likely to recur.. A divorce-is given, not to 
punish a husband for an assault, that is provided for 
by the criminal law, but -to enable the: wife to free 
herself. from a bond which bids..fair:. od become 
intolerable. 


In the present case I can see no such deduction 


warranted. There was a rough-and-tumble fight, 
possibly, in which the husband struck his wife ; but 
the fight happened on the initiative of the wife, 
because. she started the whole trouble by trying to 
wrest the bag of onions out of his hand; and. when 
an assault is committed under provocation, one cannot 
from the fact of that assault argue that it was an act 
of cruelty committed by the person assaulting. In 
this case, nothing whatscever has been proved which 
would render it likely that the appellant would commit 
any further assaults on his wife; he is a man of good 
character, and the plaintiff’s own witnesses testify to 
this: he does not drink and he does not gamble ; 
and the charge that he has left his wife destitute can 
_eaSily be disproved by the evidence of Ma Hnit, the 
6th witness called by the plaintiff, who says that 
comparatively recently the plaintiff took a loan of 
Rs. 300 from her without any deed and without any 
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security, and the money was repaid to her by the 
defendant. ; 
I hold that a single assault by a husband on thé 


wife, which was prcvoked by the wife, is not a 


sufficient ground for the granting of a divorce to a 
wife on any terms, when the character and habits of 
the husband, as in this case are not of a nature to 
suggest any likelihood of a repetition of the offence. 
I do not wish to be regarded as differing from the 
dictum in which the rulings in Po Han v. Ma Talok 
(1) and Ma Sat v. Maung Nyi Bu (2) are usually 
summed up, namely, that a divorce as by mutual 
consent may be granted for a single act of cruelty, 
but I am of opinion that a single act of violence is not 
necessarily an act of cruelty, and I hold that the assault 
in this case is not an act of cruelty, either actually or 
technically. | 

I would therefore allow this appeal, set aside the 
order of the lower appellate Court and restore that 
of the trial Court. As I consider that the husband 
is not entirely free from blame, and as the possibility 
of execution proceedings in the future would certainly 
not help towards a reconciliation between the parties, 
I direct that each’ of the parties do bear their own 
costs throughout. 


(1) (1913-14) 7 L.B.R. 79, (2) (1921-22) 4 U.B.R. 68. 
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APPELLATE CIVIL. 


Before Mr. Justice Chari. 


MAUNG SAN DA 
Vv. 
MAUNG CHAN THA AnD OTHERS.* 


Benamidar, right of, to sue for possession —Real owner's unwillingness to suey 
au sebar to -suth claim, 


Held, that whilst a benamidar may, as against a stranger, maintain suits 
in respect of immoveable property, he may not do so when the real owner 
is not willing to maintain the suit to enforce the claim. 


Kyaw Htoon for the appellant. 
So Nyun for the respondents.: 


Cuart, J.—Maung San Da, the appellant before this 
Court, filed the suit out of which this appeal arises 
for specific performane of a contract entered into by 
the defendants and Maung San Da (Exhibit A), 
_By. that agreement the defendants admitted having 
‘sold a house to Maung San Da and stated that they 
‘entered into the agreement. because at that time they 
were unable to go to effect registration. There is, 
therefore, a clear implication that the defendants 
should execute a registered deed of conveyance when- 
ever called upon to do so. . 

The defence was that the defendants never inten- 
ded to contract with Maung San Da but with his 
mother; Daw Me Ya, and that they signed a piece of 
blank paper which was afterwards filled in without 
their knowledge and Maung San Da’s name put in as 
the purchaser instead of Ma Me Ya’s with whom 
they intended to treat. It was also alleged: that, in 


* Special Civil Second Appeal No, 115 of 1929 }from the judgment of the 
District Court of Pegu in Civil Appeal No. 113 of 1928. 
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any event Maung San .Da was only a benamidary 
of Ma Me Ya. 

The first of the two defences raised need not be 
considered at all because it is an incredible state- 
ment, in view particularly of the fact that the agree- 
ment was attested by two witnesses. 

The second defence was not put in as clearly as 
it might have been, but what was meant is clear 
enough. The learned Judge of the trial Court gave 
a decree in favour of thesplaintiff, but in appeal this 
decree was reversed by the District Judge. 

It is urged in this Second Appeal that even if 
Maung San Da is a benamidar, the defendants can- 
not resist his suit. On the question whether Maung 
San Da was or was not as a matter of fact the 
benamidar of his mother, the evidence is perfectly 
clear. The money paid to one of the old lady’s 
daughters, to whom the two executants of the agree- 
ments were themselves indebted was, at their request, 


‘borrowed from a Chettyar on a promissory note 


signed by Maung San Da and his mother. The 
mother states in evidence that she intended to borrow 
the money; that the money..was.,her own ; and that 
she, as a matter of fact, discharged the promissory 
note. She produced the discharged promissory note, 
and it may be assumed that she was the one who 
paid the money to the Chettyar. She also states 


‘in evidence that Maung San Da joined in the execu- 


tion of the promissory note because the Chettyar 
insisted on his doing so. It is, therefore, clear that 
the money paid to Ma Saw Nyua was the money of 


the mother, Daw Me Ya. 


It is possible to argue that Daw Me Ya. though 
she paid the money, intended that the benefit of the 
agreement should accure to her son, but this pre-_ 
sumption is rebutted by Exhibit 1 filed in Criminal. : 


VoL. VIE] RANGOON SERIES. 


Regular Trial No. 84 of 1928, in-which'Maung San Da 
admits not only that the money was his-mother’s, but that 
his own name was put in as a temporary measure, that 
is in effect, that he was a benamidar of his mother. 

The only point for consideration is whether the 
defendants could resist the suit if Maung San Da was, 
as he undoubtedly was, a benamidar of his mother. 

The rights of a benamidar to enforce claims in 

respect of contracts entered into by him have been 
recognized by all the Courts in India ; s except that in 
respect of immoveable property, some of the High 
Courts did not recognize the benamidar’s right to 
recover possession. 
_. This matter has been set at rest by the Privy 
Council, and, as the. law now stands, a. besamidar 
can maintain a suit in respect of contracts and can 
maintain suits in respect of immoveable property 
though he is merely a benamidar. This, however, 
‘does not dispose of the question now before me- 
When all the parties to the transaction know that the 
person appearing as a party to the contract is not 
the real party, and when a defence is raised that the 
party suing is a benamidar, the real meaning of that 
defence is that the real owner, or the person really 
entitled to the benefit of the contract, is not willing 
to maintain the suit to enforce his claim, and that 
the benamidar is maintaining it in spite of the 
unwillingness of the real owner to do so. 

In this case, though the mother who gave evidence 
for the defendants does not say so in so many words, 
it is perfectly clear that she was not a willing party 
to the plaintiff’s enforcing performance of the contract 
entered into on her behalf. 

The defence raised, therefore, is a good one, and, 
in the circumstances of this case. the plaintiff's suit 
in.on that account bound to fail. 


799 
1929 
MAuNG 
San Da 
Vv. 
MAUNG 
CHAN THA. 


— 


CHARI, J. 


800 


1929 


MAUNG 
San Da 


MAUNG 


CHAN THA. 


Cxart, J. 


1929 
Aug, 260 


INDIAN LAW REPORTS. { Vor. VIF 


I, therefore, confirm the judgment and decree of 
the lower appellate Court though not for the reasons. 
actually stated by the learned Judge. 

The appeal is dismissed with costs. 


APPELLATE CIVIL. 
Before Sir Benjamin Heald, Kt., Officiating Chief Justice.& Mr. Justice Chari. 


SULAIMAN 
v. 
TAN HWI YA.* 


Amendment of Pleadings—Court’s discretion—New issue of fact and of law— 
Civil Procedure Code (Act V of 1908) O. 6, r. 17—Stifling a criminal 
prosecution, what is—Agreement resulting in widhdrawal-of-a criminal 
prosecution, not necessarily void—Agreement to pay debt due without 
knowledge of pending criminal prosecution—Contract Act (IX of 1872) s. 23. 


Under the provisions of Order 6, r. 17 of the Civil Procedure Code leave to 
amend pleadings is a matter in the discretion of the Court. It would ordinarily 
refuse to allow a party to raise new issues of fact long after the other party has 
called all his evidence and has closed his case. Butif on the evidence a new 
issue of law arises, that can be raised. 

Where a criminal prosecution for a non-compoundable offence has been 
withdrawn as a result. of an agreement it-does not necessarily follow that the 
agreement itself is void under s. 23 of the Contract Act. Where-a-person 
guaranteed the payment of a debt that was due without any knowledge that a 
criminal prosecution was pending in respect of it between the creditor and the 
debtor and which was thereafter withdrawn, the guarantor was bound by 
his contract. 


Dwijendra v. Gopiram, 53 Cat. 51 ; Harjas v, Tek Chand, A.1.R..1927 Lah, 


465; Nagappa Chetty v. Ma U, 3 L.B.R. 42 ; Shanti v. Lal Chand, A.1.R. 1927 


Lah. 530—vreferred to. 


Kya Gaing. for the appellant. 
Ba Maw for the respondent. 


HEALD, Orrc. C.J.—Respondent sued appellant 


as one of the three signatories. of a mortgage bond. 


* Civil First Appeal No: 30 of 1929 from the judgment of the District 
Court of Pegu in Civil Regular Suit No. 47 of 1926, 
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for Rs. 4,000, to. recover Rs. 6,100, which he alleged’ 
to be due on the bond for principal and interest, by 
the sale of the mortgaged property, and he claimed: 
a personal decree for any amount which might 
remain outstanding after sale of the property: against 
appellant as well as against the other two signatories 
of the bond. Appellant’s name did not appear in 
the- body of the bond, and respondent said in his 
plaint that appellant signed the bond as surety for 
the repayment of.the amount for which the bond 
was given with interest thereon. 

The other two signatories of the bond, who 
were appellant’s brother, Thein Maung and Thein 
Maung’s wife, did not..contest the suit and are not 
parties to this appeal. 

Appellant denied that he signed the bond or 
stood surety or. the debt and said that if he did 
sign the bond he would not be liable on it because 
his name did not appear in the body of the docu- 
ment. He also filed a later written statement in 
which he pleaded that the bond was void for material 
alteration by the addition of his uname to it. 

The lower Court accepted the view. that the bond 
was void as against appellant for material alteration 
and dismissed the suit as egainst him. 

Respondent appealed and a Bench of this Court 
set aside the dismissal of the suit as against appeal- 
' jant and remanded the case for disposal on the 

issue whether or not appellant guaranteed the pay- 
ment of the debt due on the bond. 

After the remand and. after respondent had 
examined all his witnesses on the issue which then 
arose and had closed his case, a ppellant applied for 
leave to file still another written statement in which 
he desired to raise a new defence that the bond was 
executed under coercion, undue influence, and pressure 
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of criminal prosecution, and that the main considera- 
tion of the bond was the abandonment of the 
criminal prosecution. That application was made 
nearly two years after appellant had filed his- earlier 
written statement. 

The learned Judge said that he could not allow 
the new written statement to be filed at a stage 
when respondent had closed his case, but he went 
on to say that as the matter was a question of law 
he must decide it if necessary, and in his judgment 
he said that the defence which appellant desired to 
raise was a mere afterthought. 

On the evidence the Judge found that appellant 
signed the bond as guarantor, and gave respondent 
a preliminary mortgage decree for sale in the usual 
form with a right to a personal decree against appeal- 
lant as well as against the other defendants for any 
amount which might remain outstanding after the 
sale of the mortgaged property. 

Appellant appeals on grounds that he did not 
sign the bond, that if he did sign it his signing it 
would not make him liable on it, that he did not 
guarantee repayment of the debt. and that the object 
of the bond was to secure the dropping of a criminal 
prosecution. 

On the evidence there is no room for doubt that 
appellant signed the bond as guarantor, and the only 
ground of appeal which has been pressed is that the 
object of the bond was the stifling of a criminal 


prosecution and that because the bond was void. 


under section 23 of the .Contract Act, appellant was 


; pnslet no obligation in respect of it as guarantor. 


~The case seems to.me to raise the following 


‘questions : — 


(1) Whether afte: cespoadert had calied his 
evidence and closed his case on the — 
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issues which arose on the pleadings, 
those issues being issues of fact, appellant 
ought to be allowed to amend his written 
statement so as to raise a new defence 
involving (a) issues of fact or (b) issues 
of law. 

(2) Whether appellant would be free from liablity 
under his agreement to guarantee pay- 
ment of the debt for which the bond 
was given if the bond was in fact void 
under section 23 of the Contract Act. 

Appellant clearly could not plead at the same 
time that he did not guarantee the debt and that he 
guaranteed it with the object of stifling a criminal 
prosecution, and as a matter of fact there is no 
evidence that he had any knowledge of the criminal 
prosecution at the time when he agreed to guarantee 
that debt. He said himself that he had no presonal 
knowledge of the criminal prosecution. It must be 
taken therefore that his agreement to guarantee the 
debt was not void under section 23 of the Contract 
Act, even if the bond itself was void under that 
section. 

The admitted facts of the case are as follows : — 
Respondent advanced Rs. 6,000 to appellant's elder 
brother Thein Maung for him to purchase paddy to 
be supplied to respondent. Thein. Maung failed to 
supply the paddy and respondent prosecuted him, 
Thein Maung then asked the elders of the village to 
intercede with respondent on his behalf, and .by 
reason of the intervention of the elders respondent 
- agreed to accept from Thein Maung and his wife a 
mortgage bond for Rs‘ 4,000 provided that payment 
of the money was guaranteed by a surety, and to 
drop. the criminal prosecution. The bond, was 
-executed by Thein Maung and his wife, and then 
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appellant was sent for, and agreed to guarantee the 
payment.. Thereafter the prosecution was dropped. 
The charge brought by respondent against Thein 
Maung is said to have been one of “criminal breach 
of trust,’ but Burmans do not distinguish between 
“criminal breach of trust’ and “ criminal misappro- 
priation,” the two offences being ordinarily called 
by the same name in Burmese, so that the fact tha 
that name has been translated in the record as 
‘criminal breach of trust’’ does not prove that the 
charge was in fact one under--section.:405,of the 
Indian Penal Code, while the fact that the charge 
was allowed to be withdrawn suggests strongly that 
it was a charge under section 403 and not under 406 
of the Code. If it wasa charge under section 403 
it was compoundable with the permission of the 
Court and no question of ‘the‘application’-of’section 
23 of the Contract Act would arise. For this reason 
alone it would appear that appellant failed to establish 
his defence, and that his appeal must fail. 

But in the circumstances of the case it may be 
desirable that we should consider the questions of 
law which arise in the lower Court’s record as it 
stands. Papua tiie 
The first question is as.to appellant’s claim to be 
entitled to raise a new defence after the respondent 
had called his evidence and closed his case. Under 
Order 6, rule 17, leave to amend pleadings is a 
matter in the discretion of the Court and in my 
opinion the Court would ordinarily be. justified in 
refusing to allow a defendant to amend his written 
statement so as to raise new issues of fact. when 
nearly two years had elapsed since the filing of his 
original written statements. and when the plaintiff 
had .called all his’ evidence on the issues of fact 
raised by those written statements and had closed 
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his case. But if on the facts appearing in the 
plaintiff's evidence a new defence of law arises, I 
see no reason why it should not be taken, even after 
the plaintiff has closed his case on the facts, and 
therefore, although I would refuse to allow appellant 
to plead in this case that the bond was executed 
under coercion or undue influence, or to offer 
evidence that it was executed under pressure of a 
criminal prosecution, I would allow. him..to..raise.the 
defence based on the provisions of section 23 of the 
Contract Act in so far as that defence arose out of 
the evidence given by respondent or his witnesses. 

As for the second question I have already said 
that I am not satisfied that any question of the 


application of section 23 of .the Contract -A-ect-arises 


because I do not regard it as proved that the pro- 
secution was one for a non-compoundable offence, 
and I may add that even if.the offence was non- 
compoundable it would appear from the case of 
Dwijendra v. Gopriam .(1) to say. nothing of the 
cases of Harjas v. Tek Chand (2) and Shanti v. Lal 


Chand (3) which seem .not to have been . officially 
reported that: it does not necessarily follow that 


because a criminal prosecution for a non-compound.- 
able offence has in fact been withdrawn as a result 
of-an agreement, the object of that agreement was 
opposed’ to public policy and the agreement was 
void under section 23 of:the Contract Act. If those 
cases were rightly decided they seem to cast doubt 
on the correctness of the decision of a learned Judge 
of the late Chief Court of Lower Burma in the case 
of Nagappa Chetty v. Ma U (4). 

But even if the bond was void as between res- 
pondent and the principal debtors, I do not think 


(1) (1925) 53 Cal. 51. > (3) (1927) ALR. Lahore, 530. 
(2) (1927) ALR. Lahore. 465. . (4) (1905) 3 L.B.R. 42. 
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that appellant would be relieved of liability under his 
separate agreement to pay the debt, since that agree- 
ment was not void under section 23 of the Contract 
Act. There was certainly a debt due by Thein 
Maung and his wife to respondent, and I see no 
reason why appellant should be relieved from the 
liability, which he undertook, to pay so much of 
the debt as was covered by the bond. 

I would therefore hold that the personal decree 
against appellant was properly given and I would 
dismiss his appeal with costs. 


CHARI, J.—I concur. 


— ee 


“APPELLATE CIVIL. 


Before Mr. Justice Chari. 


DAW YWET 
v. 
KO THA HTUT.* 


Partnership Debt—Surviving partner's right to sue without foining legay 
representative of deceased pariner—Contract Act (IX of 1872) s.45— 
Buddhist couple, analogous position tothat of partuershtp—Buddhist 
widow's right to sue without obtaining Letters of Administration. 

Notwithstanding the provisions of s. 45 of the Indian Contract Act, the 
surviving partner can file a suit in respect of a debt due to the partnership 
without joining the legal representatives of the deceased partner. 

K.V.P.L. Perianen Chetty v. Armuga Pather, 4. L.B.R. 99—referred to. 

U Guna v. U Kyaw Gaung, 2 U.B.R. (1892-96) 204—dsssented from. 


The position of a Buddhist couple being analogous to that of a partner- 
Ship, a Burmese Buddhist wife can maintain a suit in respect of a partnership 


‘- asset in her capacity as surviving partner without any refence to her succs-' 


sion to the interest of her deceased husbaud in the asset or debt due to them 
jointly. Itis therefore not necessary for her to get aSuccession Certificate or 
Letters of Administration in respect of such asset or debt. 


Me Paing v. Maung Shwe H paw, 5 Ran. 296—referred to, 


' * Civil Revision No. 231 of 1929 from the judgment of the Small Cause 


Court of Rangoon in Civil Regular No. 3471 of 1929, 
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Dangali for the.applicant. .,. 


Cuarl, J.—The palintiff in the suit in the Small 
Cause Courl is the survivor of a Buddhist couple. 
She claimed to recover a debt due to her deceased 
husband in which she presumably had a half interest 
as the wife. 

The defendant objected to the suit on the ground 
that the plaintiff could not file a suit without first 
obtaining Letters .of...Administration or Succession 
Certificate. 

The learned Judge of the Small Cause Court held 
that he was bound by the previous practice, which 
was to insist upon the production cf a Succession 
Certificate or Letters of Administration by a Burmese 
Buddhist wife or husband when a suit was filed in 
respect of a debt jointly due them. 

In some of the old rulings of the late Chief Court 
of Lower Burma and of the Judicial Commissioner's 
Court of Upper Burma it was assumed that one of 
a Buddhist couple got the whole estate not by 
survivorship but by succession so far as one half of 
the estate was concerned and therefore it was necessary 
for him or her to get a Succession Certificate or 
Letters of Administration in respect of the debt. 

The position of a Buddhist coupie as regards 
their proprietary rights has been considered in the 
Full Bench case of Ma Paing v. Maung Shwe Hpaw 
and eight others (1). In that case it was held that 
their position was analogous to that of a partnership, 
and that all the incidents of a partnership which 
were not obviously inapplicable to them because their 
relationship was not a contractual one but a result 
of status, might be applied in consideration of their 
rights, proprietary or otherwise. If this is So, it 


(1) (1927) 5 Ran. 296. 
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follows that standing in the position of surviving 
partner, the widow could ‘maintain a suit in respect 
of an asset of the partnership, irrespective: of the 
question whether the share of the deceased partner 
belonged to the surviving partner or some body else. 
In these cases what the law recognizes is the right 
of the surviving partner to realize the assets of the 
partnership. .Order. XXX, Rule 4, of the Code of 
Civil Procedure, makes this clear, but even before this 
provision of law it had been-held by the late Chief 
Court of Lower Burma that a partner could - maintain 
a suit in his or’ her: own name-in respect of a 
partnership asset without joining :the legal: represen- 
tatives of the deceased partner in the suit. -K.V.P.L. 
Perianen. Chetty v. Armuga. Pather (1). In that 
case Sir .Charies. Fox dissented. from: the Calcutta 
ruling, which took a contrary view, and agreed with 
the rulingsiof Madras and Bombay. . This position is 
made clear in an. Upper Burma case, U Guna v. 
U Kyaw Gaung (2)..: The Judicial Commissioner 
of Upper Burma there recognized the position that 
the. union of. a. husband and wife amiong Burman 
Buddhists should be treated as a partnership but 
held that because of the prévisions Of section 45 of 
the Indian Contract Act the wife could not sue in her 
personal capacity alone and must, therefore, obtain a 
Succession Certificate in respect of the share of the 
other partner. But a different. view of the applica- 
bility of section-45 of the Indian Contract Act was 
taken in lower Burma in the case I have cited above 
where it was held that notwithstanding the provisions 
of section 45 of the Indian Contract Act, the survi- 
ving partner could file a suit in respect of a debt 





(1) (1907-08) 4 L.B.R..99. 
(2) (1892-96) U.B.R.,(Buddhist Law, Marriage) 204. 
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due to the partnership without joining the legal 
representatives of the deceased partner. 

It, therefore, follows that a Buddhist wife can 
maintain a suit in respect of a partnership asset in 
her capacity as surviving partner without any reference 
to her succession to the interest of her husband in 
the asset or debt-due to them jointly. 

As this is the sole point on which the learned 
Judge of the Small Cause Court dismissed the case 
I set aside his decree and -rertrand*the-case for dis- 
posal on the merits. . 

AYPELLATE CIVIL. — 


Before Mr. Justice Brown. * 


" MAUNG TIN 
v. 
_KYINNAHON.* | 


Suit‘: of a Small Cause nature—Trial by Township Judge as sucht, though 
invested with towers of a Small Cause Court —character me suit not 
altered by the mistake—no apteal to District Court. 


; Where the same judge presides over.aSmallC ause ‘Court and a Township 
‘Court and tries by mistake as Judge of the Township Court a case of a Small 
Cause nature, the mistake does not alter the character of the suit and nO 
appeal lies from the decree to the’ District Court. 

Néga Shwe Tha v. Nga Po, 2 U.B.R. (1907-09) Small Cause, 1—referred to. 


Guha for the applicant.- 
Hock for the respondent. 


Brown, J.—The respondent brought a suit against 
the petitioner for recovery of Rs. 181-6, the value of 
damage which he alleged was caused to his paddy 
by the petitioner. The trial Court held that it had 











* Civil Revision No. 65 of 1929 from the judgment of the District Court of’ 


Tharrawaddy in Civil Appeal No. 120 of 1928, 
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not been proved, that the damage was caused by the 
petitioner and dismissed the suit. The respondent 
appealed to the District Court. The District Court 
held that, from the facts proved, it could safely be 
presumed that the damage to respondent’s paddy 


_was due to the action of the petitioner, and gave 


the respondent a decree for Rs. 139. The petitioner 
has come to this Court in revision on the ground 
that no appeal lay to the District Court. 

The suit .was of a Small Cause. nature and 
cognisable by a Court of Small Causes; and the 
Judge of the Township Court of Gyobingauk, who 
tried the present case, has been vested with the 
power of a Small Cause Court up to Rs. 200. It is 
suggested on behalf of the respondent that the Judge 
of the Township Court has not been vested with 
Small Cause Court power by name. It may be the 
case that the Judge has not been appointed by name 
but only by virtue of his office as Judge of the 
Township Court. But no authority has been cited 
to me for the view that the Judge has, therefore, 
not the power of a Small Cause Court. _ 

The damages claimed were less than Rs. 200 and 
the suit was therefore within the competence of the 
Small Cause Court: and under the provisions of 
section 16 of the Provincial Small*Cause Courts Act 
it was not cognisable by any other Court. In the 
case of Nga Shwe Tha v. Nga Po (1) it was. held 
that, where the same Judge presided over a Smalk 
Cause Court and a District Court, and tried by 
mistake as Judge of the District Court a case of a 
Small Cause nature, the mistake did not alter the 
character of the suit, and that no appeal lay from 
the. decree. The decision of the High Court of 
Bombay in the case of Shkankarbhai & Ors. v, 





(1) 2 U.B.R. (1907-09) Small Cause, 1. 
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Somabhai & another ‘(1) was followed. The same 
principle seems to me to apply to this case. The 
suit must be treated as though it had been tried by 
a Court of Small Causes and no appeal lay. The 
orders passed by the District Court are therefore 
illegal, 

I therefore set aside the decree of the District 
Court and restore that of the trial Court dismissing 
the suit of the plaintiff-respondent. The plaintiff- 
respondent will pay the costs of the defendant- 
petitioner in all three Courts. 


APPELLATE CIVIL. 
Before Mr. Justice Chari and Mr, Justice Brown. 


MA KIN 
Vv. 
MAUNG PO MYIT anD OTHERS.* 


Buddhist Law—Inheritance—Nephews—Children of elder brother not excluded 
by children. of younger brother. 

‘ Held, that whilst a younger brother of the deceased Buddhist would 

exclude an elder brother, if they survive him, a nephew by the elder brother 

would not be excluded by a nephew by the younger brother, where no 
brother or sister of the deceased survives him. 

Ma Kyaw v. Ma Pu, 2 U.B.R. (92-96), 189 ; Maung Ba Gon v.Ma Pwa Tht, 

5 Ran. 747 ; Maung Po Thu Daw v. Maung Po Than, 1 Ran. 316—referred to. 


Po Haz for the appellant. 
Ba Maung and Maung Myit for the respondents. 


Cuari and Brown, JJ.—The property in dispute 
in this case is the estate of one Daw Pwa, a Burman 


y 


(1) (1900) 25 Bom. 417. 
 * Civil First Appeal No. 60 of 1929 from the judgment of the Original Side 
in Civil Regular No. 139 of 1928. 
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Buddhist deceased... At the=time of her death, she 
left surviving the plaintiff-respondent Po Myit and 
the defendant-respondent Ko Tun Kyaw, who are 
sons of her elder brother, the defendant-appellant 
Ma Kin, a daughter of a younger brother, and some 
grand-nephews and nieces. The only question for 
decision in this appeal is as to the shares which the 
different heirs take in her estate. 

The trial Judge has found that the grand senheae 
and nieces take no’share; andtte” correctness of this 
decision has not been questioned before us. The 
trial Judge further found that the three nephews and 
nieces are entitled under Buduhist Law to share in 
the estate equally. “It is against this decision that 
the present appeal is filed. 

It is contended on behalf-of ‘the appellant Ma Kin 
that as she is the daughter: of a younger brother of 
the deceased, whereas Po. Myit and Tun Gyaw are 
sons of an elder brother, she is entitled to the whole 
estate. The claim is’ based on the general principal 
that inheritance:shall never ascend when it is possible 


for it to descend. In volume 10, section 18, of thé 


Manugye Dhammathat, the-fellowing passage occurs : 

‘““ When. alter the death of the parents each of the children 
is established in his own house, the law that the property shall 
not ascend is this: If after the heirs have received their share, 
and established themselves separately, one shail. die withou; 


‘jeaving direct heirs, z.e., wife or husband, son or daughter, let the. 


property not ascend-to the elder brothers or sisters ; let the 


_younger brothers and sisters only of the deceased share it, This 


is what is meant by not allowing the property to ascend.” 
From this it is clear that a younger brother or 
sister would exclude an elder brother or sister. The 
question we have to decide is whether the same 
principle has to be extended to the case of nephews 


_and nieces. It might be argued that as succession 


to an. elder brother is held to. involve ascent of 
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inheritance, the claim of the children of an elder 
brother also involves ascent of iftheritance and that the 
children of the younger brother should therefore be 
preferred to them. But it is dangerous to go too 
far in making too great deductions from the various 
principles set forth..in the Dhammathats, and we 
think that the question must depend. on whether 
nephews and nieces are regarded as inheriting in 
their own right or as representing their deceased 
parents. 

In the case of Maung Kyaw and 3 v. Ma Pu 
and one (1), there were three brothers and sisters, 
The two elder died first each leaving children. On 
the death of the youngest sister without heirs, it was 
held that the children of the elder brother and sister 
inherited per stirpes, that is to.say, that their claim 
was not in their own right but.as representing their 
parents. If this decision were correct, it would be a 
strong argument in favour of the contention put 
forward on behalf of the appellant in this case, but 
in view of the recent decisions of this Court, we 
think it is very doubtful whether. the decision in 
Maung Kyaw’s case can now be considered as good 
oa ty 

In the case of Maung Po Thu Daw v. Maung Fo 
Than (2), it was held that where the only heirs were 
grand-children, the grand-children were entitled to 


claim per capita and not per stirpes. At page 333 of 


. the judgment the following passage occurs :— 

- © The balance of probability seems however to be in favour 
of the former view, since the Butmese system of inheritance is 
based largely on the personal relations shown to have subsisted 
between the deceased and the heirs. . . - Where, therefore, 
several individuals stand in the same degtee of relationship. 
towards the propositus, and, presumably, their personal connection 
with the latter was the same, there does not seem to-be any prima 


(1) U.B.R. Vol. 2 (1892-96) 189. . (2) (1923) 1 Ram. 316. 
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facie reason why an only child should be favoured over and 
above another who is in exacily the same position except that he 
is one of several born of the same parents. Both of them 
“reached the inheritance’ in the same way.” 


This case was followed and the principle extend- 
ed in the case of Maung Ba Gon v. Ma Pwa Thit (1). 
The claimants in that case were cousins of the 
deceased and it was held that they were entitled to 
claim per capita, that is to say, in their own right 
and not as representing their parents. The principle 
followed in that case was that when the heirs are related 
in the same degree to the propositus they inherit each 
in his own right and not by representation, and that 
therefore each shares equally with all the others, 

In this case the three claimants are all related in 
the same degree, as nephew and niece, and following 
the principle held in Maung Ba Gon’s case they are 


‘entitled to inherit in their own right. That being so, 


although had their parents been alive at the time of 
the death of Daw Pwa, the parent of Ma Kin would 
have inherited the whole estate, it does not follow 
that now that the parents are.dead, Ma Kin would 
inherit the whole of the estate. She does not re-- 
present “her parent, but claims merely. .as a niece, 
No case has been cited to us in which the principle 
that inheritance should not ascend has been carried 
to the extent we are asked to carry .it -by. the 
appellant in.this case.. We are of opinion that the 
parties must be considered in this case as claiming 
as nephews and niece and not as representing their 
deceased parents and that the decision of the trial 
Judge that they are entitled to equal third shares in 
the estate is correct. 
We therefore dismiss this appeal with costs. 


(1) (1927) 5 Ran. 747, 
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APPELLATE CIVIL. 
Before Mr. Justice Maung Ba and Mr. Justice Brown. 


WOR LEE LONE & Co. 
v. 
V.E.R.M.V. CHETTYAR FIRM.* 


Act of insolvency—Aitachment of property for more than twenty-one days— 
Attachment neither a continuiug act nor a repeated act of insolvency— 
Creditor's petition must be within lhree months from completion of. first 
twenty-one days—Presidency-Towns Insolvency Act (I1l of 1909), Ss. 9 (e) 
and 12 (1) {c). 

Where adebtor’s property has been attached in execution of a money decree 
for a period of twenty-one days, an act of insolvency is committed by the 
debtor. But merely because the attachment continues, it is not a continuous 
act of insolvency, nor is it a repeated act of insolvency on the happening of 
each fresh period of twenty-one days. Consequently a creditor who wishes to 
adjudicate the debtor for such an act, must do so within three months froni the 
‘completion of the first twenty-one days of attachment. 


In re Beeston (1899) 1 Q.B. 626; In re Hylerbhai Hussenbhai, 52 Bom. 126 
~—referred to. 


N. M. Cowasjee for the appellants. 
Venktaram for the respondents. 


MaunG Ba and Brown, JJ.—The appellants have 
been adjudicated insolvents on the application tof 
the respondents. The acts of insolvency on which 
the respondents relied in their application for adjudi- 
cation were that certain properties of the appellants 
had been under attachments for not less than 21 
days. They claimed that rice mill had been attached 
on the 23rd of August 1928, that other properties 


of the appellants had been attached on the 6th of: 


November 1928 and that in both cases the attach- 
ments were still in force when the application for 
adjudication was filed. 


NG 





* Civil Miscellaneous Appeal No. 131 of 1929 from the order of the 
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The application for adjudication was filed on the 
2Uth of June 1929*and the* contention on behalf of 
‘ the appellants is that the acts of insolvency alleged 
were committed more than: three months before the 
application for adjudication and that the adjudication 
should not therefore have been allowed. 

In the case of each attachment it-is clear that a 
period of 21 days had elapsed far more than three 
months. before the .presentation .of the petition. 
Under section 12 (1) (c) of the Presidency-Towns 
Insolvency Act a “creditor is not entitled to present 
an insolvency petition unless the act of insolvency 
on which the pétition is grounded has occurred: 
within three months before the aus of the 
petition. 

The contentionof the appellants in this case is 
that the act of insolvency alleged occurred on the 
expiry of the 21 days and that therefore the respon- 
dents were not entitled to resent te ge ia under 

section 12. 

The learned trial Judge held that the attach- 
ments were continuing acis of insolvency and that 
as they were still in force at the time of the appli- 
cation, the application was within time. That this 
is not the law in England is made quite clear in 
the case of In re Beeston (1). The relevant section 
of the English Bankruptcy Act reads as follows :— 

*€ A debtor commits an act of bankruptcy if execution against 
him has been levied by seizure of his goods under process 
in an action in any Court or in any Civil proceeding in the 
High Court, and the goods have been either sold or held 
by the sheriff for twenty-one days.” 

In the case of In re Beeston the goods had been 
seized by the Sheriff and had remained in his pos- 
session. for over a year before the application’ for 


{1) (1899) 1 Q.B. 626. 
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adjudication had: been made. “It was held by the 
Court that the act of bankruptcy was complete 
21 days after the Sheriff had entered on possession 
and that there was therefore no act of bankruptcy 
within three months of the receiving order being 
made. On this point Lindley, M.R., remarks at 
page 631 :-— 

‘ Now, is it possible to fairly construe that secticn so as to 
mike continued possession for more than twenty-one days either 
a continued act of bankruptcy,-cry-ifit should be a succes- 
sion of periods of twenty-one days, a succession of acts of 
bankruptcy? I do not think that is consisent with the 
language. We know perfectly well that acts of bankruptey 
have to be regarded criticaliy and carefully. There is no 
such thing as an act of bankruptcy except that which the 
statute declares to be one, and when the statute says an 
act of bankruptev is committed if An execution has been levie:l 
by seizure and the goods have been held by the sheriff for 
twenty-one days, that means that the seizure and holciing for 
twenty-one days together are essential for the consideration cf 
whether there is an act of bankruptcy or not. Jt seems io me 
it would be straining this section beyond all reason to say that 
there ‘was a succession of acts-of xankruptcy at the expiration 


of every period of twenty-one days. or that there has been 


one continued act of bankruptcy .running over a year and 
@ half.” 
In a concurring judgment Vaughan. Williams, L.]., 


remarks at page 633 :— 

““T have only one word to add, and that is a werd about 
whether the bankrupt here by the seizure and the possession 
for twenty-one days has committed either a continuous act of 
bankruptcy for the whole term of possession, or an act of 
bankruptcy which will be repeated each time that ihere isa 
fresh period of twenty-one days of possession. I have no 
doubt myself that it is one act of bankruptcy; that it is not a 
continuous act of bankruptcy; and it is not a repe ited act of 
bankruptcy on the happening of each fresh geriod of twenty- 
one days. 
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wish to add one cbservation. Until the recent legislation 
there was no such act of bankruptcy as this act of bankruptcy 
constituted by seizure and remaining in possession for twenty- 
one days or any other time. The act of bankruptcy was by 
execution for a certain amount followed by sale and it is that 
which has been extended. One finds here in this section two 
things together and I have no doubt myself that if, as the 
Legislature intended, the act of bankruptcy defined in respect 
of the seizure and sale be one act done at the instance of the 
execution creditor for the purpcse of the realization of his 
security—a security yvained by seizutfe—so in respect of the 
continuing in possession the act of bankruptcy is an act a 
bankruptcy which takes its origin at the seizure, and whether 
the seizure be followed by sale or whether the seizure be 
followed by possession for twenty-one days, there is only cne 
act of bankruptcy ; and if there is no fresh seizure, there is 
no fresh act of bankruptcy.”’ 

This decision was followed by..the High Court of 
Bombay :n the case of In re Hyderbhai Hussenbhai 
(1). The learned Judge in that case considered the 
difference between the wordings of the English Act 
and the Presidency-Towns Insolvency Act and held 
that the view of the law taken in In 1e Beestun was 
the correct view to take in construing section 9 (e) 
of the Presidency-Towns Insolvency Act. Section 
9 (e) of the Presidency-Towns Insolvency Act reads :— 

“Tf any of his property has been sold or attached for a 
perio.i of not less than twenty-one days in oasis of the 
decree of any Court for the payment cf money.’ 

It is contended on behalf of the respondents that 
the law as laid down in In re Beeston cannot be 
followed in India because of the difference in the 


wording of the Acts applicable. The English 
Bankruptcy Act provides that the Sherift shall hold 
the property for 21 days. In the Presidency-Towns 


Insolvency Act tie words used are “for a period of 


‘not tess rae twenty-one days.” 
a (1) (1927) 52 Bom. 126. 
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The argument as we understand it 1s that under 
the Indian Act at the conclusion of any period of 21 
days or more there is a definite act of bankruptcy 
on which the creditor is entitled to rely for the 
purposes of section 12 (1) (c) of the Presidency- 
‘Towns Irsolvency Act. We are unable to accept 
ths view. The Presidency-Towns Insolvency Act 
was enacted after the delivery of the judgment in 
In re Beeston. In its general terms it follows the 
English law as regards this particular act of insol- 
vency. If the Legislature had intended to introduce 
such a change in law from the English law as is 
‘suggested here, it seems to us that they would have 
-done so clearly and unequivocally. The section as 
drafted merely lays down that if the property has been 
attached for 21 days or more there has been an act 
of bankruptcy. That act is clearly complete at the 
conclusion of the 21 days. The same considerations 
would apply as were applied in the case of In re 
Beeston under the English Act 


in the Bombay case the learned Judge remarks : 
“Having regard to the similarity between the Indian and 
English sections, in. fact they are identitally the same as 
. pointed out abvve, I think that the view of the law taken in 
In re Beeston is the correct view to take in construing section 
9 (e: of the Indian Act, and that is clear if we look to the 
‘reason of the rule as rega-ds the period of twenty-one days. 
The reason appears to be that, if a debtor is unable to satisfy 
a decree against him, and his property is attached in execntic n, 
it shows, primd facie, that he is not in-a position to pay his 
debts, an‘ therefore, is liable to be adjudged an insolvent in 
order that his property may be <iis:ributed rateably amongst 
this creditcrs. But the Legislature prcvides that a ceriain 
period, after attachment, should be given to the debtor as an 
allowance mide to him.in order to enable him to pay off the 
- debt and redeem doth iis property and his character, and that 
period.is fixed both in India and England at twenty-cne days. 
It is then provided that if the debtor fails. to do so within 
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that period, he will be held to have committed an act of 
insolvency. It is, thérefore, clear that the act of insolvency is 
committed immediately on the expiry of the definiiely tixed. 
period of twenty-one days; and just as the English section 
does not say that this becomes a recurring or a. continuing 
act of insolvency if the attachment continues for more than 21 
days equally so there is nothirg in the Indian secticn to that 


effect.” 

With these remarks we are in general agreement. 
We do not know why the Indian Legislature used 
the words ‘‘for a period of not less than twenty-one. 
days” instead of the words ‘“‘for a period of 21 
days”. But we do not think that it can be held: 
that-by such a change in the wording they intended. 
to introduce a radical difference between. the law in 
force in India and the law in force in England. 

It has been suggested before us that if we hold. 
against the respondents on the point that has been. 
argued, we should not set aside the adjudication. 
order but should remand the case for hearing as to. 
whether the adjudication should be ailowed on other: 
grounds. It is clear, however, that in the appli- 
cation for adjudicaticn the sole ground relied on 


-was the attachment of the properties,and we see no 


reason to allow the raising of fresh grounds now.. 

The result is that we set aside the order of the 
trial Judge adjudicating the appellants, as insolvents 
and direct that the application of the respondents be 
dismissed, The respondents will pay the costs of 


the appellants in each Court, advocate’s. fee in each 


Court, £ gold moburs. 
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APPELLATE CIMINAL. 


Before Mr. Justice Brown. 


MAUNG BA CHIT AND ANOTHER 
v. . 


KING-EMPEROR.* 


“Criminal Procedure Code (Act V of 1898), ss. 239, 342—Penal Code (Act XLVI f 
1860) ss, 90. 12GB, 413—Misjoinder of charges—Charges of conspiracy lo 
steal and of habitually deiling in stolen property, when can be tried 
logether, Examination of the accused, its object and method—Documen- 
tary evidence—Obs-ure and doubtful passages—Necessily to question 
accused—Removal of timber from Governinent control, when a theft— 
Consent of owner when not real—Legal proof, not conjecture, necessary 
for conviction. 

There is no misjoinder of charges where the accused are charged with 
“Criminal conspinacv to steal Government timber during astated period and also 
with the offence of habitually receiving and dealing in such stolen timber 
during the same period in pirsuance of the saidconspiracy. But if the charge 
includes dealings with persons outside the conspiracy, there would be a 
misjoinder sv ch as would vitiate the trial. 

Subrahmania Ayyar v. King-Emperor, 25 Mad. 61—distinguished. 

The object of the examination of the accused under s. 342 of the Criminal 
Procedure Code is to enable him to explain anything appearing in evidence 
against him. ‘The specific point or points which weigh against him must be 
mentioned; : 

Emperor v. Alimuddin, 52 Cal.522; K. M.Subbayav. Kins-Empcror,7 Ran. 

470; Maung Himin v. King-Em peror, 1 Ran. 63); Nga Hla Uv. King-Emperor, 
3 Ran. 139—referred to. 
_ Where the prosecution mainly relies on docaments that have been written 
by .and seized from the accusei, to establish the guilt and they are obscure 
or capable of more than one explanation then itis of special i:mportance to 
ask the accused specifically as to their explanation of the doubtful or obscure 
passages. Mention of bribery in the letters does not by itself show the 
existence of a Conspiracy to commit theft. ; 

‘Where a licensee removes from Government control timber of the kind 
‘which is not covered by his license by misleading the responsible officer to 
‘accept the revenue and to issue a removal pass and bill of title, then the 
‘consent of the officer for removal is no consent within the meaning of s. 90 
-of the India Penal Code and in the circumstances there is theft of the timber 
within the meaning of s. 378 of the Penal Code. 

Where no specific instance of theft or of reczipt of stolen property is proved 
and the Court is asked to infer from a mass of documents whose meaning is 


* Criminal Revisions Nos. 341B and 342B of 1929. 
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obscure and about which the accused were never questioned,. that there was a 
conspiracy to commit theft, the court should not substitute conjecture and: 
suspicion in place of legal proof. 


Barindra Kumar v. Emperor, 37 Cal. 467—refesred to. 


de Glanville, Grant and Darwood for the appellant. 


Gaunt (Offg. Governmeut Advocate) for the Crown. 


Browy, J.—The two petitioners, Ba Chit and Maung 
Naw, were sent up by the Police before the First 
Additional Special Power Magistrate, Moulmein,. 
together with niné others, on various charges. After 
taking enough prosecution evidence to satisfy him that 
primd facie case had been made out, the Magistrate 
discharged four of the accused and framed charges. 
against the other seven under section 1208, read with. 
section 379, and section 413 of the Indian Penal Code. 
The Magistrate found all the persons who were charged 
guilty. They all appealed to the Sessions Judge. The 
Sessions Judge set aside the convictions as regards. 
five of the appellants but upheld the convictions and 
sentences in the case of the two petitioners. The two: 
petitioners have both been found guilty under section 
1208, and Ba Chit has also been found guilty under 
section 413 and Maung Naw under section 413 read 
with section 109, They have each been sentenced: 
by the Sessions Judge on the second charge only to: 
two years’ rigorous imprisonment. Both Ba Chit and. 
Maung Naw have now come to this Court in revision: 
against the orders of the Sessions Judge. 

It generally happens that cases in which charges. 
of conspiracy are brought are complicated cases.. The 
present case is no exception to that rule. | 

A large number of witnesses were examined at: 


enormous length and the case took about nine months. 
‘to try before the Magistrate, and, although the record? 


of the oral evidence is so bulky, the convictions. have 
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been based mainly on certain documents which were 
found in the possession mostly of the two petitioners. 

Ba Chit was a timber trader in Moulmein, dealing 
in timber on a large scale. He had various licences 
and permits for the extraction of timber from the 
forests. He himself never went to the forests at all, 
the timber being extracted on his behalf by agents 
or contractors. 

Maung Naw wasa servant of Ba Chit who used to 
visit the forests from time-to.time...The exact scope 
of his duties there is disputed, but he had generally to 
look after the interests of Ba Chit. 

A tew months before the institution of this case, 
the Divisional Forest Officer, asa result of personal 
inspection, found a large number of stumps of green 
Pyinkado trees in an area where permits had been 
given only for the extraction of aule-natthat timber, 
that is to say, dead or fallen trees. 

Stated in broad terms, the prosecution case is that 
for the last two years there has been a widespread 
conspiracy in which the petitioners took part tu obtain 
timber by illicit means. That conspiracy involved 
several subordinate cfficials who were bribed from time 
to time bv Ba Chit. At the time that the charges were 
framed against the seven accused, itappears that, though 
there was evidence to show that the four accused, 
who were not charged, had been conspiring separaiciy 
to steal timber, the view of the Magistrate was that 
they were not parties to the same conspiracy as 
the petitioners. 

Charges were framed against the petitioners under 
the provisions of section 120B and section 413 of the 
Indian Penal Code. The charge against Ba Chit 
under section 120B reads as follows :— ? 

That you during the two years prior to 15th August 1928 
{the dite on which this case was reported), were a party toa 
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criminal coa;viracy to s eal timber in the Avaran Forest Division 
with headquartersat Meulmein and in agreement with the accused, 
Maung Naw, Maung Po Thein, Maung Tun Byu, Maung So Min, 
Maung Ye Gyan and Maung Khin in consequence whereof Govern- 
ment timber was stolen from Winvaw and Natchaung Ranges 
in the said Forest livision and thereby committed an offence 
punishable under section 123B read with section 379, Indian 
Penal Code.” ; 


The second charge against him was :— 

“That you during the two years prior to 15th August 1928 
(the date on which this case was reported), werea habitual receivey 
and cealer in Govetnment timber which you knew or had reason 
to believe to be stolen property and thereby committed an offence 

unishable under section +13 of the Indian Penal Code.”’ 

_ The charges against Maung Naw were couched 
in similar terms. Against the other accused charges 
of conspiracy only were framed. 

The first objection that has been raised on behalf 
of the petitioners in this case is that there has been 
a misjoinder of charges, and that, therefore, the whole 
trial is void. 

It is suggested that in any case the two charges 
against the same person could not be sustained ; that 
a thief cannot also be a habitual receiver of stolen 
property ; and that the receipt of stolen’property in 
pursuince of a conspiracy of this nature cannot reason- 
ably be called “‘ habitual receiving” within the mean- 
ing of section 413. 

The question whether the two charges can be 
sustained does not, I think, properly arise in con- 
sidering whether there has or has not been a mis- 
joinder. It has been contended on behalf of the 
petitioners, and in my opinion the contention is per- 
fectly correct, that in considering whether there has 
been a misjoinder of charges or not, we have to 


‘consider not what orders were.passed by the Court, 
- but what was the subject of the charge. 
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The point for consideration at present, therefore, 
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is whether a joinder of the charges, as framed, is or Mavuxe Ba 


is not justified by the provisions of the Code of 
‘Criminal Procedure. 

Under the provisions of section 239 of the Code 
-of Criminal Procedure, persons accused of different 
offences committed in the course of the same trans- 
action may be charged and tried together. It has, 
of course, not been suggested that all the accused 
could not properly be tried together under«the first 
‘Charge, that of conspiracy ; but it is urged that the 
joinder of this charge with the second charge under 
‘section 413 is not justified, as the offences charged 
in the two charges are not offences committed in the 
course of the same transaction. 

It appears that in the case, as originally presented 
before the Magistrate, it was suggested that Ba Chit 
‘received stolen property, not only in pursuance of 
tthe conspiracy charge in this case, but also from 
other traders who were not themselves parties to thiS 
particular conspiracy. In the words of the Govern. 
ment Advocate when addressing the Court before 
the framing of the charge: ‘‘ The wider conspiracy 
for which the other accused have been joined with 
the above in this case is a conspiracy to make use of 
Ba Chit as a habitual dealer in stolen property.— 
120n, 413.” 

If the accused in the present case has been 
‘charged with being a habitual dealer in stolen 
‘property which came from these other accused, then 
‘it is no doubt that there has been a misjoinder. 
‘Can it, however, be said that this is the mean- 
ing of the charge? The other four accused, from 
‘whom, it was suggested, Ba Chit used to receive 
‘stolen timber, were not charged in this trial at 
call. The trial proceeded only against the persons 
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alleged to have taken part in the special conspiracy 
charged. “Fare 

It must be admitted that the second charge in 
this case is not happily worded, and it might be read 
to include a charge of receiving stolen timber outside 
this particular conspiracy. But I think that, if the 
wording of the charge be taken in conjunction with the 
circumstances under which it was framed and the 
whole conduct of the trial of the case, it is clear that 
it was never intended, and that it was never under- 
stood by any ofthe accused that it was intended 
that any habitual receiving should be considered: 
except habitual receiving in the course of the presen- 
conspiracy. ; 

The first charge sets forth that during the two 
years prior to the 15th August, 1928, the accused. 
were parties to a criminal conspiracy to steal Govt: 
ernment timber. The second charge sets forth that 
during the same two years the accused was habitual’ 
receiver and dealer in Government timber, which he. 


-knew or believed to be stolen property. The charge 


should certainly have had added to it some such. 
words as “in pursuance of the said conspiracy.” Bu} 
the wording ofthe two charges Shows quite clearly 
that the periods covered by the two charges are the: 
same, and at the time that the charges were framed the: 
four other accused persons were struck off the list of 
accused in this case. This indicates very clearly that, 
although the charges were faultily framed, it was 
never the intention of the Magistrate in fact to con 
sider timber received by the accused from these 
other four accused persons who were not subsequently: 
charged ; nor in the proceedings themselves have: 
I been able to trace any sign of any attempt subse- 


é quent to the charge to prove such receipt, or any~ 


thing to suggest that at any period after the charge: . 
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the petitioners, or any of.the other accused, really 
thought that this illegal receipt from persons not in 
the conspiracy was included in the charges. The 
position, therefore, seems to me to be this. The 
chirges framed are unfortunately framed vaguely and 
read by themselves could undoubtedly be read to 
cover matters outside the transaction of conspiracy. 
But in actual fact they were never intended to cover 
such matters, and were never understood by any of 
the accused as covering such-matters. 

The question is whether in these circumstances 
there has been a misjoinder which viliates the trial. 
The leading case on this point is the case of Sud- 
rahmania Ayyar vy. King-kmperor, (1). In that case 
an accused person bad been tried in one trial charged 
with no less than forty-one acts extending over a 


period of two years. That was plainly in contraven- 


tion of the Code of Criminal Procedure, section 234, 
which provided that a person might only be tried for 
three offences of the same kind if committed within 
a period of twelve months. It was held that such a 
procedure was absolutely fatal to the validity of the 
trial and could not be cured..by the provisions of 
section 537 of the Code of Criminal Procedure. In 
the course of their judgment their Lordships of the 
Privy Council observed at page 97 :— 


‘ . . . . 
* Their Lordshigs are unable to regard the disobedience to an: 


express t Tovision as toa mode of trial asa mereirregularity. Such. 


a phrase asirregularity is not appropriate to the illegality of trying: 
an accused person for many different cffences at the same time and. 


those offences being spread over a longer period than by law 
could have been joined together in one indictment. * * * 

* The remedying of more irregularities is familiar in most 
systems of jurisprudence but it would be an extraordinary exten- 
sion of such a branch of administering the criminal law to sty 


that when the Code positively enacts that such a trial as that . 


(1) (1901) 25°-Mad. 61, 
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which has taken place here shall nct be permitted that this ccn- 
travention of the Code comes within the description of error, 
omission, or ifregularity.”’ 

It has been contended before me that on the face 
of this authority I am bound to hold that the trial in 
the present case is bad and that the defect cannot be 
cured irrespective of any question as to whether the 


-accused have or have not been prejudiced. 


I have also been referred to various later rulings 
of the Indian High Courts in which this decision 


of the Privy Council has been followed. I do not 
think, however, that it is necessary to refer to any of 
these cases in detail, as none of them are really 
analogous to the present case. There can be no doubt 
whatever that had the accused in this case been in 
fact tried for habitually receiving stolen timber outside 
the conspiracy, I should have no option but to hold 
that the trial was bad and must be set aside as void. 
In such circumstances, in the words of their Lordships 
of the Privy Council, there is a positive enactment 
that such a trial should not be permitted. . But in 
my view of the case, there was not in fact any such 
trial here. The charges were not drafied as carefully 
as they should have been, and, if read by thémselves, 
might have been held to include charges that could 
not legally be joined with the conspiracy charge. 
But the error here was one of form and not of 
substance. The joint trial of the charges of receiving 
from outside sources and being a conspirator was not 


areality. There was in fact no such joint charge, 


only the appearance of one, and. the circumstances 
are entirely different from those dealt with in 
Subrahmania Ayyar’s case. In that case there can 
be no queStion that there actually had been a trial 
together of 41 acts, only three. of which could 


have been legally joined together. The misjoinder 
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was quite clearly one of substance..as, well as of 
form. ‘ 

In the present case the trial which has actually 
taken place is the trial under charges of conspiracy 
and of receiving stolen property in pursuance of that 
conspiracy. There has not in fact been any trial which 
the Code has positively forbidden. There has merely 
been an error in the wording of the charge, which 
has in fact affected nobody. ; 

In my opinion the circumstances..of -this.case ure 
entirely different from the circumstances of Subrah. 
mania Ayyar's case, and the case is one where the 
error can be cured by the provisions of section 225 
of the Code of Criminal Procedure. There was, in 
my opinion, no joint trial of two offences which could 
not be iried together. There was merely an error of 
the particulars required to be stated in the second 
charge—an error which can be cured by section 235. 
{ do not understand it to be seriously suggested that 


the petitioners have in fact been prejudiced by this. 


error. 

My finding on this. point, therefore, is that there: 
has been no such misjoinder of charges as necessitates. 
by itself the setting aside of the proceeding of the 
trial Court. 

The next point which has been raised on behalf 
of the petitioners is, to my mind, one of greater 
difficulty. 

After the examination of some of the prosecution: 


witnesses, but before the framing of the charges, the 


accused were examined generally on the case and they 
were further examined later after other prosecution 
witnesses had been examined. They were questioned 
as to the oral evidence against them. Their convic- 


tions, however, are based chiefly not on the oral » 


but on the documentary evidence, 
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There are a very large number of documents which 


Mavne pa Have Deen relied Of by the prosecution. They consist 


CHIT 
v. 
KING- 


EMPEROR. 


“Brown, J. 


in part of letters of the alleged conspirators and in 
part of entries in diaries of the accused. The Courts 
below have held chiefly from general deductions drawn 
from these documents that the petitioners were parties - 
to the criminal conspiracy; but so far as these 
documents were concerned, the only questions put to. 
Maung Ba Chit were as to the documents having 
been seized in his possession and as to certain docu- 
ments being in his handwriting and in the hand- 
writing of his wife. His attention in his examination . 
was not drawn to the contents of any of the decu- 
ments which were held to be incriminatory ; nor was 
Ae asked for any explanation in any single case. The 
same remarks generally apply to Maung Naw. 

Section 342 of the Code of Criminal Procedure 
lays down that for the purpose of enabling the accused 
to explain any circumstances appearing in the evidence 
against him, the Court shall question him generally 
on the case after the witnesses for the prosecution 
have been examined and before he is called on or 
-his defence. . | 

I held in the cdse’of Nga Hla U y. King-Empcror, 
(1), that a failure on the part of the Court further to 
examine an accused person after two of the prosecu- 
tion witnesses had been recalled for further cross- 
examination, after the charge. had been framed, did 
not necessarily vitiate the whole trial if the accused 
person. was not in any way prejudiced thereby. I see 
no reason to change the view I took in that case, a 
‘view of which Carr, J., has expressed a general agree- 
‘ment in the case of K.M. Subbaya Naidu v. King- 
Emperor, (2). But the question that arises in this 


ase is a very different one, and the contention 1s 


(1) (1925) 3 Ran. 139, (2) {1929) 7 Ran. 470. 
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that the petitioners have in fact been very seriously 
prejudiced by the failure on the part of the Magis- 
trate. 

Different views have been taken as to the exact 
meaning of this section. In the case of Emperor v. 
Alimuddin Naskar, (1), it was held by Mukerji, [., 
that the section requires the Court to put to the 
accused the salient facts and circuinstances of the case 
in a succinct form, and to ask him if he has any 
explanation thereof to offer. Newbould, J., took a 
different view. He held that a formal question in 
general terms, which gives the accused an opportunity 
of making a statement ot his defence with his own 
lips, is a sufficient compliance with the mandatory 
provisions of section 342 of the Criminal Procedure 
Code, since it enables the accused to explain any 
‘circumstances appearing in the evidence against him. 

In the case of Maung Hman and one v. King- 
Emperor, (2), May Oung, J., took substantially the 
same view as Mukerji, ].. He remarked as follows :— 


“Tae object of the section is tc enable the accused to explain 
‘each and every circumstance appearing in evidence against him. 
A Judge or Magistrate should note every point wl.ich he thinks he 
‘will have to put inte the scale against the accused and then 
question hii oneach point. Otherwise, it is impossible for the 
accused to know what is inthe Court’s mind. Several points may 
be made by the prosecution ; some of these the Court consicers 
good, ctbers are regarded as practically worthless. But the 
accused is not afforded any reasonable opportunity of clearing up 
the case by such a question as : ‘What have ycuto say?’ Tke 
specific point or points which weigh against him must be men- 
tioned ; for, if this is not done, he cannot reasonably be expected 
to be able to explain it or them.” 


With these remarks I generally agree. The object _ 


of the examination of the accused is clearly to enable 


(1) (1925) 52 Cal. 522. ; (2) (1923) 1 Ran, 689. 
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him to explain anything appearing in evidence against 
him, It is impossible towlay. down any hard and 
fast rule as to what questions should be put in any 
particular case; nor would the failure to put | certain. 
vital. questions vatdate a trial if. the accused é in’ 
no sense prejudiced by that 
complicated case like the presen 
be an entirely insufficient’ cot 
“prowisfons a the! Section to put 

















_ ve prosecution "alice ‘Are in, them- 
és obscure and capable .6f more than.one expla- 
lation ; and, where. the’ pres cution is mainly based 
on the contents-of such documents, then, it seems to 
ne of special. importance that the accused should be: 
isked specifically as to what their explanation: of the 
ljoubtful passages are. 1l-do not suggest that they 
yave io be questioned about every single one of the 
jocuments separately, or that no document could be 
ised against them as to which a specific question had 
iot been put. But in order to comply with the 
‘pirit of the provisions of-this section, there should 
it least, in my opinion, have been some examination 
of the accused as to the contents of some of the more 
mportant documents. 

The question for consideration, therefore, is whether 
the accused can be said. to have been prejudiced by 
he failure to put these questions, and whether, in 
he absence of such questions, it is possible to uphold 
he convictions. I find it impossible to answer this 
yuestion satisfactorily without considering in some 
letail the documents themselves and what they can be 
reld to have proved. But before considering the con®. 
ents of the documents, it seems.to me necessary 
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have some clear idea of what..theoffences charged 
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are, and what it is necessary for the prosecution to oa Ba 


prove to-.establish those charges. 


The main charge against the petitioners is that , 


they .conspired together to commit theft of timber 
with a number of other persons. In the first place 
they ‘are not charged with any isolated act of theft. 
Theyare charged with widespread conspiracy to commit 
theft . exténding over a period cf two years ; and in 
‘the: secdnd, place the conspiracy-they-are charged 
{with is one of committing theft. 

ae ‘number of the documents ‘produced on behalf 
of. the prosecution indicate that the accused, Ba Chit, 
has been bribing various Forest subordinates and 
clérks, some of whom were accused in the trial Court. 
But reprehensible though the wholesale bribery may 
be, bribery is not theft, and the evidence as to 
bribery is only relevant in this case so faras it supports 
other evidence to show the existence of the cons- 
piracy to commit theft. The phrase “‘ illicit felling ” 
has been constantly used in connection with this 
case. It isa somewhat unfortunate phrase to use in 
connection with so arlificial a charge as the charge of 
conspiracy to commit theft. 

As I understand the prosecution case, it mainly is 
that Ba Chit, through his agents, has during the lastiwo 
years been deliberately cutting down green Pyinkado 
trees, which were not covered by the terms of the 

‘licences and permits held by him. The licences and 
permits he holds are of three kinds, namely, (i) 
Legwinthit, or permission to fell timber on revenue 


paying land ; (ii) Gaikthit, or permission to fell any 


standing Pyinkado within seventy-five feet of akyaung ; 
and (iii) Aule-natthat, or a licence to cut in Govern- 


ment Forests what are known as “ Aule-natthat’’ trees, - 
There is no official definition of the word Aule-natthat, 
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but it has been held to mean standing trees which 
have diéd’and-treés which have fallen naturally. 

The suggestion for the prosecution is that under 
cover of this Aule-natthat licence, Ba Chit, through 
his agents, has in fact been cutting down growing 
Pyinkado trees'on a large scale. There are various 
other Forest offences and fraudulent practices which 
Ba Chit is alleged to have committed, or, it is alleged, 
the documents indicate, have been committed on his 
behalf and with his connivance. 

- The lower Courts have held that the cutting of 
green Pyinkado trees not covered by a licence is 
necessarily theft. I agree that, if the cutting on a large 
scale has been proved, then most of the necessary 
ingredients of theft are clearly present. There has 
been an intentign to take property dishonestly out of 
the possession of Government, and there has beena 


movement in order to such taking, The only point 


which raises difficulty in this respect is whether it can 
be held that the dishonest intention was to take the 
property without the consent of the person in posses- 
sion. It would appear that if green Pyinkado has 
been cut, in most cases it has not been taken down 
to Moulmein beféte the licensee has paid the revenue. 
due to Government thereon, 

The procedure to be followed before timber 
extiacted by private persons can be at the disposal 
of the person extracting it is described by 
Mr. Ricketts, the Divisional Forest Officer. The trees 
when felled are dragged to a place previously agreed 
upon and fixed by the Forest Department Officers for 
measurement. The property hammer-mark must be 
affixed to the stumps and the logs by the permit- 
holder or his agent within 24 hours of the felling. 
The Forest Department measures the timber either at 
the stump or at the place fixed, that is the. bank of 
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the nearest Hoating stream. The logs are then meas- 


835 


1929 





ured by the Revenue marker who is either the Range Mavne Ba 


Officer or some one specially deputed by the Divi- 
sional Forest Officer. The marker then records the 
measurement in the regulation book, giving the serial 
number of the logs measured. Acopy of the measure” 
ment is then sent to the head office at Moulmein. 
There it is checked and, if royalty has not been pre- 
paid, a chalan is prepared and sent to the licence- 
holder. If the royalty has been pre-paid, the total 
amount is then entered in the register and debited 
against the permits. On the chalan, royalty is paid 
in Moulmein and debited in the register likewise. 
After that a pass order is issued from the head office 
to the Revenue marker and a copy of the pass order 


is supplied to the licensee. The Revenue marker is - 


instructed by the pass order to put the akauk or 
revenue-paid mark on the timber and to issue bills and 
removal passes. The bill issued is ona printed form 
on which the Revenue marker enters details of the 
logs under measurement and also the impression of 
his agauk. This bill is given to the representative 
of the owner inthe forest and is apparently in the 
nature of a title deed to the timber. Atthe sarne time 
a removal pass is issued. Except on sucha pass no 
timber can be removed. The result of all this pro- 
cedure is that to all intents and purposes the timber 
remains in the possession of Government until the 
bill and the removal pass are issued. Pyinkado is 
then made up into rafts and floated downstream. 
Before reaching Moulmein it has to pass and be 
checked at the Revenue Station at either Ngante or 
Htake. 


It has been urged on behalf of the petitioners 


that, even though timber were originally cut And 
removed with a dishonest intention, it remains in the 
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possession of Government until the extractor obtains the 
removal pass and the bill connected with it, and that 
it cannot, therefore, be said to have been removed 
out of the possession of Government without Govern- 
ment’s consent. 

I think it must be conceded that in such circum- 
stances the consent of Government or its representa- 
tive, has been obtained to the removal of the timber. 

In the case of Reg. v. Hanmanta, (1), the accused 
had cut down wood which had been removed to a 
Government Depdt. It was subsequently taken away 
by the accused from the Government Depét with the 
consent of a Forest Inspector but without paying any 
Government dues. The timber was held to have been 
in the possession of this Inspector on account of the 
Government. But it was held that the timber was 
not remoyed with the consent of Government, as the 
Inspector was not authoriZed to give consent and that 
was Clearly known to the accused person. 

The circumstances of this case are very different. 
Here the consent was given by the person clearly 
authorized to give it after the payment of the full 
duty. I think, however, that, presuming that there 
was a deliberate intention from -the very first to 
obtain timber which the accused knew he had no 
right whatsoever to fell, the offence would be theft 
on the ground that the consent given to the removal 
by Government was a consent based on a miscon- 
ception: of fact. 

Section 90 of: the Indian Penal Code igs 
down :— . 

“A consent is nct Such a consent as isintended by any 
section of this Code, if the consent is given by a person 


. under a misconception of fact, and if the rerson oe 
‘he act knows, or has reason to believe, that the consent waS 


(1) ih 1 Bom. 610. 
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given in consequence of such . 
misconception.” 

To what extent this section applies to the provi- 
sions of section 378 of the Indian Penal Code, I 
find it very difficult to decide. If it means that any 
misrepresentation of fact inducing a consent would 
result in that consent not being a consent within the 
meaning of section 378, then it is difficult to see 
what distinction can be drawn between the offence 
of theft and claiming property dishonestly by means 
of cheating. 

I have been unable to find any authority on this 
point. It seems to me, however, that in the circum- 
stances just described it must be held that the 
consent has been given under. a misconception of 
fact. Had the responsible officer who agreed to 
accept the revenue and tothe issue of the removal 
pass and the bill of title been aware that the, timber 
in question was timber which the licensee had no 
right whatsoever to fell, there can be no doubt that 
the consent to the removal would never have been 
given. Consent was given on the understanding that 
the timber to be removed was timber covered by a 
license. If infact it was timber not covered bya 
license atall, there was a misconception as to the 
‘property for which consent was given. I think, 
therefore, thatin such acase it must be held that 


there was no such consent asis meant by section 


378 of the [Indian Penal Code, and that in such 
circumstances the offence of theft was completed. 
There are other respects in which some of the 
documents suggest that offences may have been com- 
mitted. According to Mr. Ricketts one way in which 
Government might be defrauded would be by passing 
down timber on which the akauk ‘mark had never 
been placed and) on which revenue had never 


837 


1929 
MAUNG BA 
CHIT 
uv 

Kinc- 
EMPEROR. 


Brown, J. 


838 


1929 





MAUNG BA 
CHIT 
U. 
KING- 
EMPEROR. 


Brown, J. 


INDIAN LAW REPORTS. (Vou. VII 


, been paid, and escaping the attention of the 


Revenue Depdt at Ngante either by concealing the 
timber or by bribing those in charge of the Revenue 
stations. I think itis clear that timber taken in this 
way would be obtained by theft. It is quite clear 
that the person who took the timber cut must have 
known that any Forest subordinate who gave a con- 
sent thereto had no authority to give such consent. 
Another method in which it has been suggested 
that Government may be defrauded..is.by.influencing 
the officer deputed to measure the log and having 


_ short measurement returns sent to headquarters, the 


result being a defrauding of Government revenue. 

T do not think this method of fraud necessarily 
involves theft. Ifthe timber was timber covered by 
the licenses it cannot be héldthat-tterevavas any 
dishonest intention when the timber was cut and 


- moved tothe river bank. After that, the timber 


remained.in the possession of Government until it 


~was handed over tothe licensee or his agent with 


the bill of title. Possession was then made over to 
the licensee or his agent, and it was after possession 
and title had been made overto. him that any, mov 
ing which could be called dishonest took place. ~ 
The offence probably amounted to an offence of 


cheating, but that is not the offence the accused are 


charged with conspiring to commit; noris property 
obtained by means of cheating stolen DrODery within 
the meaning of section 413. 

Various other offences punishable cee the 
Forest Act, such asthe failure to put a-property 
mark on the stump after felling a tree, clearly would 
not amount to theft. ‘The two petitioners may have 
conSpired together and with others to bribe Forest 
officers andto defraud Government in various ways, 
but their convictionsin thiscase cannot be upheld 
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unless it has been. shown that they entered into a 
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general conspiracy to commit theft and were habitual Mav>e Ba 


receivers of stolen property, or abetted the habitual 


receiving of stolen property. And in reading the zg 


Chit 
Ue 
KING- 
MPEROR, 


documents we have to consider to what extent they BeOWn, J, 


implicate the accused in these particular cffences. 
The Mayistrate at page 12 and the following pages 
of his judgment has detailed in chronological order 
what he considers the principal documents for the 
prosecution case. The first ten extracts dealt with 
by him it is not necessary here to discuss. They 
merely indicate that bribes were being paid on a 
large scale to dishonest clerks and subordinates, but 
do not indicate for what purpose they were being 
paid. We have then Ba Chit’s diary (Ex. 3B) of 
date February 7th, 1927. This diary contains’ the 
entry: ‘‘ What arrangement has been made to give 
tips to the rangers at Chaung Nakwa to tell them 


not to have any fear if the logs are under -size.”’ 


This entry does suggest collaboration with the 
rangers, but its exact meaning is obscure. It is 
possibly a suggestion that under-measurement should 


be shown. If so, according to the. view:.d::have - 


taken, it would not involve theft. Before using an 
obscure reference of this sort, it is clear that Ba 
Chit’s explanation should have been obtained. 

_ [His Lordship here referred in detail to passages 
in several letters and diary entries. There were 
' statemenis as to under measurements by rangers, 
suggestions for payment of bribes, possible removal 
of logs without payment of dues, felling of green 
trees, and dishonesty of some sort or other. Some 
passages were also obscure. His Lordship held that 
the accused should have been asked to explain them, for 
nonce of them directly proved the charges levied against 
them. His Lordship then continued as follows :] 
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I have referred I think now to most of the 


Mavxe Ba documents on which the prosecution principally rely 


CulT 
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Brown, J. 


as proving the conspiracy to commit theft. There is 
oral evidence as well and my attention has been 
specially drawn to some of it by the learned 
Government Advccate. Mr. Ricketts’ evidence shows 
that green Pyinkado was cut down on a large scale, 
but admittedly there were a large number of different 
traders working in the forests concerned and this by 
itself does not prove anything against Maung Naw or 
Ba Chit. As regards Ba Chit, Mr. Ricketts gives no 
definite evidence. In fact he says as far as the pay- 
ment of royalty demanded is concerned, there had 
been no default and Ba Chit has aclean sheet. Si 
Khaing says definitely that he was encouraged to cut 
green Pyinkado by Ba Chit. On his own showing, 
Si Khaing is an accomplice and he is an accomplice 
giving evidence without having been made an 
approver and therefore liable to prosecution at any 
time. His evidence has rightly been accepted with 
caution by the lower Courts and his statement that 
he was encouraged to cut green Pyinkado by Ba 
Chit is obviously by itself of little value. On this 
point he has no corroboration whatsover. Ba Chit’s 
son Tun Sein and his coolies Maung Pein and Po 
Chein say that Maung Naw pointed out what trees 
were to be felled. This evidence would be of value 
against Maung Naw if it could be believed, but in 
fact all these witnesses would seem to be more or 
less accomplices and the lower Courts have not 
relied on their evidence.. Sein Ban speaks of form- 
ing rafts in which out of 1,100 logs some 600 were 
green and says that Maung Naw was present. But 
under his Gaikthit and Legwinthit permits, Ba Chit 
was entitled to extract green timber. Pan U says 
that he felled green timber under Si Khaing’s orders, 
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but does not implicate Ba Chit or Maung Naw. The 
Sessions Judge has treated—and in my opinion 
rightly treated—the evidence of Si Khaing, Tun Sein, 
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oral evidence by itself obviously is of little value for 
the purpsse of establishing the guilt of the accused. 
That being so, it seems to me to be of the highest 
importance that before using the documents against 
the two petitioners in the way they have been used, 
some explanation should have been obtained from 
them as to their contents. On this point of the failure 
to examine the accused about the documents, the 
learned Sessions Judge has remarked: “It is contend- 
ed that there ought to have been a distinct and 
separate question in respect of each document, some- 
what in the following form.” You see the Ex. 10Z, 
According to this, Maung Nawsays that he sent you 
100 stolen logs. Is there anything that you wish to 
explain in connection wiih this? Ifit was only in 
connection with such documents that there had been 
failure to put questions there would be a great deal 
to be said for the view that the failure to put such 
questions was not of much importance. But none 
of the important documents in this case contained any 
definite statement that stolen logs had been sent. 
The allusions in the letters are nothing like so 
definite as this. They are most of them obscurely 
worded and can only be interpreted as referring to 
stolen timber if read with other cvidence in the case. 
I have specially indicated some of the documents in 
which I think questions ought to have been put. It 
is quite true that the numerous entries about pay- 
ments of illegal gratification do suggest that bribery 
has been going on on a very large scale and there 
are indications that as a result of this bribery Ba 
Chit has had considerable influence with. Forest 


Brown, J, 
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subordinates. There are however an enormous number 
of ways in which such ‘infinence could be used 
without any question of theft being involved. 
Admittedly it has not been proved that any particular 
timber has been teken by Ba Chit without payment 
of revenue and it is clear that the prosecution are 
not able to prove any specific instance of theft or of 
receipt of stolen property. Had they been able to 
do so, there would certainly have been a charge of 
that particular offence. The Courts have been asked 
as a result chiefly of a mass of documentary evidence to 
infer that there has been a conspiracy between Ba 
Chit and others to commit theft. The evidence is in 
fact largely circumstantial and depencs on the mean- 
ing of certain documents. The case seems to me to 
be one in which the remarks of Jenkins,..C.J., in the 
case of Barindra Kumar Ghose v. Emperor (1) are 
particularly apposite. At page 508 the learned Chief 
Justice remarks: “There is always the danger in a 
case like the present that conjecture or suspicion 
may take the place of legal proof, and therefore it 
is right to recill the warning addressed by Mr. Baron 
Alderson to the Jury in Reg v. Hodge (1838, 2 Lew. . 
2:7), where he said:— . 

“The mind was apt to take pleasure in adapting circum- 
stances to one another, and even in straining them a little, if 
need be to force them to form paris of one connected whole, and 
the more ingenious the mind of the individual, the more likely 
was it considering such matters, to over-reach and mislead itself, 
to supply some little link that is wanting, to take for granted 
some fact consistent with its previous theories and necessary 
to render them ccmplete.’’ 

I think it can be said that not one of the docu- 
ments relied on by the prosecution in itself clearly 
convicts either Maung Naw or Ba Chit of an 
intention of committing theft: The contention would 

ae (1) (1910) 37 Cal. 467. 
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be that the accumulated effect ef all.these documents 
- read together leads to a fair presumption that they had 
entered into a definite conspiracy for this purpose, 
Before reaching such a conclusion, it seems to me 
specially necessary to bear in mind Mr. Baron 
Alderson’s observations and ihat it would be an 
exceedingly dangerous thing to draw an inference 
as to any such conspiracy wi hout having asked 
either of the two petitioners to explain the contents 
of any single one of the documents=that-have been 
used. In an ordinary case dependent chiefly on oral 
evidence, an accused person would from the very 
nature of things have a very clear idea of what 
evidence was likely to be considered of importance 
against him by the Court. In such a case a failure 
to examine him properly might not be cf very great 
importance. Inacase such as the present, it seems 
to me impossible for the accused ts know by the 
light of nature exactly what particular passages from 
the mass of documents produced are considered by 
the prosecution or by the Court as requiring an 
explanation. It was therefore of far more importance 
that they should have been asked what-dheir explana- 
tion of the documents was than in any ordinary case 
where the evidence was mainly oral. Without their 
having been so questioned, I find it impossible to 
hold that they have hada really fair trial or that a 
finding can justly be come to that they were guilty 
of a conspiracy to commit theft or of habitually receiv- 
ing stolen property. Jt might be possible to send the 
case back to the trial Court for the two petitioners 
to be examined further now, but that course would 
obviously be unsatisfactory. An examination now 


would be a poor substitute for an examination which ~ 


should have. taken place nine or ten months ago and 


would involve in all probability the taking of a large 
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amount of fresh evidence. The procee lings are 
already sufficiently complicated and if made more so 
would become well nigh unintelligible. It is pos- 
sible also to order a new trial, but that to my mind 
is in the circumstances unjustified. I have indicated 
that I am not at present satisfied as to’ the exact 
meaning of the principal document relied on by the 
prosecution. The petitioners have already undergone 
a trial of enormous length and have served a term 
of over 24 months’»imprisonment. The case is by 
no means such a clear one that it can be said with 
any confidence that a conviction after a new trial 
on the charges framed would be likely. I am of 
opinion that the interests of justice would not be 
served bv the ordering of a new trial. 

I set aside the’onvictions of the two petitioners, 
and direct that they be acquitted and released so far 
as this case is concerned. 


APPELLATE CRIMINAL. 
Before Mr. Justice Mya Bu and Mr, Justice Brown, , 


THE GOVERNMENT ADVOCATE, BURMA 
v. 
SAYA SEIN.* 


Contcmpt of Court--Summary powers of the Hight Court, when fo be 
excrcised—luterfcrence with administration of justice essential for 
offenze—Comments made when revision proceedings in a Criminal Case 
pending in Hight Court--Criticism of a judgment—Attack on judge's. 
competency —Apology. 


It is contempt of Court to publish an article in a newspaper commenting 
on the proceedings in a pending Criminal prosecution or Civilaction, But 
the summary jarisdiction possessed by a High Court to punish for contemp, 
ought only to he exercised when it is probable that the publication will 


substantially intérfere with the due administration ‘of justice. 
Aaa RS SEE GG ER BI IR Te 


“* Criminal Miscellaneous Application No. 54 of 1929. 
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Comments were published in a newspaper during the pendency of Revision 
proceedings in the High Court against the conviction and sentence passed by 
a Sessions Judge, expressing sympathy with the accused and expressing the 
view that a certain act although it might be an offence under the Forest Act 
ought not to be punished under the Indian Penal Code. Held, that as such 
comments were not likely to have any effect on the revisional proceedings, and 
as there was no q.estion of any witnesses, jurors or assessors being influenced, 
the Court would not exercise its summary powers. 


Legal Remembrancer v. Matilal, 41 Cal. 173—rcferred to. 


A fair critivisin of the justice of a decision is not contempt of Court but if 
the conpetency of a jadge is atiacked it would am:unt to contempt of 
Court. 


The Queen v. Gray(1900) 2 QO.B.D. 36—vreferred to. 


In the matter of a Special Reference (1893) A.C. 138—distinguished, 
Ina proper case if there is no attack on the integrity or character of a 
judge, the Court would accept an apology. 


Gaunt (Offg, Government Advocate) for the Crown, 


Ba Han for the respondent. 


Mya Bu AND Brown, JJ.—On the motion of the 
Government Advocate the respondent, Saya Sein, has 
been called on to show cause why he should not be 
punished for contempt of Court. 

The respondent is the printer and publisher of a 
paper known as “ The Kesara”’ newspaper published 
at Moulmein. 

~ A case had been tried in the Court of the Special 


Power Magistrate, Moulmein, against one U Ba Chit. 


and a number of others. In the trial Court all the 
accused who had been charged were convicted. 
They all appealed to the Sessions Court, and that 
Court, whilst setting aside the convictions of the 
other appellants, confirmed the convictions of Ba Chit 
and Maung Naw. 

The. complaint is with reference to an article 
published in ‘“‘ The Kesara ” newspaper on the 6th of 


August, 1929, after the Sessions Judge had passed 


orders. 
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At the time of the writing of the article, an 
application in reviston had been filed in this Court, 
and the hearing of that application was then pending. 
It is claimed thai the respondent is guilty of contempt 
for two reasons: firstly, that in the article in question 
he had commented on a maiter which was sub- 
judice; and, Secondly, that the article in itself was 
one that was likely to bring the Judge and the Court 


into contempt. 
The article sets forth briefly the orders passed by 


the Sessions Judge and then goes on to say :— 

“In view of the fact that the said case implicated a tig 
timber merchant of the Non-Burmese Community it has not only 
exercised the public mind much and aroused special interest and 
discussion but the Court-room was also crowded by spectators 
who came to witch the proceedit.gs during the bearing of the case 
both before the Lower Court and-the.Sessicns Court. However 
an appeal having been preferred in the Sessions Court directly the 
Lower Court had passecl its judgment and sentence, we had 
thought that justice would prevailand have waited quietiy without 
writing anything regarding the Lower Court’s judgment Now 
upon a consideration of the Sessions Judge’s judgment as we do 
not feel that justice had been done, we shall, in duty bound, have 
to write and express our comment and criticism.”’ 

The article then proceeds to comment on the 
case. It suggests that if the “facts are proved the 
conviction should have been under the Forest Act 
and not under the Indian Penal Code. It then goes. 
on to say :— : 

 “ Here in U Ba Chit’s case he has been convicted not under 
the Forest Act which is applicable but under section 413 of the 
Indian Penal Code and awarded ‘a sentence of imprisonment for | 
the very first offence and therefore we are verysorry. Pondering 
over this state of affairs in the light of the saying of the ancient 
saaocigcgocydi sagodsEcyogSa0$: (it. Living not for life’s 


sake, but for honour} every thoughtful person will be able to 


‘gauge the extent of grief and shame to which U Ba Chit a” 


respectable resident who has won the trust and confidence ofthe.) 
people and who has acted as one of their Municipal Commissioners 
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Pagoda Trustees and Executive Members of the Jocal religious 
and social associations has been subjected. 

Mr. Wright, the Sessions Judge, who heard U Ba Chit's appeay 
is yet a youth of little experience, and it must be said that his 
decision is not different from that of the Lower Court in the same 
way as the water of a well, so to speak, is not different from that 
ofapond. Inconnection with youthful Sessiors Judge Mr. Justice 
Williams of the Calcutta High Court has recently made a definit€ 
statement in his judgment in a case heard by him, thus :— 
“Owing to the prastice pecularly in vogue throughout India of 
investing young Judges of little legal experience in the districts 
with full powers to pass sentence of death a “great responsibility 
has devolved upon the High Court.’ In accordance with the 
dictum thus expressed as on account of the decision ofa youthful 
Sessions Judge, U Ba Chit has been subjected to a great shame as 
much as to feel like almost dying of it, and as such he deserves 
a very great sympathy and so we have to write this by way of 
explanation.” 


The respondent does not Seas the publication of 
this article. He expresses his willingness to tender 
an apology if we should think that the article did 
amount to contempt. But it is contended that, in 
fact, there has been no contempt of Court which would 
justify this Court in taking action. 

In Halsbury’s Laws of England, Volume VII, 
paragraph 614, it is laid down that it is a contempt 
to publish an article ina newspaper commenting on 
the proceedings in a pending criminal prosecution or 
civil action. 

When the comments were published in the present 
case, there were proceedings pending in this Court. 
We understand the respondent to claim that he was 
unaware of that fact when he wrote the article. But 


he must have known that in such cases revision. 
proceeedings were bound to follow, and we do not’ 


consider that on this ground alone he can be held 
not to have been guilty of contempt. But it has"been 
constantly laid down that the summary jurisdiction 
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possessed by a High Court to punish for contempt 
on the ground that an article was published during 
the pendency of criminal. proceedings ought only to 
be exercised when it is probable that the publication 
will substantially interfere with the dueadministration 
of justice. 

In the case of the Legal Remembrancer v. Matilal 
Ghose amd others (1), the learned Chief alas Sir 
Lawrence Jenkins’ observes at page 221: 

“Tt is not enough that there should be a technical contempt 
of Court ; it must be’shown that it was probablethe priblication 
would substantially interfere with the due administration of 
justice. ° - a « 

_ Thus we find Lord Morris in delivering the judgment of the 
Privy Council in McLeod v. St. Aubyn ( [1899] A.C. 549), describ- 
ing committal for contempt of Court as a weapon to be used 
sparingly and always with reference to~ the -interests~of-the 
administration of justice. ‘Thisis an authority that must commend 
our respect Butit does not standalone. In PlatingCompany v. 
Farcuharson ({1881] 17 Ch. D. 49), Jessel, M.R., after saying 
that the practice of making the motions against innocent people 
ought to be discouraged as far as possible, added ‘they lead to 
great waste of time and to a considerable, amount of costs and 
unless the Court is satisfied that the pxblication is a contempt 
which interferes with the course of justice, of course, the Court 
ought not to interfere’; while James, L J., saidof the motion made’ 
against the proprietors of the newspaper who inserted an advertise- 
ment in the ordinary course of business, that it seemed to him to be 
idle and extravagant anda thing to be strongly discouraged. Ang 
later he says: ‘I think these motions are a contempt of Court in 
themselves, because they tend to waste the public time.’ ” 


We do not think it necessary io labour this point, 
as we do not understand the correctness of the principle 
to be contested. Can it then reasonably be said that 
the application of the present article was at all likely to 
interfere with the due administration of justice, because © 
it was published during the pendency of the Revision: 
(1) (4914) 41 Cal, 173, at pp. 221, 222, = 
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proceedings in this Court? We cannot see how it is 
possible. to hold that there was any such probability. 
We do not think it would be contended that this Court 
is likely to be influenced by a suggestion that, because 
a certain act may amount to an offence under the 
Forest Act, therefore, it should not also be punished 
under the Indian Penal Code. There is no question of 
any witnesses, jurors or assessors being influenced. 
Révisional matters ate dealt with by a Judge alone and 
for the most part are concerned with questions of law. 

The article does not in itself suggest that the writer 
had any thought of. proceedings that might follow in 
revision. He definitely states that he reserved his 
comment until the trial in the Sessions Court was over, 
and we see no reason to suppose that he published the 
article with any idea that anything he said would be 
likely to have an effect on the revisional proceedings. 
That, of course, would not save him if, in fact, the 
article was likely to have such an effect. But, in’ our 
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opinion, there is no probability whatsoever that the - 


publication would substantially interfere with the due 
consideration of the case in revision before this Court. 
We do not wish to be understood as approving’ of 
the making of comments on pending Judicial proceed- 
ings. Such comments are clearly always severely to 
be deprecated. But even ifthe comments in this case 
‘amount to a technical contempt ‘on the ground that 
they were made whilst the case was sub-judice, we 
think that the authoritiés are clear that the case is not 


‘one in which on this ground: the Court would - 


“justified in exercising its summary: powers. 
There remains, however, for consideration the other 
point which has been-raised. It is contended that the 
attack in the report made on the Judge itself amounts to 
contempt of Court. It has been laid down that any 


act done or writiiig published which is calculated to. 
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‘bring a Court or.a Judge into contempt, or to lower 
shis authority, or to interfere with the due course of 
justice or the lawful process of the Court, is a contempt 
of Court. This principle was definitely enunciated in 
the case of The Queen v. Gray,(1). At page 40 of the 
report, Lord Russell, Chief Justice, states ;— 


“ Any act done or writing published calculated to bring a Court 
or a Judge of the Court into contempt, or to lower his authority, 
ig a‘contempt of Court. * * * - ee That 
description of that class of contempt is to be taken subject to one 
and.an important qualification.. Judges and Courts are alike-open 
to criticism, and if reasonable argument or expostulation is offered 
against any judicial act as’ contrary to law or the public good, no 
Court could or would treat that as contempt of Court. “The law. 
‘ought not to be astute in such cases to- criticise adversely. what 
under such circumstances and with such an object is published ; 
but it is to be remembered that in this matter the liberty of the 
press is no greater and no less than “‘the liberty of every subject 
of the Queen.’’. : 


If the article complained of had confined itself to 
fair criticisrn of the justice of the decision of the 
Sessions Court, then, no question of contempt on this 


ground would arise. But the article goes farther than 


this. It does .not, confine itself to the justice of the 
‘decision, but definitely attacks also the competency of 
the Judge who tried the case. It suggests that the 
Judge, on account of his youth, was unlikely to differ 
from the decision of the lower Court, and, finally 
states « 
“On account of the decision of a youthful Sussfons Judge, U 
‘Ba Chit has been subjected to a great shame as much as to feel 
like almost dying of it, oe as such he deserves a very great 
ympathy * *. < 
_ There is, it is true, no suggestion whatsoever against 
the honesty or character of the Judge. Butitseems to 
us inevitable that the publication of such remarks in a 
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public newspaper must tend to bring the Courtand the 
Judge who heard the appeal into contempt. 
We have been referred on behalf of the respondent 
to the case of In the matter of a Special Reference from 
the Bahama Islands (1). In that case the Chief 
Justice of the Bahama Islands was attacked in a letter 
published ina newspaper. It was held that the letter 
in “quéstion, though it might have been” made the 
5 subject of proceédings for libel, was’ not in the circum- 
‘stances - calculated : to’ obstruct or interfere with the 
“course of justice or the: ‘due administration of the law, 
and, therefore, did not constitute a contempt of. Court, 
‘ft seems to us, however, that that case can be clearly 
“distinguished from the present case. There was in that 
case no criticism of the Judge’s action in the trial of any 
case. It was rather a personal attack on the Chief 
-Justice than a direct attack ‘on’ his administration of 
justice. In the present case there is quite: clearly an 
rattack: onthe: Judge not im -his personal and private 
jcdpacity but in’! his capacity as a Judgein the conduct 
ofa particular case. The ‘comments are to the effect 
that there ‘has: been a-failuré of justice owing to the 
incompetence of the Court, and we cannot but look 
zupon such comments as being likely to bring the Court 
-into contempt, and, if: unchecked; ultimately to inter- 
fere with the course: oe caine or due’ oe 
cot the law.: on 
‘We. are; sftenstore; afi Spinto 1 that thie publication 
ot the article in question did amount: to a contempt of 
Court, and we'are bound to ae Subandistate Sotr's 
‘from such attacks. te at 
The respondent did not:at-once, Slee celal upon 
to show cause, tender an unconditional apology; but 
in the complaint as filed before us, what was chiefly 
_ insisted on was that the publication of the article 
(1) (1893) A.C. 138, 
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amounted to a contempt, because it took place during 


the pendency of the Revision proceedings in this Court. 
On this ground we have held that no case has been 
made out for us to take action, and we must, therefore, 


- hold that on the main ground taken ‘in the application 


the respondent was justified in raising the sibel 
he did. 

We understand that he is ready now to tender an 
apology to the Court. ‘Bearing in mind the fact that 
there is no suggestion made against the integrity or 
personal character of the Judge ‘in’the article com- 


plained of, and that cases of this kind are fortunately 
-rare in this province, we ailow the respondent an 
‘opportunity of teneering an apology before passing 
Seay e upon him. 


* * * 

On the judgment having been read over, the res- 
pondent states that he regrets that the remarks appear- 
ing in the article complained of were derogatory andin 
contempt of the Court of Session and the Judge of that 
Court, and he tenders an unqualified apology. And he 
undertakes to be careful not to offend in a similar 


_ manner again. 


In all the circumstances ‘of the*case;weconsider 


- that the apology may properly be accepted. We accept 
the apology and discharge the respondent. 


Considering that the main ground on. which the 


petition was made has failed, we make no order for 


costs of this application. 
- Dr. Ba Han for the respondent undertakes that the 
fact of an unqualified apology having been made. will 


he published in the respondent’s newspaper. 
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Act V oF 1920 : See*PRovintraL INSOLVENCY Act. 
Act XI oF 1922 : See INCOME-TAX ACT. 2. fi cn! 
Act VIII oF 1923 : See WoRKMEN’s COMPENSATION ACT, 


ACT XXXIX oF 1925 : See SUCCESSION AcT. 


Ac? oF INSOLVENCY—A (Lach ment of property. for morethan twent y=. 


one days—Attachment neither a continuing act nora repeated act 
of insoluency—Creditor’s petition must be within three months 
from completion of first twenty-one days—Presidency-Towns 
Insolvency Act (I1I of 1909), Ss. 9 {e) and 12(1) (cl. Where a 
debtor’s property has been attached in execution of a money 
decree for a period of twenty-one days, an act. of insolvency is 
committed by the dettor. But merely’ ‘because the attachment 
continucs, it is not a continuous act: of insolvency,:nor:is it 2 
repeated act of insolvecy 6n the happening of each fresh period 
’ of twenty-one days. Consequently a creditor*who wishes to. 


adjudicate the debtor for sach an act, must do so within three. 


months from the completion of the first twenty-one days of 


attachment. In re Beeston (1899) 1 Q.B. 626; In re. Hyderbhat ~ 


Hussen bhai, 52 Bom. 126—referred to. 


Wor Lz Lone & Co. v. V.E.R.M.V. Fim aia seal uh 
ACTIONABLE CLAIM, HOW TO BE ASSIGNED one eee EMy, gt oe eh, 
ADJOURNMENT TO SEARCH FOR MORE PROSECUTION EVIDENCE WHEN, 

NOT TOBEGRANTED ~—- oes dae a ae 
ADMINISTRATION SUIT, JURISDICTION OF Court, HOW DETERMINED 
ADMINISTRATION SUIT, VALUATION OF des eee aes 
ADMINISTRATION SUIT, WHETHER lis pendens ARISES'IN .* ee 


ADMISSION OF MORTGAGE BY ONE PARTY, HOW FAR BINDING ON OTHERS 
ADULTERY BY HUSBAND, EFFECT OF, ON BUDDHIST MARRIAGE AND ON 


SUIT FOR RESTITUTION oo eae eee eee 
ADULTERY BY WIFE, EFFECT OF, AT BuDDHisT LAW ie Sear 
ADVOCATE, EXEMPTION OF, ew LIABILITY TO ARREST eee 
AGENT RECEIVING MONEY ‘ON’ "BEHALF OF PRINCIPAL AS RESULT OF 

WAGER LIABLE TO ACCOUNT eee vee eee 


AGENT’s DUTY TOWARDS PRINCIPAL—Mort gags es' position as agent — 
Mort gagee when may purchase mort gagor's topert y—Mort cagee, 
when onan equal footing- with a: strang:r—Unfair and special 


use of kuowledge acquired as mortgagee, vitiates purchase— | 


Avent’s purchase outside the: business: of: asency——Mortegagor’s * 
claim for benefit obtained by mortgagee—Contract Act (1X of 
1872) ss. 215,-16. An agent will not be allowed to flice himself 
"in a situation which, under ordinary.‘circumstancées, would tempt - 
aman todo that which is notthe best for his principal. Barkerv, 
Harrison, 63 Eng. Rep. 854; Bentley v: Craven; 52°'Eng. Rep. 29 ; 


Dally v. Wonham, 55 Eng. Rep 326,; -Hessev. Briant, 43 Eng.: 


Rep. 1375 ; Mollett v. Robinson, L.R. 5 C.P. Cases 646— referred 
to. This principle has been -applied: in ‘ cases: of -mortgageé’s ° 
dealings with the mortgaged propeity. -- Hobday v. Peters, 4 Eng. - 
Rep. 400 ; Rajah Kishendatt v. Rajah Mumtaz, 6 LA. 145 


_ White v. City of Loudon Brewery Company, 39: “Ch: Div. 559 


referted.to, But where a mortgagee does not derive from his. 
mortgagor any peculiar means or facilities for making a ptrchase 
which would not be avilable toa stranger, he may be held-entitled; : 
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equally with.a stranger, to make it for his own-benefit; <So where, 
the respondents who were. mortgagees: in. possession. ‘purchased - 
the property:which was brought to sale under a mortgage which 
was subsequent to theirs and with which they, had\no connection 
whatsoever they,werein fact purchasing the equity, of- redemption. 
of their own mortgage at a fair price.: ; In. doing-so, they were 
not making any unfair and special use ‘of any knowledge which 
was acquired by them as mortgagees in. possession and which; was, 
not open to any stranger, who had made‘a proper search, The . 
respondents were not only mortgagees in possession but ‘held a 
power .of attorney from the mortgagor to. manage and. to sell the 
property.: But in: purchasing the. property they were ‘neither 
using nor acting. under. their. power as agents, and were not. 
dealing in the business ofthe agency at all, and the mortgagor | 
could not therefore invoke the provisions of: s8./215 and 216 of 
the Contract Act i claim from a the ga als of the 
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AGREEMENT RESULTING’ IN’ ‘WITHDRAWAL ' ‘OR. PROSECUTION ‘NOT’ 
NECESSARILY VOID °°": yon ‘oon: vee. “ae oo 
; Maca 42 
AGREFMENT TO CCNVEY PROPERIY 10 BE REGISTERED “To ‘GREATE,, 
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AGREEMENT TO LEASE, WHAT. AMOUNTS To. AN. ey rr CO 


AGRICUL EURIEN’ 8 HOUSE—Exemption from sire tesanbe Buca? 

2thouse immaterial, so long..as occupied by agriculturist aiid’: 

belonging to him in Ciotl Procedure Code (Act V of 1908),.s. 60. (¢), ae se 

A house belonging to. an agr’s itv rist.and occupied by, him,” is .. “ ; 
exempt from attachment and ae under the provisions of s. 60 (c). . 

of the Civil Procedure Code. The fact that such a houscis situate ; ) fr 

in a village and not in the field makes 110 difference, Jivan * Le 

Bhaga v. Hira Baifi, 12-Bom. esa. seam e ee 4 ° 


MAE SE v. Ma: Box Son, ww ere sa 


ALTERNATIVE CHARGES; HOW FRAw—S: 236 of Crivitnal Procedure. ° @ 
Code (Act V of 1898) does not apply to distinct offences—S. 236 
applicable when only law is doubtful—Alernative conviction on. 
doubtful facts not permissible, Alternative charges under two, 
sections of the Penal Code cannot be combined together in one, ' 

head of charge. If itis desirable to charge an accused'persoi in 

‘the alternative, there must be framed’ two separate alternative 
charges. S. 236 of the Criminal Proceduré Code applies an. A 
where there is a doubt as to the law applicable toa certain set of. : 
facts which have been proved, In such a. case.the acersed may . 
be convicted in the alternative, provided the Magistrate has come. , 
to admit finding of facts. Ig the facts are in, doubt, alternativ: L 
charges may be framed, but at the conclusion ‘of. the .case,. the., 
Magistrate cannot comprcmise his ‘doub!s as to, he ‘true facts by: ey 
convicting in the alternative. Sh ae ew 
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AMENDMENTS OF PLEADINGS—Court’s discret ion—New issuz of fact 

and of law—Civil Procedure Code {act V ©f 1908', O. 6,7. 17— 
Stifling a criminal prosecution, what is—Agreement resulting in 
withdrawal of a criminal pro:ecution, not necessarily void— 
Agreement to pay debt due without knowledge of pending criminal 
prosecution—Confract Act (IX of 1872) s, 23. Under the 
provisions cf Order 6, r. 17 of the Civil Procedure Code, leave to 
amend pleadings is a matterin the discretion of the Court. It 
would ordinarily refuse to allow a party to raise new issues of fact 
long alter the otier party has called all his evidence ancl has 
closed his case. But if on the evidence a new. issue of law 
arises, that can be raised. Where acriminal prosecction for a 
non-compoundable offence has been withdrawn as a result of an 
agreement it does not necessarily follow that the agreement itself 
is vid under s. 23 of the Contract Act. Where a person 
guaranteed the payment of a debt that was due without any 
knowledge that a criminal prosecutiomwas pending in respect cf 
it between the creditor and the debtor and which was thereafter 
withdtawn, the guarantor was ‘round by his contract. Dwijen- 
drav, Gopirum, = Cal. 51; Harjasv. Tek Chand, A.1.R. 1927 
Lah. 465 ; Nagappa Chetty v. Ma U,3 L.B.R. 42 ; Shanti v. Lal 
Chand, A.I.R. 1927, Lab, 530— referrédt to. 


att SULAIMAN v. TAN HwI Ya Son Peas es 
APPEAL, RESTORATION OF eae ade es “=e ae 
APOLOGY,"WHEN MAY-BE ACCEPTED FOR CONTEMPT OF CouRT de 
APPEALS FROM ORDERS GRANTING REVIEW IS ON LIMITED GROUNDS 

ONLY eee eae oo eee see 


APPEALS FROM ORDERS—No second appeal from orders on appeal— 
Civil Proceiure Code (Act V of 1908), s. 140 (2); 0.43, r. 1 (J). 
No second appeal from order on apfeal reversing an order of 
the first Court—Burma Courts Act (Burma Act X1 of 1922), s. 11. 
An appeal from an order under O, 21, r. 92 of the Civil Procedure 
Codeliesunder O 43, r. 1(j), but under s. 104 (2) no further aj-peal 
lies from an order passed i insuch appeal. The provisiens of s. 11 
of the Burma Courts Act do not affect those of s. 104 of the Code, 
so that where a Distri. t Court reverses on appeal the orcer of a 
Township Court setting aside a sale under O. se Cs Sak no second 
appeal lies to the High Court. 


MAUNG PE SEIN AND OTHERS v. Ma THIN Mya see 
APPELLATE COURT’Ss POWER OF ENHANCING SENTENCE, RESTRICTION 


ON vee oe ase tee soe soe 


APPELLATE COURT WHEN ENTITLED TO INTERFERE WITH DISCRETION 


oF LOWER COURT pee wasn 


ARBITRATION—A pflic: tion to aw an award and suit by eles an 
award, distinct cn between—S. cond appeal to High Court—-Signa- 
ture by party to an award, when estots him from disputing the 
award—Suit not based on acceptance of award. There is a dis- 
tinction between an application to file an award and a suit to 
enforce an award. In the latter case, but notin the former, a 
second appeal lies to the High Court. Nga Hla Gyaw v. Mi Ya 
Po, (1914-16) U.B.R. Vol. 2, 26—referredto. The mere signature 
by a party to an award does not necessarily in all cases estop him 
from afterwards disputing the correctness of the award and this 
is especially so when the plaintiff’s case is not based on any 
acceptance of the awird by the def-ndant in virtue of his signa- 
ture. U Guntwa v.U Pyinny tdipa, 1 Ran. 15— distinguished. 
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ARBITRATION—Award made by three“oul’of four arbitrators without 
consultation.and agreement of the Jourth arbitrator—Agreement 
to abide by decision of majorit y—Such award not by majority and 
not binding on parties—Misconduct of arbitrators to ignore the 
fourth artitrator. An award mace by three out of the four 
arbitrators appointed without discussion with the fourth arbitrator 
and in his absence and to which he does not agree is not a valid 
award, It cann t be called an award by a majority of four 
arbitrato:s whic h would be binding on the parties who had agreed 
to abide by the decision of the majoity of arbitrators in case of 
difference. It amo: nts to n.isconduct on the part of the three 
arbitrato’sto draw up such an: ward without consulting the fourth 
arbitrator. Nand Ram v. Fakir Chand,7 All, 523; Thammiiraju 
v. Babiraju, 12 Mad. 113—referred to. 


Ma S1n v. MA Pu aa “Ayeeeh aes eee “gs 
ARBITRATION, ACT, SECTION 19, REFUSAL TO STAY PROCEEDINGS UNDER 
IS NOT A JUDGMENT ee ase és we 
ARBITRATORS WHEN ENTITLED TO CALL IN OUTSIDE ASSISTANCE re 


ARREST, WHAT IS AY, UNDER CIVIL PROCESS—d dvocate’s exem ption from 
arrest whilst attenuitg Court—Civil Procedure Code (Act V of 
1608), s. 135—Damages for arrest in Courté—Malice and absence of 
reasouable and proialle cause essentiil for damages. ‘A person 
can b2 said to be arrested when he is act :a'ly to:ched or confined 
bv a police c fficcer or othe~ person, unless thereis a submission to 
thecustody by word ora tion Where » proc-ss-:e-.er shows to 
the judgment-debior the warrant: farrest and the j idginent-debtor 
thereupon pays up, he cannot be said to be arrested. An advcczte 
can claim exemption from arrest and get himself released if at the 
time of arrest he is attending a Court in connection witha ma:ter 
pending befo:e it But hecannotcltin damages for such arrest 
unlesethe arrestwas procured malicious'y and without reasonakle 
and probalecause, Raj Chunder v. Sharma Sundari, 4 Cal. 583; 
Williams v. Taylor, 6Bing. 186—referred to, 


U THwe v. A Kim FEE ... eas Sits sas 


ASSESSEE (IN COME-TAX), WHEN ENTITLED TO PARTICULAKS OF OBJFC- 
TION ‘10 HIS ACCOUNTS ie ach ee 


ASSESSMENT UNDER SECTION 23 (4) OF THE INCOME-TAX ACT TO LE 


BASED ON MATERIALS AVAILABLE coe oe 
ASSIGNMENT OF DEBT, AUTHORTY TO COLLECT LOES NOT CREATE... 
Atet CHILDREN, SHARE 07, IN PROPERTY SUBSEQUENTLY ACQUIRED ... 


ATTACHING CREDITOR'S RIGHT 10 EXECUTE DECREE OR THAT IT IS TIME- 
BARRED CAN BE QUESTIONED ONLY BY PARiIES TO THE DECREE ... 


ATTACHMENT NEITHER A CONTINUING NOR A REPEATED ACT OF 
INSOLVENCY aes oon aes oes one 


ATTACK ON JUDGE'S COMPETECNY, WHETHER A CONTEMPT ase 
AUCTION OF PAWNsSHOP LICENS®, NO GUARANTEE AS TO ITS VALIDITY... 
AUCTION PURCHASER AT A CouRT SALE, WHETHER AFFECTED BY 


lis pendens ose y : wes Re 
AWARD, WHETHER VALID, IF PARTICIPATFD IN BY OTHER THAN 
ARBITRATORS des : ay es “ah ere: 


AWARD MADE BY A MAJORITY OF ARBITRATORS WITHOUT CONSULTING 
THE OTHERS IS AN INVALID AWARD * a. ees te 
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BAILMENT—Contract Act (LX_of 1872), ss..151, 152—Bailee’s power to | . 
limit or increaséliabilit 9 by special cont ract—Revisional powe:s of ~ 


Fut;CGHONS v. MAUNG Po CHo ays ae aes 
Benami TRANSACTIONS, PROOF OF, AMONGST BURMANS... eet 


High Court—Court’s erronedus decision, and Court's failure to. 
consider law or imfortant fact, distinction between. Abaileecan — 
by the law of India contract himself out of liability for negligence. | 
S. 151 of the Indian Contract Act lays down the ordinary duty of . 
a bailee to use the requisite care in allcases of bailmentand s.152 
enacts that.that degree of care is to be exacted from him in the . 
absence of a special contract. By such special contracta baileé *. 
can increase as well as decrease the amount of his liability. A 


pawnee who his to’alJv exempted himself from liability in terms 
of the pawn ticket in case of theft or rebbery of the jewellery 
deposited with him, can therefore avail himself of the protection 
provided f rin his contract in case of such loss. B I.S.N. Cc., Ltd. 
v. Ali Bhai, 10 L.B.R. 292—referrrd to. Ifa lower Court has 
»- failed to tak: into account some proposition of law or some 
material fact in evidencey it h:s acted il!egally and its decision 
_.™ay be revised‘ by the High Court ; but where the lower Court 


‘h: s applied its mind to the cace and duly considered the facts and’ 


-i the law applicable :then, although its decision may be erroneous, 
the error. cannot be corrected on revision. C. Kaliyaparama v, 


C.VALR Chetty\,9 L.B.R. 71 3 Vénkubai v Lakshman, 12 ‘Born, 5 


617 3s Zeya v. Ma On, Kra Zan, 2 L. BR. 333—referred to. 


BENAMIDAR~—Right of , to sue for possession—Real owner's unwilling- 


ness tosue.a bar tosuch claim. Held,thatwhilst a benamidar — 
may, as against astra ger, maintain Suitsin respect of immoveable 
property. he may not do so when the real owner is not willing to 


maintain the suit to enforce the claim. 


MaunG SAN Da v. MAUNG CHAN THA Ps Te, eee 
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Buppuist Law—Adultery by wife, effect of on marridge~— Divorce fort 


B 


WITHOUT OBTAINING LETTERS OF ADMINISTRATION: .s. 


adultery, whocan grant—Partiti. non divorce, if effecied by mutual 
consent, whether misconduct of one party relevant. Held, that 
there is no authority for the view that adultery on the partof the 
wife ipso facto puts an end to the marriage. -Except wlien put to 
an end by mutual consent or as a result of desertion for a certain 


period, marriage subsists untilit is dissolved by the Court; and © 


village elders are, il seems, not comreteut ty effect divo:ce against 
the will of one of the parties, on proof of such misconduct as may 

’ be sufficient to satisfythem. Ifa divorce by mutual consent is 
proved, partition of property must be on that basis, even if one 
of the parties had been guilly cf misconduct 


Ma’ ME Ha v. MaunG Po THON «. . ees ee? 


uppHist Law—Divorce on the ground of Cruelty—Cruelty, what 2t 


“consists of —Single assault or act of violence not necessarily an Get 
of cruelty. Held,thata single assault by a husband, which was 


provoked by the wife, is not a sufficient ground for the granting of | 


.a divorce to a wife on any terms, when the character and habits 


‘af thehusband are not of a nature to suggest any likelibood ofa: 
repetition of the offence. Cruelty consists in difference.te, Or . 


“delight ing another’s pain Hencea Single act of. violence is mot 
necessarily an act of. cruelty in every case, justifying a. divorce. 


- Ma Ein v. Te Naung, 5 L.B.R.87; Ma. Gyan v. Maung Su Wa, 





2 U.B.R. (1897-01).28: ; Ma Hla Mev. Maung Po Gyi,C. 11. A. 110 
of 1928 ; Ma Sat.\vi Mung Nyi Bu, 4 U.B.R. 68; Maung Hine v. 
Ma Sein, 9b. B.R.191 ; fo Han v. Ma Talok,?7 L. B. R. 20—referred 
to. 


Maune KYWEv. MA THEIN YIN see eee ase 790 


BUDDHIST ‘LAW—sDivorce - Husband’s adultcr y-—Wife cannot obtain 
divorce solely on ground of adulter)— Suit for restitution of con- 
jugal rights—Miscc nduct of the party:uing. ‘Mere aduliery on 
the part of the husband does not byiiself entitle a wife to a divorce 
according to Burmese Buddhist law. -A suit for restitution of 
conjugal rights lies under Burmese Buddhist law. Buta husband 

_, will not oblain such restitution 01 account of his_ misconduct. 

© Ma Einv.TeNaung, 5L-B.R.87 ; MaungSeinv. Kin Thet Gyi 
(1904-06 , U.B.R. Vol. 2(Mar iage) 5: Nga Chit Dat v.MiKin Pu 
(1907 09) UB. R. Vol. -2 (Buddhist Law, Marriage) a aries to. 


MA THEIN NWE v. MauNG KHA as as aie VASE 


BuDDHIST Law—Gift of joint property by liusband alone - Effect 
of such gift if made without the consent of the wi’e. Held, thata 
deed of. gilt executed by a Burmese Buddhist. husband without 
his wife’s consent of part of the joint pruperty of the marriage is 
wholly voidand conveys no title to the donee in resptct of the 
Property whichit purports to convey. Ma Paine v. Maung Shwe 
Hpaw, 5 Ran. 296, 478—followed. Ma Shwe U-v. Ma Kyu, 3 
L. B.R. 66—dissented from. Manukye, VIM axtreferved to. 


U Po U ». Ma Tox Gyr... de in ese, * 374 


Buppuist Law—Isheritance—Nephi ws—Childrenof elder brother not 
excluded by children of sounger brother. Held, that -whilst-a 
younger, brother of the deceased Buddhist would exclude an elder 
brother, if they survive him, a nephew by the elder brother would . 
not be excluded by a nephew by the younger brother, where no. .. 
brother or sister ot the deceased survives him. Ma Kyaw v. Ma. 
Pu, 2 U.B.R. (1892-96), 189; Maung Ba Gon v. Ma PwaThit,5 
Ran. 747 ; Maung Fo Thu Daw v. Maung Po Than, Ran. 316— 
referred to 


Ma KIN v. MaunG Po MYINT By wes ee Gy SEE 


Buppuist LAaw—Inkeritance—Parent and a sisier of the deceased, 
contest between—The deceased (a minor) nel separated from parent, 
Held, that where a Burmese I uddhist died whi a minor and 
while living with his mothér and sister, the parcntis not debarrcd 
from inhe tting his prorerty by the fact that his sister is alive. 
The rights o' his mother in rcspect.of any proye.ty belonging to 
him may well be said to stand on a different footiny.from any such 
right had he attained his majority and separated himsel! from the 
parental roof. Ma Hnin Bwin v. U ShweGon.8 L.B.R 1(? C.) 
—distinguished. Ma Po Himon v. Mating Kan (1897-01) 2 U-B R. 
157 ; Maung Chit Kywe v. Maung Pyo (1892 96) 2 U.B.R. 184 ; 
Maung Shwe Bov. Maung Fya,P.J. aaa ralerree | £0, Hes te 


Ma On Myaine v. Ma Mr SAN. wee 


BupDDHIST Law~Inheritance—Right of. children who have part itioned: ; 
onthe death of one parent—Property inherited by surviving parent 
between two covertures—Necessary parties to. an appeal—Party 
against whom no relief is claimed and against whem no relief 
need be claimed—Joinder of parties by appellate Court. Held, 
that where.the children have taken their share of inheritance 
in the joint Property of their parents after the death cf one 
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parent and before’ the-rémarriage of the surviving parent, they : 
are not entitled t. further intcrest in any property inherited. 
by that parent after the partition and before the second'‘mariiage. 
Held, further, that where on zppeal norelief is claimed against one 
of the ; parties to the decree appe: led from and the respondent in 
the appeal does not derive his interest through the party who is 
not so joined, the appeal is not bac for non-joinder cf parties. 
Ma Thaung v. Ma Than, 5 Ran.175 P.C.)—followed. Jawahar 
Bano v Shuiaat Husain Beg, 43 All. 83 ; Maung Po Sanv. Mauiig 
Po Tiet, 3 Ran. 438 ; Shwe Ywet v. Tun "Shei: 7, 11 LD B.R. 199— 
referredto. V.P.R. v. Ckokalingam Chetty v 2Seethai Acha, 2 Ran. 
54, 6 Ran. 29—distinguished. 


MA ON THIN v. MA Newer YIN ace 2 . tee 398 


Buvouist Law— Inleritance—Pa in—Fropeity inheriled-Letween two 
marriages whether payiti‘te the second marriage—Share of the 
cc> atet children in such property. Held, that at Barmese Buddhist 
law payin to the secoid marriage includes property acquired 
during the former marriage as also th ie prope: ty acqvired,after the 
termination of the first marri. ge and before the marriage with 
the second husband or wife | Held, accordingly that where : i fter 
the death of the first wife and before marriage with second wife 
the husband inherited preperly from his parents, the ch'ld-en by 
the first marriage are éntitled to three-fourths in s: ch property as 
against their ster-mothér on the fathei's death. Ma Hnin Bwin 
v. U Shawe Gon, 8 L,B.R. 1 (P.C.)—referred to; Ma Leik v. 
- Ma Nwa,4 L.B.R,110—dissented from, 


Ma Nwe v. Ma Sat Da waa ‘es es 578 


Buopuist Law—Inheritance . Polygamotus husband - More wivesthan 
one at the samc time—Inherited pro pert y of one wife de.cends to 
her own ch ldren only—Marriages in successton—Rulz. of. 
fartition—Partition amongst children of differert mar: iages in 
_ Succession. Wherea B rman Buddhist hisband has had more 
wives than one, all at the same time, property inherited by one of 
the wives during marriage if s‘ill in existence af the death of the . 
husband and wife, descends tothe chi dren by that wife, and the 
children by other wives can lay no claim to succeed to it. Ma 
Kin v. Kin Kin,4U.B.R W—referred to. But this ru’e will rot 
apply if the husband has marricd his wives in succession on the 
death or divorce of a firmer wife or wives. So where a person 
dies leaving children by his first and third wives whom he had 
marriedin siccession, taking a second wifs on the death of the 
first, and taking the third wife after divorciug the second 
childless wife (and whom he had also divorced snts ‘quentl.), ihe 
ordinary ru'e of parti ion between children of diffe: ent marriages 
applies, and the chi'd-en of the first (deceased) wife will have. a 

- three-quarters share in the inherited property of their mother 
and the ch liren of the third (divorced) wife will have a quarter 
share therein. — : 


' Ma HPAN v. MA NGWE Sa oad se, soy 526 


" BUDDHIST Law — Inheritance—Shep-children, rightscf,in ite parent's 
estate—Partition ou parent's death, whether a tar—Difference 
between partition on death of parents and remarriige of siep- 
parents. Held,thatstep children or step grandchildren who have 
madea partifion with the step-pa: ent or grand-par¢ nt on the death — 
of their parent or grand-parent are not by such partition debarred 
_ from being heirs of the s‘ep parentor the step grand-parent. Held 
further, that whilst the partition on remarriage of the parent. may 
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bar the vhild-from subsequent claim against the step-parent to a 
share of inheritance in the deceased parent’s estate, it. does not . 
necessarily operate as a bar toa claim as-heir of the step-parent 
on the step pavent’s subsequentdeath. MaGun Bon.v. Maung Po. 
Ky'we (1897-1900), U.B.R. Vol. 266 ; Maung Dwe v. Khoo FHaung 
Shein, 8 Ran 29 (P.C.)—referred to. Po Saw v. Ma Gyi, C. Ist 
A. 106 of 1925, H.C. Ran.—followed. Ma Thaungv. Ma Than, 
5 Ran. 175 (P.C.)—distingu shed. 


Mavnc MYa Tin 2, MAUNG Paik San . a9 wise 459 


Buppuist Law—Orasa.who has taken his quarter share on death of 
one pareut—No subscquen: right as against kanitha children on 
the death cf the surviving parent. Held,’that the orasa who ° 
has taken the quirtershare on the death of one parent is not 
entitled as against the kanifha chil.uen to ysarticipate in the 
division of the estate on the surviving:pavent’s death. Ba Hnin 
Bwin v. U Shwe Gon, 8L B.R.1;. Ma Sein Ton v. Ma Son, 8 . 
L.B.R. 501; Ma ‘lok. v.Mal Le,\ Ran. 436; Maung Po San ~ 
v. Maung "Po Thet, 3 Ran. 438— —referred to. "Maung Hmu v. 
Maung Po Tuin, 1 L.B.R. —followed. 


MAUNG Po MYA v. Ma HLA “ee vp ia 40> 


BupDDHIST Law-Orasa—E Idést child dj ying in inf ancy—Second child 
whether entitled to the status—Joint living and active assistance 
in parent’s business not essential. Held, that if the first born 
child dies before attaining the age of maj rity, the eldest child 
who attains the age at which he or she would be able to take the 
place of the father or the mother in case of their death is the 
orasa. Held also,that for an orasa to qualify for his special 
rights, joint living with the surviving parentand active assistance 
in his or her duties is not.necessary- .Kirkwood.v. Maung Sin, 2 
Ran. 693 (P.C.); Ma Hla Uv. Maung Shwe Yin, 1 Ran. 370; 
Tun Myatig v. Ba Tun, 2 L.B. R. 202—referred to, : 


Ma AYE YIN v. Ma Mr M1 eee ous 569 


BuDDHIST Law—Remarridge of surviving darent—Righis of children 
other than orasa to partition—Kittima children whether entitled 
to claim partit on on remarriage of farent. Held, that on the 
remarriage of one parent after the death of the other, the kanitha 
children can sue for partition. ofthe estate. Held, further, thata 
kittima child can exercise the rights of a natural born child on 
such remarriage and claim partition. Ma Hnin Bwin v. U Shwe ~ 
Gon, 9 L:B.R.1; MaThin v. MaWa Yon, 2'L.B.R. 255 ; Maung 
Po Anv. Ma Dwe, 4 Ran. 184 ; Maung Shwe Ywet v. Maung Tin 
Shein,9 L.B.R. 199; Mi-The Ov. Mi Mi Shwe, 2 U.B.R.46—referred 
to.. Maung Po Kinv. Maung Tun Yin, 4 Ran. 207—followed. 


“Ma ‘TuHEIN v. MA MYA AND ONE” o- eee, ‘na. 193 


BuppuIst Law—Partition on: ‘Year riageo f surviving parent —Estate 
subject to such partition the estate at remarriage. Held, that at 
Burmese Buddhist Law, when after the death of one parent, the 
surViving parent rémarries, the. children of the first marriage 
are’ entitled to claim’ partition[ unless there has beén a previous. 
partition between them and the surviving parent. This right is 
a vested right. Held, that the estate subject to such partition . 
is the estate held by the surviving parent at the time of the 
remarriage. Quaere : Whether tke eldest child, even though a 
minor ‘and incapable of ‘being an crasa son, is entitled’ on 
remarriage cf his surviving parent to one-fourth of the ‘estate. 
Ma Sein Ton v. Ma Son, 8 L.B.R..501; Ma Thaung. v. Ma 
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Than, 5’ Ran.- 175 (P. ©.) ; Maung Po Kin v. Maung Tun Yin, ge 
Ran. 207 ; Mating Po San v. Maung Po Thet,‘3 Kan. 438; Tu 
Tha v. Ma Thit; 3 LB.R.'56 (P.C )—followed;’ aoane Rye 
Zav.U-De Bi, 5 "Ran. 125-—referred to. 


“Ma SHWE Yu anv. OTHERS v. Ma Kin Nyon AND orneits. 







BUDDHIST ‘teteaaanaear Law—Pongyi: in occu ‘pation ofa Genie gyi é 
rights of—Donor whet her entitled to evict the pongyi—Evicdence 
Act (I of 1892),s. 116—~Licénusée‘how far estopped. The plaintiffs 
who represent the original founder and builder of.a hyaung sued 
for eviction. ‘of the defendant pongyiy. who they claimed had been, 
placed i in Possession of the kyaung by them as a mere licenseé.. 
Held that a kyaung once offered to a tongyi becomes extra com-. 
mercium.and cannot be regarded like an ordinary. piece of immoe:- . 
able, prog erty which can be occupied by a layman, -bought, sold, 
or other wisé treated like an ordinary commercial property? Held, 
further, that whilst s,.116 of the Evidence Act. operates to 
estop’ a. licensee from denying hi licensor’s. ditle, it does not make 
the.‘ licéhse ‘révokabl2 under “all. circumstances, and-that .the 
fo:nder of a kyaung who put a pongyi in possession thereof 
musf, prove his right to. evict the spongyi, proof of licénse not 
being in itself sufficient for such purpose, Held, farther, that. 
layman casinot €vict a presiding pong yi in an “ordinary, state of 
affaits ; and ‘that? a presumpticn.of proper installation. arises’ 
froma fongyt being placed’ by the ‘founder of a. Dawe in 
possession, fhereot. E as : : 
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BUDDHIST MONKS, LAWS APBLIGABLE F6—Witiayai r ules of. the wiht her: ss 
enforceable by civil courts—* Laws" meaning of —Sale ofimmope- 
alle propertyto Budditist monk, whether: valid—Competency “of 
Buddhist ‘monk to,contract =Burnna Laws. Act, (XLL of.1898) 7s. 
13-5" Buddhist. Law? enforceable. by. the-State—Contract law of 
Buddhists abrogated—Contract. Act (IX. of 1872),. ss, 11, -23-— 
Transactions forbidden or held immoral. underrules.of. ancligéous., 
order. not necessarily void under. Contract Act, Held(RUTLEDGE, . 
C.J. and Maune :Ba, J., dissenting) that.a sale of. immoveable :: 
property:to a Burmese Buddhist. amonk.is not void on the ground. 
that a monk is prohibited by the rules of the Vinaya from entering. . 
into. such pecuniary transactions:,\: aaws". are rules..of. civil , 
conduct enforced by the:Statez : Th rules.of conduct prescribed: ° 
in the Vinaya ‘are not enforced. by, the State: The only rules of , 
Buddhist law enforceable by the State, according tothe provisions 
of s,13 of the Burma Laws Act RIfl°of 1898, are those ‘relating 
to succession, inheritance, .marriage, or any religious usage-or. 
institution. Other rules’ of Law.cannot be’. juridically. 
enforced. - A Buddt ist mionk is a, son conipetent . to contract. 

i the, Contract Act. There is’ 

thing oral although’ it ‘would bet 50 from. the standpoint. of . 
his‘religidus Order) or forbidden by 

s. 23 of ‘the’ Coritract .Act, fo Buddhist monk to entér info ca 

conittact for the ‘sale of land This is a question of. contract only 

and ‘not’a,’ question... jrelati toa réligious institution or usage: 

U Tea v, Ma E Gywe, 5. ‘Rai: 629 i, U.Tilawkay, Nga Shwe. Bai, 

2 U.B.R.  (19144- 16) 6° “ue verruled eo 
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BURDEN OF PROOF—Dispossession, adverse posse'ssion—Limilaticn 
Act (IX of 1908), Sch. 1, Arts.142, 144—Averment by flaintiff of 
permissive use—Defendant's occupation overtwelve yecrs—Burden * 
of troof on plaintiff to show.dispossession within twelve years on 
failure to prove permissive use. Ofdinarily in a suit under Art. 
142.0f the Limitation Act, the burden of proof would lie on the 
plaintiff, and in asuit under Art. 144 it would lie on the defendant, 
Where a plaintiff avers that he was at one time the owner of im- 
moveable property and that the Defendant obtained possession 
from-him, his suit falls under Art, 142, and’on his failing to prove 
the permissive nature cf cccupation, plaintiff ‘cannot succeed - 
without at first, showing that he had been in possession within 
twelve years Of bringing the suit. -Mohima Chunder Vv: Mohesh 
Chunder, 16 Cal, 473 (P.C.) — -referred to. 


U MAvNG Gy1 vw Maune Oun BWIN AND ) ANOTHER ieee 85 


BURDEN OF PROOF—Transaction on the face of it operative a asa.-: 
transfer of property not intended to be so—Benami transactions . 
among Burmans—Error of law vitiating a judgment—High 
Court's power to consider the whole case on second appeal. The 
burden of showing that a transaction which on the face of it is 
operative as a transfer. cf property was not intended.soto operate 
is on the person alleging: it. Amongst Burmans: there is no 
prevalent.usage of purchase of property without any rhyme or 
reason, as among. Hindus and Mohammadansin the name of the , 
wife or child, consequently there is no presumption. of benami in 
case of a Burmese husband or father. . The. latter cannot provea 
transaction to be benami by showing merely that he advanced the 

+ purchase money. Ma On Pe v. Ma Nyein Kin, Civil 1st: tag 

. No. 36 of 1925, .H.C,.Ran: Maung Kyaw Pe v, Maung .Kyi,, 6 : 
Rani: 203 ; Maung Po Kin v. Maung Po Shein, 4 Ran. 203—referred ' 
to. When there is an er:or of Jaw which vitiates a judgment, the , 
High Court is not contined:to a. consideratio® of. the particular 
error which vitiates the Peugribas but the: whole case is once for 
consideration. ; ; : : 


Ma SA v. Ma SEIN Nv © a ect hes ie : a bem es! 
BURIAL, RIGHT OF. IS A CIVIL RIGHT. iby ees ae 603 


Burma Act IV oF 1898 : Sec: LoweR Burma TowN AND ‘VILLAGE 
Lanps Act. 


BURMA GENERAL CLAUSES’ Act, Section 2 (29)! ave eres 
Burma Act I oF 1898 : See BuRMA GENERAL CLavses Acr, Re ; 
BuRMA AcT I oF 1899 ; See BURMA GAMBLING AcT. . , 

Burma Act I oF 1909 : See buRMA Vaccination Law AMENDMENT Act. 
BurMa Act V oF 1917 : See Excise Act. | 

BuRMA Act II oF 1919 : See HaiTuaL OFFENDERS RESTRICTION Act. 
Burma ACT VII oF 1920 : See RANGOON SMALL Courts Acr. i 


‘BuRMA AcT VIII oF 1920 : See: BurMa TEGIITATION, OF BURENESR 
NAMEs ACT. es 


Burma Act VI oF 1922: See CITY OF RANGOON MUNTCIPAL Act. 


_ Burma Lanp AND REVENUE AcT, SECTIONS 46, 47, 48. sex “4 ae 


Burma Act III oF 1928; See BuRMA CRIMINAL Law AMENDMENT.. 
(CoNDITIONAL RELEASE OF PRISONERS) ACT, SECTION 2, “OPERAr. : 
TION OF me ee ae tee bh Gwe a05, 55" 
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sia cT VII oF 1927 : See, WHIPPING (BURMA AMENDMENT) ACT, 
ve mee Se fp ie one 


Burma Act VIILOF1927. sg. ne me weed 


Burma Aci I oF 1926 : See EXPULSION OF OFFENDERS ACT. 


Burma Courts ACT, SECTION 11, DOES NOT ENLARGE RIGHT OF i 
APPEAL UNDER SECTION 104, C1viL PROCEDURE CopE secels 


Burma Excise Act (Burma Act V oF 1917), ss 30 (a), 37—' Count ry 
liquor’ a generic term—Importance of distinguishing different 
kinds of country liquor—Quantities allowed without license, 


different —Guilt y knowled ge or belief essential for conciction under. 


s. 37—Illegal conviction under s 30 cannot be altered to comiction 


under s. 37. “* Country liquor " isa generic te*m which can be - 


equally applied to ¢ari, country spirit, and country fermented 
liquor. In Excise cases itis necessary to distinguish between these 
different kinds of country Tiquof and to specify which particular 
kind is involved in the case, as the quantities of each of these 


different kinds of alcoholic liq:.or which may be possessed without: 


a license differ. There can beno conviction ners, 30 a) of the 
Excise Act for mere possession of less than one quart of country 
spirit. In order to estab!ish an offence under s. 37 of the Act it is 
necessary to aver and prove that the accused was in‘ possession 
knowing or having reascn to believe that the spirit was unlawfully 
manufactured. Guilty knowledge or belief is an essential 
ingredient of the offence. An illegal conviction under s. 30 {a) 
cannot be altered to aconviction under s. 37 where the accu:ed 
was not called upon to answer a charge under that section. 


KING-EMPEROR v. NGA Po SEIK ieee wes ete 
Burma Laws ACT, SECTION 13, EFFECT OF, ON RULES OF Vinaya 4. 


BuRMA REGISTRATION OF BustnEss Names Act (BurRMA ACT VIII oF 
1920). ss. 3, 5, 6—Disability to sue without registration— 
‘ Inaccurate particulars, what amounts to, and effect of —Proviso 
(1) to s. 3 applicable only tosub-sec C—Fresh suit after due 
registration not barred. An Arakunese carried on a mot ey- 
lending business in his ownname until his death. His widow 
continued the business as sole proprictress, in the name cf her 
husband, adding to that‘taine'the words and Co. ’ She lent 
moneys to the respondents on a mortgage which was taken in her 
business name, She then registered the business under the 
Burma Registration of Business Names Act, but erroneously 
entered herself as well asher children as pariners She then 
sued the respondents in the name of the business, for the mort- 


gage debt. Held, that s. 3 (6) Ofthe Act applied without . 
‘qualification in this case, and that her * particulars’ being ~ 


inaccurate, there was no proper registration under the Act, and 
her suit failed under s.5 (1) of the Act. She was at liberty how- 
ever to file a fresh suit in respect of the claim after registering in 


accordance with the Act. The p-oviso (1) fo s.3.applies only to - 


sub-sec. C and did not apply to the plaintiff's case. 


“MAuNnGc THA Nyo & Co.v, MA UN MA PRU AND OTHERS... - 


BuRMA VACCINATION LAW AMENDMENT AcT (I oF 1909), ss.4, 13— 
Vaccination Act (XIII of 1880), ss. 9,:17.18, 22—Prosecution of 
parent for refusal to vaccinate his child illegal under the local Act 
—Parent entitted to notice, explanation and orderof a magistrate 
under the provisions of the Vaccination Act. It-is illegal to 
prosecute a-person under the:provisiors of s. 13 of the Burma Vac- 

: €ination Law Amencment Act of 1909 for his ref .sal to allow his 
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ad eve 
children to be vaccinated. That section is only applicable to a 
person who refuses to be vaccinated himself. S. 4 is the only 
provision in the Act under which the vaccination of a child can be 
orde-ed if the child is under six months of age and has been 
exposed to infection. ‘Io enforce vaccination of a child over six 
months the provisions of ss. 9, 17,18 and 22 of the Vaccination 
Act, 18-0, must be o..szived. Under those sections a parent is to 
be given notice to attend at a specified time and place with his 
child for vaccination and if he fails to do so, the superintendent of 
vaccination must report the matter to a duly appointed magistrate 
who has to summon the parent for an explanation. Ifthe explana- 
tion is unsatisfactory the magistrate can order him to have his 
child vaccinated and on his failure to do so, he can be prosecuted. 


KinG-los1PEROR ve. MAUNG BA WIN AND OTHERS wae 14 


BURMESE FAMILY —.Jllged interes! in fanuly business—Participation 
in business — (bsence of decisive cvidence—Use of name as payee of 
promissory nolcs und in conveyances—Inference of intention. 
A Burman died in 1892 leaving a wife and onc son, L.P. The 
deceased and his wife had brought up H a nephew of the wife 
who had lost his parents in infancy. After the death of L.P.’s 
father L.P. carricd on the family money-lending business, 
and properties were acquired presumably with the money of the 
widow. When H was old enough he had been initiated into the 
business, and for many years thereafter helook a very considerable 
partinit, In 1923 both L.P. and H died Icaving widows. H's 
widow sued claiming a ha!f share and the family property; she 
alleged that it was all acquired:by H, L.P and L.P.'s mother and 
that the last-named had disclaimed aJlinterest. No accounts were 
produced showing how the results of the various transactions had 
been debited or credited ; nor was there any other evidence which 
showed decisively what share, if any, H was intended to have. It 
appeared however that between 1917 and 1922, purchases of 
immoveable prope:ty had been made in the joint name of L.P. 
and H, and during various periods beginning in 1911, H’s name 
appeared jointly on promissory notes taken in the business ; in 
the notes outstanding at the date of suit bearing H’s name the 
name of L.P.’s widow also appeared..,.H had received no 
remuneration for his services, but lived in part of the family house 
and was maintained by the family. The High Court decreed the 
plaintiffsa half share in the properties standing in the joint names 
of H and L.P. andasum in money being one-third of the principal 
due upon the outstanding promissory notes taken in the names of 
L.P., his wifeand H, with interest at 9 per cent. from the last due 
date. Held, that in thecircumstarces it was nol improbable that 
by mutual understanding a portion of the family acquisitions was 
without any particular formalitv,treated as joint and so enteredin 
the only documentsin existence by which any title could be shown; 
there was little doubt that that was so as to properties standing 
in the joint names, and evidence before the Board did not show 
that the High Court had takena wrong view as to the promissory 
notes ; in place, however, of the money desree, a receiver should 
be appointed tO realise the money due on the notes, and to 
pay over to the plaintiff one-third of the recoveries. 


Ma MYA v. Ma Me Kyin ts wes 388 


Business NAMES, REGISTRATION OF, INACCURATE PARTICUDARS, 
EFFECT OF sas aus ses : 2 296 


CHARGE CREATED BY AGREEMENT IN WRITING, ONLY IF REGISTERED ... 234 
CHARGES, MISJOINDER OF .. We . $21 


55 
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CHARGES, ALTERNATIVE cae re ee a 


CHEQUE GIVEN ON BETTING DEBT, WHEN ENFORCEABLE ... A 
CITY OF RANGOON MUNICIPAL ACT, SECTION 194 ese eae 


CITY OF RANGOON MuniciPAL Act (BURMA AcT VI oF 1922), ss. 125, 
214—Unlicensed private market—Prosecution wiust be within 
three. months from commission—of offence—Continuing offence 
not afresh offence underthe Act. Held, that under the provisions 
of s. 214 of the City of Rangoon Municipal Acta Court is prevented 
from taking cognizance of the offence of keeping a private market 
without a license if the prosecution was not within three months 
either from the date of commission of such offence or fromm the 
date it became known. The wording of the section precludes the 
Corporation from treating the offence as a continuing one and as 
a fresh offence committed in the month-in avhich.the-presecation 
was instituted, 


KING-EMPEROR v. U THIN OHN AND OTHERS... oes 


Civit RIGHT, RIGHT TO POSSESS ACORPSE ... aes. Sei 
CIVIL PROCEDURE CODE, SECTION 9 are eas nae 
CIVIL PROCEDURE CODE, SECTiON 11, REQUISITES FOR APPLICATION 

OF BETWEEN CO- DEFENDANTS ... én re bs 


Civi_L PROCEDURE Cope (AcT V oF 1908) s. 47; O.°21; R°2—“Sairto-- 


recorer money paidtowards satisfaction of a decrec when such pay- 
ment notlcertific.d, ma ntainabilily of—Basis of the claim, Where 
the judgu-ent-debtor paid a certain sum: towards the partial 
satisfaction of a decree and the decree-holder failed to cerlify the 
payment and executed the wholedecree, held, that a suit would 
lie to recover the sum paid. Section 47 of the Civil Procedure 
Code would not bar such suit as the claim is based on a failure to 
carry out the promise to credit the amount to the decree and 
although this has a bearing on the qucStion of satisfaction yet it 
is not a question directly relating to satisfaction of the decree, 
Maung Myo v. Maung Ka, 11 L.B.R. 429—referred to. 


A.K.R.M.M.C.T. CHETTYAR FIRM v. MAUNG-DHa:-Damand,; 


ANOTHER os. aoe are eee aoe 


CIVIL PROCEDURE CODE, SECTION 60 (c) #88 or sss 


CIVIL PROCEDURE CODE, SECTION 64 NOT APPLICABLE TO TRANSFERS 
AFTER REMOVAL OF ATTACHMENT AND BEFORE SU1LSEQUENT 


ATTACHMENT se zea as on aes 
CiviL PROCEDURE CODE, SECTION 104 (2) 
CiviIL PROCEDURE CODE, SECTION 110 bas $65 ws 
Civit PROCEDURE CODE, SECTION 135 ~ Bes ; Sores 


CiviL PROCEDURE CODE, SECTION 104 (2!, AND SECTION rit, BURMA 
CourRTs ACT, RELATION BETWEEN eee ees ose 


Crivi PROCEDURE.CopE (ACT V oF 1908),S. 144— Rest tution —décree- 
holder, purchaser at Court auction—Mcdificalion of decree on 
appeal --Claim ,or restitution on satisfaction by debtor of modified 
-decree—Reversal of decree not necessary for restitution. Wherea 


decree is modified on appezl in favour of the judgment-deblor . 


and the judgment-debtor satisfies such Cecree, he is entitled to 
- restitution of his property from the decree-holder who bought it at 


~ the Conrt auction in execution of the original decree. To claim 
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restitution tt is not necessary that the original decree should have 
been enti ely reversed. Baloo Gowree v. Jodha Singh,19 Suth. 
W.R. 416; Set Umedmal v. Srinath, 27 Cal. 810; Syed Nathadu v. 
Nallu, 27 Mad. 98 ; Zain-ul-ab-din v. Muhammed Asghar, 10 All 
166—refcrred to, 


MauncG Ban Gytv. 1!4 NGWE Bon ... ae oes 
Civit PRocEDURE CODE, SECTION 145 
CIVIL PR CEDURE CODE, SECTIONS 151,152 
CiviIL PROCEDURE CODE, ORDER 6, RULEI17 ... = Pes 
CiVIL PROCEDURE CODE, ORDER 13, RULE 4... wad 


Civit PRocEDURE CoDE (AcT V OF 1908), O. 21, RR. 18, 20—Cross 
decrees for money—Listinction between decrce for money with 
personalicm dy and without personal remed y—Dec: ee for sale of 
properly in enforcement of mortgage wien a decree for payment of 
money tnder rule 18, a id when not—Decree for sule of iortea ged 
property witho:t personal decrce not a decree for sile in enforce- 
ment of a mortgage u :der rules 18 and 20. A mortgage decree 
for the sale of the mortgaged property, while there is no remedy 
except against the property and where there is no obligation on 
the part of the mortgagor personally to pay any sum of money, 
is not a decree for the payment of asum of money, within the 
purview of Order 21, rule 18 of the Civil trocedure Code. 
Consequently such a mortgage decree-holder cannot «laim to set 
off against the amount due to him in respect of ‘the mortgage 
decree the amount due by him under a simple money decree 
to the other party. There is a material difference between 
a case where there is a personal remedy for money under the 
decree and a case where there is no such remedy. Rule 20 of 
Order 21 of the Code m-rely applics the provisions of Rule 18 to 
decrees for sale in enforcement of a mortgage, but where a decree 
does not cnable a sum to he recovered otherwise than out of the 
property sold then s .cha decree is not an ordinary decree for sale 
inenforcement of a mortgage. Sieo Shankar v.Chunni Lal, 38 All. 
669—re/erred to. Nagar Mal v. Ram Chand, 2 AIL.240; Vaidhina- 
thasawmy v. Somasundaram, 28 Mad. 473—distinguished, 
Krishnan v. Venkatapathy, 29 Mad, 318—disscnted from, 


THE BurMa O11 Company, Lrp. v. MA TIN em 


Cyyit Procepurr Copr (Act V oF 1908), O. 21, Rk. 22 (t} AND (2)— 
Notice to show canse agains€ cxecution after a year, essential— 
Absence of nolice not a mercirregularit y—Question o f jurisdiction 
not raised on arrest, cffect of No appeal—Rerisionul powers. 
Where anapplication for execution is made more than a year after 
thedate of the decree, the Court must issue notice to the judgment 
debtor to show cause before ordering his arrest, under the provi- 
sions of O. 21, r. 72 (1). If the Court dispenses with the notice 
under sub-rule 2, its reasons must be recorded. Failure to observe 
these rules is not a mere irregularity but a defect which goes to 
the very root of the p. oceedings and rendcrs them void for want of 
jurisdiction. Shyam Mandal v.Santinath, 44 Cal. 954—referred 
to. If a party however fails to raise the question of jurisdic- 
tion, the order cormitting him to jail is not appea'able. In 
order that s, 47 of the Code may apply, an order under which 
is appealable, the debtor should have challenged. the jurisdiction 
of the Court to pass orders i: execution. In a proper case of 

-irremediable injury Lg the debtor, the High Court may interfere 
on revision. 


Rampas v. KANNAMAL ... a se sagere tt Se as es 
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Crvi~ PROCRDURE CoDE (AcT V oF 1908), 0.21, RR 58 TO 63— Court's 
scope of inquiry—Attaching creditor’s right to execute decree or 
that it 1s time-barred cannot be questioned by claimants wieo are 
not parties to the decree—Obening of execution proceedings— 
Making of application in execution—Step in aid of execut ton— 
Limitation Act (IX of 1908), Sch. I, Art. 182—Court’s failure to 
adjudicate on claim whether property is attachabie—Court’s 

'? failure to consider the law that is applicable on foint of limita- 
tion—Grounds for revision. In investigating Claims for removal 
of attachment under O. 21, rr. 58 to 61 of the Civil Procedure 
‘Code, it is not within the scope of the enqriry for a Court to 
decide whether the attaching creditor has the right to execute 
his decree. Objectors who.are not parties to the decree can- 
not ordinarily contend that the application of the execuling 
creditor was time-barred. The opening of execution p;oceed- 
ings is not the same thing as the making of an application on 
execution or the taking of some step in aid of execution, but 
all of them come within the purview of Art. 182 of the Limitation 
Act. Even where therc is no actual application for execution on 
the record, such an application may be presumed in cises where 
the order made in execution is of such a nature that the Court 
would not have made it except upon an application for that pur- 
pose. A. Pille v. Adtappa, 10 L..R. 34—referred to. The 
remedy ofa party ageinst whom an ordcr is passed under O. 21, 
rr. 56 to 62 of the Code, is to file a declaratory svit. But where 
the Court has rcf .scd to adjudication on the claim as to whether 
the property was attachable under O. 25, rr. 58 to 62, and the 
Court has not really considered the law that is applicable on. 
the point of limitation, it has erroneously refused to exercise 
a jurisdiction vested: in it by law, and the High Court can 
interfere on reVision. 


S.S. SOMASUNDARAM CHETTYAR ¥v. MA SHWE THIt AND 
. OTHERS ws ise os Baz ty 132 


Crvit PROCEDURE Cone, O.,21, R. 53, FINDINGS UNDER, NOT ORDI- 
NARILY REVISIBLE ... oe eg ae oe 466 


CiviL PROCEDURE CODE, O. 21, 8. 63, REVISION AGAINST, NO GROUND. 
FOR EXTENDING LIMITATION ... Sa5 bes Se 466 


CrviL PRocEDURE CoDE (ACT. V oF 1908), O. 21, R. 65,69, 84, 90— os 

Receiver of immoveable property—No proprietary right or : 
interest vests in a receiver—Receiver not in possession, and no 
party to execution proceedings.not entitled to notice of sale—Drest- 
ding officer at Court sale declares highest tidder—Judge's sanction 
unnecessary for completion of contract of sale. A receiver is merely 
an officer. of the Court, he acquires no proprietary rights or 
interest in the property of which he is appointed receiver. In. 
execution proceedings, in. which the receiver is nota party and 
who is not in possession of the property, no notice need issu€ to 
such receiver incase of sale, and absence of notice is nota material 
irregularity or fraud in.publishing o- conductingthesale, Po Shan 
vy. Maung-Gyi,5 L.B.R. 213—referred fo. Neither the provisions. 
of Order 21 of the Civil Procedure Code, nor the rules of the High | 
Court nor of the Courts Manual requi-e a bid to be accepted by a. 
Judge. before the contract of sale can be held to be compicte. 
The officer conducting the sale can declare the highest bidder to 
bethe purchaser Jaibahadur v. Matukdhari, 2 Pat. 548—distin- 
guishad. Afazuddin v. Howell, 6 Ran. 609—dissented from. 


Maune Onn Tin v. P.R,M,.P,S.R.M. FIRM ges as 425 
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PAGE 


Civit PROCEDURE CuDE, O. 30, R. 4 ae one ec 585 


Civil PRocEbURE Conve (\cr V oF 1908), O. 33 -Examination of 
ap plicant —Scope of inquiry—Evidence and argument as to 
matters contained in O. 33, r. 5—Respondent’s right to call 
evidence and to what it is limited —Rule 7 gives procedure, does 
not restrict scope of inquiry or of argument. Under the provi- 
sious of Order 33, Civil Procedure Code, a Court is competent to 
hear arguments as to whether on the face of a pauper’s applica- 
tion, he was o- was not subject to any of the prohibitions specified 
in rule 5 of Order 33 and can also take evidence regarding them. 
It is the respondent whois in a position to raise objections under 
rule 5 ‘c), ‘d; and (e), and this he can only do by examining parties 
aud witnesses. The words in rule 7 “and of the evidence (ifany) 
taken by the Court as herein provided’? mean that in any inquiry 
under rule 7 evidence may be taken with regard to any of the five 
grounds mentioned inrule 5. Rule 7 givesthe procedure to be 
followed in an inquiry into pauperism and is not a rule meantto 
restrict the scope of the inquiry or of the argument. Otherwise 
the clauses of rule 5 would be nugatory. 


Ma SHOPJ-AMBI v. MUBARAK ALI... av se 361 


Crvit PRocEDURE CoDE (AcT V oF 1908), O. 33, RR. 2, 5—Paufer's 
application, strict conformity to rules essential—Wrong valua- - . 
tion of subicct- matt er—Rejection of application inevit able—No 
discretion vested in Court—Fresh application. A pauper in 
applying for permission to sue aS a pauper is required strictly to 
conform to the provisions of Order 33 of the Civil Procedure 
Code. If in his application he has not calculated the court-fee , 
value in accordance with the requirements of Court Fees Act and 
O. 7, r. 1 of the Civil Procedure Code hc violates clause (a) of 
rule 50f Order 33. Under such circumstances the Coart has no’ 
discretion and must reject the application. The applicant may 
file a fresh application, if in time. 


MAaAuNG Po KYEE v. MASHWE ZIN ... vee ee 359, 


CrviL PROCEDURE CODE (AcT V OF 1908), O.-41, R. 10—Rest oration of 
rejected apfeal—No general discretion to restore ap peal.-- Failure 
to furnish security in lime—Court's refusal to extend lime~- 
Rejection of appeal. Where an appellant has been required to 
furnish security for costs under the provisions of O. 41, rule 10 
(1) of the Civil Procedure Code, an! where with knowledge of 
the order for security le lias failed to give security within the '- 
time ordered by the Court, and where he has subsequently applied 
for further time which has b-en refused for reasons given in the 
order, and where the appeal has been rejected as directed by the - 
Code under sub-rule 2,and not merely struck off the file, the’ 
Court in such a case cannot restore the appeal. Badri Narain v. 
Sheo Kocr,17 Cal 512 ; Balwant Singh v. Daulat Singh, 8 All.315- 
(P.C); Rajab Ali v. Ainir Hossein, 17 Cal.1 (P.C) ; Sundar v. . 
Habib Chik, 42 All. 626—distinguished. 


Li Tone KoKE v. S.A.R.M. FIRM see ase ae 445 
Civit PRocEDURE CoDE, ORDER 41, RULE 33, POWERS UNDER Cs “83° 


CIVIL PROCEDURE CopE (AcT V OF 1908), O. 43, R. 1 (w); 0. 47,- 
RR. 1, 4, 7 (1)—Appeal from oder granting review limited 
to grounds set out in O. 47, r. 7—No appeal if Court only took. . 
wrong vicw of O. 43, r. L in granting review—Revision. An 
appeal lies from an order admitting an application for review, . 
but it is-a limited right of appeal on one. or other of the three 
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. grounds set out in "O. 47, r. 7 (1) of the Code. O. 43,r. 1 (w) 
which allows the appeal, must be read with the provisions of O. 
47,r.7 1). Where a Court bearing iu mind the provisio:is of O. 
47, x. 1 grants an application for review, it cannot be said to 
contravene the provisions ot O. 47, r. 4, merely because it may 
have taken a wrong view us to the meaning cof rule 1. An appel- 
late Cou: t would be acling without jurisdiction, if on this ground 
alone. it sets aside an order of the Lower Court granting a 
review. A.T.K.PL.M, Muthu Pillay v. Lakshminarayan, 6 Ran. 
254; Bari Charan Salta v. Baran Khan, +1 Cal. 716 3 Sizandar 
Khan v. Baland Khan, 8 Lah, 617— referred to. 


Lim Tin NGAN v. MA Mya KYIN Ry Sa Cea 
Crvi1L PROCEDURE CODE, ORDER 47 NOT APPLICAELE TO INSOLVENCY 
PROCEEDINGS ... oe ae cee 
CIviL PROCEDURE CODE, O. 47, R. 7 me ae se 


C1IviL PROCEDURE CODE /AcT V oF 1°08}, ScH. II, PARA. 16—Decree 
in conformity with the awards—No aj}peal, exceptions to the 
rule of—Arbitrators with wide powers calling in others toassist— 


. Award made with such assistance, valid. A decree in con~ 


- sequence of an award to which para. 16 of Sch. IJ to the Civil 


Procedure Code applies, is not appealable. Champsey Bhara & | 


Company Vv. Jivraj Balloo Spinning and Weaving. Company, 
Limited, 47 Bom, 576 (P.C.)}—referred to. An exception to the 
rule is where an award is not au award,at all. Jbvalim Ali v. 


Mohsin Ali, 18 All. 422—.listingwished. Where arbitrators. 


having wide powers call in other persous to assist them, their 
award, signed by thein a!one, cannot be sad to be no award at 
all. 


MauneG Tun LIN AND ANOTHER v, MAUNG TUN WIN ae 
CouaBiration, PRESUMPTION ARISING FROM, AT MAHOMEDAN LAW ose 
Co-DEFENDANTS, REQUISITES FOR res judicata BETWEEN.. 

COLLATERAL TRANSACTION ARISING OUT OF VuLp CONTRACTS re 


Commutation OF SENTENCE OF IMPRISONMENT INTO SENTENCE OF 
WILIPPING : oes a 


Company's Cosis—W. nding up ne dancabavilenal ‘s iebpead against 
winding up order — Appeal unsuccessful and no order as to costs 
ou of assets—Director's expenditure on appeal when allowable— 
Bona fides and reasonableness. The Di-ecturs of a Compay that 
was ordered to be Wound up under the Companies Act retained 
in their hands certain money belonging to the Company and 
spent them on an appeal bled by the Company against the order 
of the winding up. The appeal was unsuccessful and there was 
‘no o-der of the Appellate Court (as there was on the Ouiginal 
Side) allowing the costs of the Company’s advocates out of the 
estate. Held, that the Official Liquidator could, under the 
directions of the Court, allow the expenditure, if incurred bond 


fide, and up to a reasonable extent. In re Humber Ironworks 


Company, L.R. (1886) II Eq. Cases 15—referred to. 
I. E. MooLta AND ANOTHER v, THE OFFICIAL LiQUIDATOR 


CompanYy—Contracts efore formation for its benefit —Ratificalion— 
Acts done for com bany as trustec—Right to obtain a lease, a chose 
in action—Trust in respect of moveable property how created— 
TrustsAct (II of 1882), ss.5,6—Agreement of Icase with one party 
for bencfit of another party who establishes direct relations with 
landlord, effect of—Non-assignment of lease—Derolution of liabi- 

lity on party taking ocer, oi equitable principfles—Indemnity of. 
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atrustee. A company cannot be bound by any contract made un 
its behalf before it comes into existence, nor Can it, subsequent to 
its formation, ratify sich a contract. But this need not prevent 
a contracting party under certain circumstances from becoming 
a trustee for the company in respect of an agreement which such 
party has made for the company’s benefit. A right arising under 
an agreement with an owner of immoveable property to call upon 
him to execute a lease is a chose in action, and aS such moveable 
property. It is therefore not necessary to have a registered 
instrument under s. 5 of the Tiusts Act, in order to hold the 
benefit of such an agreement in trust for another. Plaintiff- 
company obtained in their own uame an agreement for long lease 
from the owner of certain premises in Rangoon for the benefit of 
a motor business company about to be formed in kangoon and 
which was to be the property of, and completely controlled by the 
plaintiff-company. This was in pursuance of an agrcement 
beiweea the plaintiff-company and the general distributing agents 
of the motor business. In pursuance of such agreement, when the 
premises were ready foroccupation, motor company (now formed) 
went into possession, made extensive alterations of the premises 
in conjunction with the owner, and paid rent direct to the owner. 
By an oversight there was no assignment to the motor company 
of the agreement for lease. Subsequently appellants took over 
from the plaintiff-company the agency of the motor company. as 
‘a going concern, its assets and liabilities. The shares of the 
~ motor company held by the plaintiff-company were transferred to, - 
appellants Held, that under the circumstances of the case, the 
motor company were not the monthly tenants of the plaintiff- 
company who must be h:ld to be bare trustees of the agreement . 
for lease for the motor company. Having regard to the arrange- ° 
ments between the plaintiff-company and the appellants the 
former were cntlitled toa declaration of indemnity in PESRERY of 
their liabilitics under the agreement for lease. 


WEARNE BROTHERS, LrD. v. THE Russa ENGINEERING 
Works, Ltp., AND OTHERS nee Ses ese 


Companies Act (VII oF 1913), 8. 229—Presidency-Towns Insolvency 
Act (IX of 1909), s. 49, Second Sched.,.rr. 20, 23—Winding up - 
procecdings—Intcrest due faa secured creditor, upto what date 
payable— Principal and interest up to date of sale realizable 
from the securily—Unsecured balance to include interest only up 
to date of winding up. In the liquidation proccedings of an 
insolvent company a secu" ed Creditor, afier having exhausted. his 
security cannot in proving as regards the balance of his debt - 
unsatisfied include interest after the date of the winding up order. 
So far as the unsecured portion of their debts is concerned the 
‘provisions of the Insolvency Act generally do not suggest any 
intention of pulting secured creditors on a more favourable 
footing than unsecured. In re Savin, L.R. {1872}, 7 Ch. Ap. 760 ; 

_ Ram Chand v. Bank of Upper India, 3 Lah 67—referred to. 


H. OPPENHEIMER v.. M, E, Moora Sons, Lrp. {IN 
- LiguipaTion) ‘sa wit sa bate 


“144 


514 
Company Law—Associat ion of over twenty persons without regist ra- 
tion illegal—No suit lies for un account of its dealings and 
profits—Suit for return of subscrtption lies—Distinction between . 
enforcement of illegal contract and prevention of continucnce of © 
’ illegalit y—Reduction of members does not make illegal associa- 
' lion. legal—Suit falls under Sch, [. Art. 120 of Limitation Act 
(ZX of 1908). An association consisting of more than twenty . 
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persons and formed ferdhe purpose oi carrying on business must 
be registercd as acompany. Otherwise it is an illegal company 
and its subscribers cannot sue for an account of its dealings and 
transactions and of ils pronts. But they have a right to sue for 
the return of their subscriptions, and if these have been converted 
into land or other things for the purpcse of the company, they 
can be reconverted into money for payment of the debts and 
liabilities of the concern and then for repayment of the sulscri- 
bers Insuch cases n> illegal contract is sought to be enforced 
and only the continuance of what is illegal is sought to be 
prevented. Butt v. Monteaus,1 K. & J.97; Sheppard v. Oxen- 
ford, 1K. & J. 48 An association once illegal in 
form retains its illegal character until registration of dissolution, 
and dots not bec »me legal merely by a reduction of its number of 
members. Moncysreccived by the promoter from the subscribers 
in such a case are not received by him for the subscribers’. use; 
hence a suit to recovér them does not fall under Art. 60, but is 
governed by Art. 120 of the Limitation Act. J.Suhba Rao v. 

J. Rama Rao, 40 Mad. 291 ; Rama Seshayyayv.SriT Cotton Press, 
49 Mad, 468—referred to. 


U SEIN Po v. U Puyu oes aaa aa =e 


COMPENSATION, 6x-Svatia, PAYMENT OF—BY EMPLOYER WHETHER TO 
BE TAKEN INTO CONSIDERATION IN SUBSEQUENT PROCEEDINGS 
UNDER THE WORKMEN'S COMPENSATION ACT eee ass 





CONDONATION OF MATRIMONIAL OFi ENCE, WHAT ISIMPLIEDAN' ine 


CONFESSION OF AN ACCUSED RECORDED BY MAGISTRATE—Omiissiost to 
take coufessor's signat urc—Confession otherwise properly made 
and duly recorded— Admissibility of confession in evidence— 
Criminal Procedure Code (Act V of 1398), ss. 164, 364, 533. A 
magistrate recorded the confession of an accused person in 
accordance with the provisions of s. 164 of the Criminal Proce- 
dure Code; but through an oversight hedid not take the signature 
of the accused. He tried lo obtain the signature of the accused 
in jail the next day but the accused refused to sign. The’ magis- 
trate and his clerk were examined as to the confession by the 
Sessions Judge atthe trial. Held, that the coufession was adimis- 
sible in evidence and the failure to secure the signature was 
cured uuder the provisions of s. 533 of the Criminal Procedure 
Code, the irregularity not having injured the accused as to his 
defence on the merits. Lalchand v. Queen-Empress,18 Cal. 549; 
Queen-Em press v. Visram, 21 Bom. 495 ; Sadancda Pal v. Entpe- 
ror, 32 Cal. 550—referred to. Queen-Empress v. Viran, 9 Mad. 
224 distinguished. Jai Narayan v. Quecn-Empress, 17 Cal. 
862—dissented from. 


Ba YIN v. Kainc- EMPEROR ays bes ins 
CONFUCIAN, TESTAMENTARY POWERSOFA .. sae sees 
CoNSEQUENTIAL RELIEF WHEN UNNECESSARY IN A SUIT FOR DECLA- 

RATION ... a =e eae 


CONSIDERATION, real Senses of, ae ev me to power 


‘CONTEMPT OF CouRT. Sumuary powers of the High Court, when to be 
exercised—Interference with administration of Fiust ice essent tal for 
offence—Comments made When revision bro eedings i. ait a Crimiual 
Case pending in High Court —-Criticism of ajudgment Attackorn 
judge's competency—A pology. Itis contempt of Court to publish 

an articlé in a newspaper commenting on the proceedings in a 
pending Criminal prosecution or Civil action. But the summary 


jurisdicton possessed by a High Court to punish for contempt: 
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ought only to ke exercised when il is probable thit the publication 
will subsiai-tially interfere with the due administration of justice. 
Comments were published in a newspaper during the pendency 
of Revision proceedings in the High Court avainst the conviction 
and :entenced passed by a Sessions Judgy, expressing sympathy 
with the accused and expressing the view that a certain act 
although it might be an offence under the Forest Act ought not to 
be punished wider the Indian Penal Code Held, that as such 
comments were not likly to have any effect on the revisional 
proceedings, and as there was no qes'ion of auy witnesses, jurors 
or assessoss being infl.enced, the Court would not exercise its 
summary powers. Legal Remenibrancer v. Matilal,4. Cal. 173— 
referred to A fair criticism of the justice of a decision is not 
contempt of Court but if the compelency of a jidge is attacked it 
would amount to contempt of Court. The Queen v. Gray (1900), 
2 Q.B.D. 38—referred to. Inthe matter of a Special Refercnce 
(1893) A.C. 138 - distinguished, In a proper case if there is no 
attack on the integrity or character of a judge, the Court would 
accept an apology. 


THE GOVERNMENT ADVOCATE v. SAYA SEIN 


CONTRACT FOR SALE OF LAND, WHETHER ENFORCEABLE AGAINST 


PURCHASER’S LEGAL REPRESENTATIVES... ase wae 
CONTRACT OF SALE Ol IMMOVI.ABLE PROPERTY NOT WITHIN MEANING 
OF SECTION 49, REGISTRATION ACT” isis a aus 
CoNTRACT, RULES OF BUDDHIST LAW OF, NOT ENFORCEABLE IN THE 
FACE OF THE ConTRACY Act... aes <0 sae 
Contract Acr, SECTIONS t1 AND 23 ut a ie 
Contract Act, Srcrion 23 Sa am ness aire 
CONTRACT Act, SECTION 25 (3) wei a vas ee 
Contract Act, Secrion30 i... oes aie vee 
CONTRACT AcT, SECTION 40 re iio was aes 
Contract Act, SEcTION 45 we 298 
CONTRACY ACT, SECTION 74 eee ar 
Conrracr Act, Secrtons 151, 152 Aor ane 


Contract Acr (IX oF 1872), s. 198-—-Pledge by possessor of guods— 
Goods obtained by fraud—Untrue representation and dishonest 
intention in obtaining possession —Goods obtuined from owner by 
fraud must be returned to true owner by even bona-fide . pledgce, 
Where a person obtains jewellery fromits owner on the pretext 
that he has a prospective p:rchaser and with the dishonest 
intention of raising money on it for himself, he obtains the goods 
by fraud. Consequently even a bona-fide pledgee of the goods 
from that person must return the goods to the true owner. 
RM P'A. Anamale Chetty v. Mrs. Basch, 11 L.B.R.— 


distinguished. 
S.A.L.8. Cretryar v. Daw Saw... ites vise 
Contract Act, SEcTIONS 215, 216... ais a 


CONTRIBUTION TO PROVIDENT FUND BY EMPLOYER WHEN ASSESSABLE 
TO INCOME-TAX IN THE HANDS OF THE EMPLOYER |. ,., oss 


CONVICTION ON ALTERNATIVE FINDINGS HOW FAR PERMISSIBLE ase 
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CO-OPERATIVE SOCIETIES;;ACT (I OF 1912), s. 42—Liquidaior’s 


powers—Power to sumion witnesses and compel production 


of 


documents—Ltguidator’s order final—Couri’s duty to dssue 
executton—Nv power vested in Court lo control liquidator’s orders. 
Au order of the liquidator under s. 42 of the Co-operative Societies 
Actis final. A Court whose aidis sought forthe execution of that 
order cannot yo behind it and investigateits legality. The actual 
rules framed under the Act douot provide for an appeal and 
there is no check imposed either by way of appeal or revision 
against any orders passed by the liquidator. Mathura Prasad v. 


Sheabalak, 40 All. 89—referred to 
Maune Aunc NYEIN v. MAUNG GALE 


CO-OWNER, PRESUMPUTION ASO... aes 
CORPSE, RIGHT TO POSSESSION OF, IS A CIVIL RIGHT ses 
COUNTRY LIQUOR, NECESSITY TO SPECIFY THE KIND IN EXCISE CASE 
* CouRT OF APPEAL UR REVISION’? MEANING OF wee 

CouR?, INHEREXT POWERS OF Ane Si ees 

COURT SALE, lis pendens, WHETHER APPLICABLE TO oe 

Court FE&Es ACT, SECTION 7 wen ey ees 


CourT Fees Act (VII oF 1§70-, Scu. HI, ART. 17 (vi)—Kyaung a 
its Site, market value of—Court-fees in suit for possession 


na 
of 


kyaung, how determined Buddhist Ecclesiastical Law—Sanghika 


kyaung, power of appointment to—Taikok whether empowered 


lo 


nominate a successor 10 a deceased head of a kyaung—Trust 
scheme granting powers of the head of a monastcry on trustecs-- 
Presiding monk of sanghika kyaung, by whom to be elected, Held, 
that in a suit for possession of a pong yi kyaung andits site, court- 
fees are payable under Art. 17 (vi), Sch. Il of the Court Fees Act. 
Held, that where a trust scheme for the management of a 
saughika kyaungdaik granted the trustees powers to control all 
persons in the kyaungdatk such as are allowed to the head of 
amonastery by the Buduhist Ecclesiastical Law and to settle 


disputes relating to the possession of kyaungs and zayats, t 


he 


trustees are enti'led toappoint a successor to a deceased presiding 


monk of a sar ghika tyaung:” Semble:—In the absence of a 
trust scheme and trustees, itis for the Savghas to decide w 


should succeed a deceased head of the monastery. Semble ; 


ny 
ho 


There does not seem to be any established rule of law by which 
the deceased presiding monk has any power to nominate his 


successor. Rajagopala Naidu v. Ramasubramania Ayyar, 


46 


Mad. 782; U Tezeinda v. U Teza (1592-96) 2 U.B.R. 72— referred 
to. Manmatha Nath Mitter v. The Secretary of Slate for ludia, 
25 Cal, 194; U Konma vy, U Einda, C.R. 299 of 1919, C.C.L.B.— 
followed. Manng Meik v. U Kumara (1917-20), 3 U.B.R. 236~ 


dissented from. 
U Pyinnyav.U Dipa ... eos | oes 
CREDITOR, CouRI'S POWER TO ORDER REFUND BY yee 


CREDITORS, SUBSTITUTED, TAKE THE PLACE OF THE PETITIONING 
CREDITORS AND THE ORIGINAL ACT OF INSOLVENCY SUFFICIENT 


FOR PROCEEDINGS see eee ose eee 


CRIMINAL PRACTICE—Prosecution wilnesses' failure to establish guilti— 
Adjournment asked for to search for other witnessesto prove case— 
Court's duty to refuse adjournment. Where the witoesses relied 


on by the prosecution would not give the evidence expected 


of 
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PAGE 
7 
them and the prosecution endeavoured to pul matters right by 
wanting to make u search in the hope of finding others who 
would prove more satisfactory and asked for an adjournment, 
held, that the Court should refuse it. 
AH PHONE v. KING-EMPEROR vs ws eee 592 
CRIMINAL PROCEDURE CODE, SECTIONS 164, 364, 533 see aes 759 
CRIMINAL PROCEDURE CODE, SFCTION 236 WHEN APPLICABLE se 96 


CRIMINAL PROCEDURE CovE (Act V oF 1898) ss. 239, -42—Penal Code 
(Act XLV of 1860 ss.60, 120B, 413.—Alisjoinder of charges— 
Charges of conspiracy to steal and of habitually dealing in stolen 
property, wien can be tried together—Examinat ton of the accused, 
its object and method—Documentary evidence—Obscure and 
doubtful passages — Necessity to question accused - Remuval of timber 
from Government control, when a theft—Cousent of owner when not 
real—Legal proof ,not conjecture, necessary for conviction. ‘There 
is no misjuinder of charges where the accused are charge with 
criminal conspi-acy to steal Government timber during a stated 
period and also with tie offence of habitually receiving and deal- 
ing in such stolen timber during the same periud in pursuance of 
the said conspiracy, But if the charge includes dealings with 
persons outside the conspiracy, there would be a misjoinder such 
as would vitiate the trial. Subrahmania Ayyar v. King-Em peror, 
25 Mad, 61—d: sting suished. The object of the examination of 
the accuSed under s. 342 of the Criminal Procedure Cocle is to 
enable him to explain anything appearing in evidence against him. 
Thespccific point or points which weigh ayainst him must be 
mentioned, Emperor v. Alimuddin, 52 Cal. 322; K.M. Subbayav. 
King-Em peror, 7 Ran. 470 ; Maung Hmanv King-Emperor, 1 Ran, 
689; Nga Hla U vy. King-Emperor, 3 Ran. 139--referred to. 
Where the prosecution muainty relics on documents that have been 
written by and scized from theaccused to establish the guilt and 
they are obscure or capable of more than one expJanation then. it 
is of Special importance to.ask the accusei specially as to ‘heir 
explanation of the doubtful or obscure passages. Menticn of 
bribery in the letters does not by ilselg show the enirance of a 
conspiracy t6 commit theft. .Wheze aJiceusce removes from 
Government control timber of thekind which is nt covered by his 
licence by misleacting the responsible officer to accept the revenue 
and toisstearemoval pass and billof title, then the consent of the 
ollicer for removal is no Consent within Uie meaning of s. 90 of 
the Indian Penal Code and in the circumstances there is theft of 
the timber within the meaning of s.378 of the Penal Code. Where 
no specific instance of theft or of receipt of stolen property is 
proved and the Court is ask d tu infer from amass of documents 
whose meaning is obscure and about which the accused were never 
questioned, that there was a conspiracy to commit theft the court 
should not substitute conjecture and suspicion in place of legal 
proof. Barindra Kummar v. Emperor, 37 Cal. 457—referred to. 


MaunG Ba Cut v. KING-EMPEROR ... vee coe 821 


CRIMINAL PROCEDURE COvE (Act V oF 1598), ss. 342, 537—Failure 
to re-examine accused afler the recallof prosecution wit nessesand 
after cxamination of fresh wit resses—Procedure whether illegalor 
merely irregular—Accused’s ca'se not prejudiced, then an irregu- 
larily on!y—The accused was exainined after the evidence of a 
number of prosecution witnesses was concluded. ‘Then twe,other 
Crown witnerses were examined and after that a nun.ber of pro- 
secution wiinesses were recalled and. cross-examined. ‘The. 
accused was never examined again, and after the defcnce witnesses 
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were examined, judgment was passed againstthe accused. Held, 
that such procedure was in violation of the provisions of s. 342 of 
the Criminal Procedure Code. The accused should have been 
examined after the two fresh pros.cution witness had been ex- 
amined and further re-examined alter the Crown wilncsses were 
recalled and cross-examined. But the failure of the trial Court to 
do so, if it did not cause prejudice to the accused, amovnted to an 
irregularity which is curable under s. 537 of the Code, and not an 
illegality which vitiates the trial altogether. Abdul Rahman v. 
K.E., 5 Ran. 53 (P.C.) ; Byrne v. The Crown, 4 Lah. 61 ; Eviperor 
v. Bechu, 45 All. 124; Nga Hla U v. K.E., 3 Ran. 189; Salyid 
Mohiuddin v, K.E.,4 Pt. 488 ; Subramania v. K.E.,25 Mad. 61 3 
Varisai Rowther and another v. K.E., 43 Mad. 449—refcrred to. 
Jummon v. Entpcror, 50 Cal. 308; Legal Remembranccr, Bengal 
v. S.C. Roy, 51 Cal. 924 ; Madura Muthu and six others v. K.E., 
45 Mad. 870 ; Ma:ahar Ali v. Emperor, 50 Cal. 223 ; Pramatha 
Nath v. Emperor, 50 Cal. 518—dissented from. 


K.M. Suppaya NAtou v. KING-EMPEROR 


CRIMINSI, PROCEDURE Cong (AcT V oF 1598), ss. 367, 531, 537— 
Magistrate's omission to sign judgment, mere irregularity curable 
under s. 537—Place of trial, error as to—No failure of justice, 
error immaterial. An ommission to sign and date a judgment by 
a Magistrate in open Court at the time of pronouncing it as 
required by s. 367 of the Criminal Procedure Code, amounts to a 
mere irregularity curable by s. 537. Emperor ¥7 Ram Sukh, 47 All. 
284—followed. Tilak v. Baisagomoff, 23 Cal. 502—referred to. 
Bandanu v. Emperor, 27 Mad. 257 ; Queen-Embpress v. Hargobind, 
14 All 242—dissented from. Where there is no failure of 
justice owing to an error as to place of trial, the irregularity does 
not vitiate the trial. 


MoOuAMED HayET MuLia v. KING-EMPEROR ae ses 
CRIMINAL PROcEDURE CODE, SEcTIOoNn 393... a 
CRIMINAL PROCEDURE Copx, SEcrion 395, analogy from... Se 
CRIMINAL PROCEDURE CODE, SECTION 423 (1) (8) ae ate 


CRIMINAL ProcEDURE CovE (Act V OF 1898), ss. 423, 435, 439, 517, 
518, 519, 520—Trial Court’s order for disposal of propert y on con- 
viction or acquittal—Sessions Court's and Dist.ict Magistrate's 
powersto alter such order as a Courtof revision— Court of appeal. 
revision wider meaning of, under s. 520—Appellate Court's and 
High Court's respective powers of disposal under ss. 423 and 439. 
Held, that in the case of an acquittal by the trial Court, thesessions 
Judge or District Magistrate as a Court of revision has power 
under s. 520 of the Criminal Procedure Code tointerfere with ihe 


order of the trial Court passed under s. 517, regarding the disposal | 


e 


of the property iv respect of which the offence was committed. 
In the case of a conviction by a first class Magistrate the District 
Magistrate has, in the absence of an appeal to the Sessions Court, 
power to interfere with an order passed unders. 517 of the Criminal 
Procedure Code, by the trial Court. Where there is an appeal 
or acase for revision, the Court of appeal and the High Court 
respectively have powers to pass orders as to disposal of property 
under ss, 423 and 429 resp-ctively of the Criminal Procedure Code. 
So the words ‘“‘ Court of appeal or revision’? in s.520 have a wider 
meaning ard are not restricted to a Court to which either of the 
_ parties to the criminal case has appealed, or could appeal, or has 
applied for revision. Empress v. Joggesur, 3 Cal. 379 ; Empress v. 


Nilambur, 2 All..276 ; King-Emperor v. Nga Po Chit, 1 Ran. 199 ;- 
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Queen-Empressv. Alimed, § Mad.—448—ref erred toand approved. 
Maung Mra Tunv. Ma Kra Zoe Pru, 6 Ran. 259—overruled. 
Emperor v. Debi Ram, 46 All. 623 ; In re Khema Rukhad, 42 
Bum. 66i- dissented from. 


U Po Hta v. U Po SHEIN a wae 5 


CRIMINAL PROCEDURE CopDE (AcT V OF 1898}, s. 439—Acquittal by 
trial Court—High Court’s powers on revision—Acquittal cannot be 
converted into conviction—Retrial when may be ordered on 
rcvision—Government’s power to appeal against acquittal, The 
High Court, in a revision application, has no power to convert a 
finding of acquittal into one of conviclion. The High Court may 
on revision set aside an order of acquittal and direct a re-trial if 
there is a case of non-recording of evidence or improper reccrding 
of inadmissible evidence. It is open tothe Local Government to 
appeal against an acquittal. Kishan Singh-«. King-Eniperor, 
50 All. 722 (P.C)—followed. Wazir Kunjrav. King-Emperor, 
7 Pat. 579—dissented from. 


Ma NYFIN v. MauNG CHIT HPU sae we 


Cross DECREES FOR MONEY, WHEN A MORTGAGE DECREE IS NOT rps 
CRUELTY DEFINED sae eee wea ae 
CusTOMARY FASEMENTS, HOW TO BE ESTABLISHED a ae 


DEAD BODY, NOT MOVEABLE PROPERTY—Posscssion, right of, fo 
burial purposes—Executor or near relative can claim possession of 
corpse for burial—Right of burial, a civil right—Civil Procedure 
Code (Act V of:1908), s.9. There is no property in a dead human 
body andit cannot be regarded as moveable property. But an 
executor or a similiar representative is entitled to obtain or rctain 
possession of a corpse for the purposes of burial. The right of 
burial is a civil right and can be established by suit under s. 9 of 
the Civil Procedure Code. Anandrav vy. Shankar, 7 Bom. 323 ; 
Empcror v. Rasvadhin, 25 All, 129; Kooni Meera v. Mahomed 
Meera, 30 Mad. 15; Ramraov. Rustumkhan, 26 Bom, 198 ; 
Vasudev v. Vamunasi, 5 Bom. 80—referred to. 

: Ma Kin v. U Ba ase ots re is 
DECLARATION, SUIT FOR, CONSEQUENTIAL RELIEF WHEN UNNECESSARY 
DECREE, EFFECT OF COURT FAILING TO DRAW UP ON LIMITATION 
DECREF, POWERS OF COURT TO AMEND er 
DECREE IN CONFORMITY WITH AWARD NOT APPEALABLE 
DEPOSIT OF TITLE DI-EDS TO OPERATE AS MORTGAGE MUST BE MADE 


WITH INTENT TO CREATE SECURITY be ae aaa 
DESERTION KEVIVES CONDONED OFFENCE Gels aes ni 
DISCHARGE OF INSOLVENT DOES NOT NECESSARILY END. PROCEEDINGS 
DISCRETION OF COURT, i10W FXERUISED sea eas aan 
DISPOSSESSION BY CO-OWNER 1N POSSESSION OF OTHER CO-OWNEFS TO 

BE DEFINITELY AND UNEQUIVOCALLY PATENT ise “is 


Dyworce Act (IV oF 1869), ss. 2, 11—Domicile of parties essential for 
jurisdiction of District Court—Condonation of matrimonial 
offence, implied condition of—Repctition of offence—Revival of 
right to divorce for the condoned offenee—Cha-acter of repeated 
offence—Desertion, a ground for revival of right to divorce on 
Sround of condoned adultery. Parties to a marriage must be 
domiciled in India at the time when the petition.is presented, in 
order to give jurisdiction to the District Court under the Indian 
Divorce Act. Condonsticn of past matrimonial offences is 
impliedly conditioned upon the future good behaviour of the 


see. 
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offending spouse. I¢ agter condonation the offences are repeated, 
the right to make the condoned offence a ground for divorce, 
revives. To constitute such revival, the offending spouse need 
not be guilty of offences of the same character as that condoned ; 
any misconduct is sufficient which indicates that the condonation 
was not accepted in good faith and upon the reasonable condi- 
tions implied. Desertion would therefore be a sufficient ground 
for making the previous allegation of condoned adultery a ground 
for divorce. C.C. Moreno v. H. W. B. Moreno, 47 Cal. 1068— 
referrcd to. 


BLACKMORE v, BLACKMORE AND ANOTHER 
DOCUMENT PROVED BEFORE COMMISSIONER, WHETHER PART OF THE 
RECORD ae : aes 


EasEMENTs—Sur face siedlae in sada foed eer no right to 
by way of easement though Easements Act (V of 1852) not appli- 
cable in Burma—Eascment by prescription over Government 
land—Period of user-~Interruption submitted to for two years 
bars suit—Limitation Act (IX of 19.8) s. 26—Customery 
casement—Incidents of custom—Catchment area for water in 
Upper Burma—Goverument waste land not reserved as catchment 
area for waterfalls (yegya), Although the Indian Easements 
Act does not apply in Burma, itis a general principle of law that 
no claim can be made either as a natural right or as an easement 
by prescription {o surface water which does not flow in a definile 
course. Mussamat Sarbanv. FhudoSahu, 2 tat.110; Rawstrom v. 
Taylor [1855] 11 Ex. 369; V. Adinarayana v. P. Ramadu, 37 
Mad. 304—referred to. Toestablish an easement by prescription 
over Government land it is necessary to prove enjoyment as 
of right and without interruption for a periodof sixty years. If 
no suit claiming the easements is filed within two years after 
there has been an interruption of it fora year, the right would ke 
defeated under the provisions of s. 26 the Limitation Act. A 
customary easement may be established, but the custom must be 
reasOnable, certain and definite. Kuar Sen v. Mamman,\7 All. 
87 ; Mussamat Diyan v. Hira Nand, 4 Lah, 202; Ramalakshimd v. 
Sivanantha, 14 M.I.A. 57G—referred to. In the dry zone of 
Upper Burma where there is an undulating area, cultivators would 
prefer to cultivate thefower portion of their Jand leaving the 
higher portion as a catchment area of water, But Government 
has not reserved its unoccupied waste lands cn higher levels as 
catchment areas, and so on, the ground of alleged custom, it would 
be unreasonable to deprive Government of its right to dispose of 
those lands for cultivation. Maung Chan Nyein vy. Maung Pwe, 
6 Ran. 635—set aside. 


MAUNS PwE v. MAUNG CHAN Nvem eee | eee 
ECCLESIASTICAL LAW RELATING TO CONTROL OF kyaungs , ike 
eupioyes RIGHTS AND LIABILITIES IN WORKMEN’ Ss COMPENSATION 

» PROCEEDINGS eee ows wed oe ae 
ENFOREMENT OF SURETY BOND, HOW MADE ae ak 
ENHANCEMENT OF SENTENCE dee oon oa see 


ENHANCEMENT OF SENTENCE, WHAT AMOUNTS TO— Af fellate Court's 


powers, restriction on—Code of Criminal Procedure (Act V of 
1898), s. 423 (1) (b)—Commutation of sentence of imprisonment 
into sentence of whipping permissible—Scale for commutation— 
Absence of iegislative enact mer.t—Analogy from s. 395, Code of 
Criminal Procedure—Whipping Acl (IV of 1909}—Burma Act 
VII of 1927. When an offence is punishable with whipping in 
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addition to imprisonment, an Appelfate Court can commute the 
whole or :ny portion of a sentence of imprisonment into whipping. 
It would not amount to an enhancement of the sentence which 
an Appellate Court is forbidden from inflicting under the 
provisions of s, 423 (L) (0; of the Code of Criminal Procedure, 
provided the amount of whipping substituted is a fair equivalent 
of the convnuted sentence of imprisonment. The legislature has 
not laid down a scale, but the analogy of the standard given in 
s. 395 of the Code of Criminal Procedure which provides for a 
scutence of not more than one year’s imprisonment to be substi- 
tuted for a sentence of 30 lashes, may be followed. In case of 
adults, thercfore, the substitution of a sentence of 30 stripcs for a 
sentence of one year’s rigorous imprisonment or more, or the 
substitution of a sentence of 25 stripes for a sentence of nine 
months’ imprisonment or more, or the substitution of a sentence 
of 20 stripes for a sentence of six months’ imprisonmcnt or more, 
is not ordinarily an enhancemert of sentence within the meaning 
of s, 423 11) (6) of the Code of Criminal Procedure. Incase of a 
person undcr 16 years of age the substitution of a sentence of 15 
stripes for a sentence of imprisonment forsix months or more and 
a sentence cf 10 stripes in lieu of imprisonment for three months 
or more are likewise not ordinarily an enhancement of sentence. 
Appu's case, 2 Weir 487 ; Q.E.v. Banda Ali, 6 Beng. L.R.App. 
95; Q.E. v. Tharekhan, Ratanlal’s Unreported Cases 131—referred 
to. Bhakthavatsaluyv. K.E., 30 Mad. 108; Q.E.v. Chagan, 23 | 
Bom. 439 ; Q.E. v. Ishri, 17 All. 67; KE. v. Mehar Chand, 36 All. 
485 ; Rakhal Raja v. Khirode, 27 Cal. 175—referred to. 


KING-EMPEROR v. CHIT PON AND ANOTHER oat eee 319 


ENHANCEMENT, NOTICE OF, BY ASSISTANT COMMISSIONER OF INCOME 
TAX, WHAT TO CONTAIN Nee ers ace a 635 
EQUITABLE MORTGAGE— Deposit of tille-deeds with intention to create 
security, essential —Omis<ion to deposit one of the litle-cdeeds, 
effect of —Subsequcnt equitable mortgage by deposit of the 
suppressed titlecleed—Conflict between cquitable mortgagees— ~ 
Negligence—Transfer of Property Act (IV of 1882), s. 78. 
Respo::dent-plaintiffs claimed an equitab'e mortgage on two 
plots of laud held under a lease from the Rangoon Developme:f 
Trust, and a building thereon. The.title-deeds which they held 
consisted of the original lease for one of the plots only, and a 
sale-deed from the original lessee to a purchaser (who was the 
mortgagor) comprising both the plots and the building. They 
could not get the lease document of the other plot as the 
mortgagor represeuted to them that he could not find it. The 
leases had endorsements as regards the sale from the original 
lessee to the mo tgagor. Some sixteen months later. the 
mortgagor deposited the missing lease document with the 
defendant-appellants as security for a loan. In the mortgage 
suit filed by the plaintiffs, defeudant-appellants claimed a-prior_ 
equitable mortgage on the lot of which they held the lease 
document, as well as on the portion of the building that stood on 
such lot. Held, that to establish an equitable mortgage it is 
necessary to prove {i} that documents of title were deposited with 
acreditor, and ‘ii) that the intent was tocreate a security thercon. 
Held, thatthe title deeds deposited with the plaintiff-respondents 
comprised the whole property, and the intention of the parties 
was to create and did therefore create an equitable mortgage on 
the whole property, notwithstanding the absence of the lease 
document relating to one of the plots, In view of the cirgum- 
“stances of the case and especially having regard to the 
_endorsements as regards tue sale-deed on both the original leases 
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plaintiffs were not negligent and the appellants could claim no 
priority over them under s. 78 of the Transfer of Property Act. 
A.L.R.M. Firm v. L.P.R. Firm, 4 Ran. 238 ; Roberts v. Croft, 
53 Eng. Rep.343—referred to. 


V.E.A.R.M. Firm v, A.K.R.M.M K. Firm 5 atts 

ERROR OF PROCEDURE IN REGISTRATION, DEFICIENCY IN STAMPS, 
WHETHER AN sas ass aay ae te 
ESTOPPEL BY LICENSEE, HOW FAR EXTENDED ae we 


EVIDENCE ACT, SECTIONS 11 (2},14, 21 (2) o 


EvipeEnce Act (I OF 1872), s. 91—Registration Act (xv of 1908), 
ss.77,49—Contract of sale of immoveatle property, nol a transac- 
tion affecting property within the meaning of s.49—UContract of 
sale contained inunregistered document requiring ri gistration— 
Oral evidence to prove contract of sale. A contract for saie of 
immoveable property is not a transactionsaffecting propeity 
within the meaning ofs. 49 of the Resistration Act. ‘1 hal section 
must beread together with s. 17 of the Registration Act and s.91 
of the Evidence Act. S. 49 does not preclude an unregistered 
document, which is required’ by law to be registered, from being 
given in evidence as to the terms of the contract for sale. Where 
no document exists, oral evidence can be accepted as to contracts 
for sale of immoveable property.. Maung Myat Tha Zanv. 
Ma Dun, 2 Ran. 285 ; Qadar Baksh v. Mangha Mal, 4 Lah. 249; 
Saraswatanma v. Paddyya, 46.Mad. 349°; Ulfutunissa v. Hosain 
Khan, 9 Cal. 520; Varada v. Jeevaratinamma; 43 Mad. (P.C.). 
244—-+referred to. * Narayanan Chetty v. Muthiah Chetty, 35 
Mad-63—dissented from, 


MAUNG TUN PE v. MAUNG SEIN Myi wis eas 
EVIDENCE AcT, SECTION 116 = as ase Gs 


EviwENcg. Act (Lor 1872),s.92—Character of consideration, evidence - 
to prove—Rent set out in a lease documeut—Fart of rent a time-. 


barred debt —Contract Act :IX of 1872), s. 25 (3)- Specific 
reference tobarred debt unnecessary. A party is not deharred by 
anything in the Evidence Act from showing the real character of 
the consideration fixed betwecn the parties. Whatis not allowed 
by s. 92 is to contradict the ferms of adocument. It is therefore 
open lu a party to show that part ofthe consideration as to rent 
payable in terms of a leaserepresented a past debt for rent and not 
a future liability arising underthe contract. ‘osatisfy the terms 
of s. 25 (3) of the Contract Act. it is- not necessary that the 
agreement should in terms refer to the barreddebt. Appa Raov. 
Suryaprakasa, 23 Mad, 94 ; Ganapathy v. Munisawmi, 33 
Mad. 159 ; Kumara v, Srinivasa, 11 Mad. 213 ; Lal Mahomed v. 
Kallanus, “41 Cal. 519 ; Vasudeva. v. Narasamma, 5 Mad. 6— 
referred fo. 

ABDULLAKIN vw. MAUNG Neé DUN AND ANOTHER .., ee 


EvIDENCE—Issue of fact—Finding by trial Judge—Reliance not 
placed-on demeanour of witnesses—Weight of finding on appeal. 
Decree of the High Court.based on an issue of fact reversed— 
because there appeared to be no safe ground for differing from 
the finding of the trial Judge, who had scen and heard the 
witnesses except one who:e evidence was taken on Commission 3 
the fact that the trial Judge did not express his reliance upon the 


demeanour of the witnesses did not detractfrom the wei ight to be © 


given tu his finding. 


- NETHERLANDSCHE HANDEL Sse aha v R. M. P. 
CHETTIAR = ee) see on one 
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EXAMINATION OF AN ACCUSED, ITS OBJECT tas aes eee 821 
EXCISE ACT, CONVICTION UNDER SECTION 30 CANNOT BE ALTERED ON 

APPEAL TO ONE UNDER SECTION 37 5 re eT 317 


EXciSE OFFICER NOT A POLICE OFFICK aati nes to excise 
officer admussible in evidence—Opium Act {I of 1878) ss. 14, 15, 
16—Search and sciznrve of opium, ditfercuce between—Sei:ure in 
trausit—Conviction for illegal prossessionof object although Search 
illegal. An Excise officer has powers of arrcst, search, granting 
bail, etc., under the Burma Ex:ise Act V of 1917, but he is not a 
police officer. So an admission made to an Excise officer is 
admissible in evidence. V.R. Venkataran.an v. King-Emperor, 
U.BB.R. (1907-09) l—overruled. Un ler the provisions of ss 14, 15 
and 16 of the Opium Act, searches of opium are required to bein 
accord ince with the rules for searchys under the C iminal Pro-e- 
dure Code, bit seizures of opi im in transit do not come under 
those rules. Although a sear-h made in a person's house mav be 
illegal rendering the person who mide such search liable to be 
sued for damages, sullif some p-ope-ty is actually found during 
the search whose poss:ssion constitut:s an offence, then the 
person in unlawful possession is liable to be convicted. Mi .- 
Hauk v. King-Emperor, 4 U.B.R. 121—rcferred to. Ma Htwayv. - 
King-Emperor, 4 B.L.J, 2—dissented from. 


MAUNG SAN MYIN v. KING-EMPEROR | ave ove 771 


Excise Act’. (Burma AcT V OF 1917), ss. 5 (1), 30 (a) AnD_(j)— 
Prosecution for possession or sate of tariin Upprr Burma—Area 
excluded from opcration of tie Act except within five miles of a 
lice1sed tari shop. By a Financial Department Notification, tari 
is exempted from all the provisions cf the Exc.se Act throughout 
Upper Burma, except in places. within five miles of a licensed tari 
shop. Therefore except within such limits neither the possession 
nor the sale of fari in Upper Burma is an offence. © 


KING-EMPEROR ¥, AUNG SHAN AND OTHERS ... ave 


EXECUTOR, RIGHT OF, POSSESSION OF DEAD BODY FOR BURIAL aes 603, 


EXPUISION OF OFFENDERS Act (BuRMA Act I or 1926)—‘* Offender” 
meaning of —Restriction under Burma Habitual Offenders Restric- 
tion Act (Burm: Act [Iof 119) not sufficient. In i926 respondent 
was convicted of theft and imprisoned for six months, In 1928 an _ 
order of restriction was passed against him under s. 7 of the Burma 
Habitual Offen .ers Restriction Act. Th: present proceedings 
were commenced to expe) him under s. 3 of the Exp.lsionu of 
Offenders Act, 1926. Held, that although persons restricted under 
the Habitual Offenders Restriction Act Bgl “ offenders ” within 
the meaning of that term as used in ss. 2a1d3 of the Expulsion 
-of Odenders Act, yet if expu'sion is sought solely On the ground 
of such restriction and not by reason of a conviction ofan offence, 
then there is no machinery t» expel them and the-efore neither. 
the District Magistrate nor ae Eatin Court has any jurisdiction to 
deal with the matter. , 


KING EMPEROR v. NGA Po SEIN GYI ... was wee 266 
EXTENSION OF LIMITATION NOT PBRMISSIBLE ON ACCOUNT OF PRO- 
CEEDINGS NOT AUTHORIZED BY LAW see a w.. 466 
FACT, WHAT IS A QUESTION OF a6 se “ore || wee 598 
_ FAILURE TO RE- EXAMINE AN ACCUSED See See ane 470 
iFIc’ TITIOUS TRANSFERS, NO NECESSITY TO CANCEL ae = 477 


36 
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FINANCIAL COMMISSIONER, POWERS OF, .UNDER THE WORKMEN'S 


COMPENSATION Act rer ess, axe ae 
FRAUDUI ENT PREFERENCE, ONUS OF PROOF 
GAMBLING ACT, SECTION 17 wile soe Se as 
GENERAL CLAUSES ACT, SECTION 3 ae eee 


Girt, WHEN REVOCABLE—Transfer subjc ci to rest ric Riieo on wie nation 
or charge—Revocation, power of limited to donor only, during his 
lifetime—Absoluterestraint—Transferof Property Act (1V of L882). 
ss.10,126. ‘Where on the inaking o} a gift of immoveable property 


it is agreed between the donor and the donee that the gift would . 


be revoked if the donee transferred or mortgaged the property 
without the donor's ccnsent in his lifetime the agreement is valid 
according to the provisions of s. 126 of the Transfer of Property 
Act. Itis a promise to the donor personally, the happening of the 
event is not dependant on the will of the-denor and it is only the 
donor during his lifetime who ci Id revoke the gift. This is not 
an absolute restraint on alienation such as is void under s. 10 of 
the Act. Makundv, Rajrup, 4 All. LJ.708—referredto. Bhaiso 
v. Purmeshri Dayal, 7 All. 516 ; Gopi Ram v. Jeo! Ram,45 All. 473 
—distingusshed. 

Ma Yin Hu AND ANOTHER v. Ma Crit May ace ea 


_ GOVERNMENT LEASFHOLD LAND-~—Transfer by lessee by registered 
inustrument—Transf cree's neglect to obtain possession, mutation of 
names, and lease document—Lower Burma Town and Village 
Lands Act (Burma Act IV of 1898), ss.29, 34—Default of Regisler- 
ing Officer to inform Revenue Officer, no excuse for 1. gligence of 


purchaser—Trausfer by original lessee as ostensible owner— . 


Purchaser from original lessee, kow far put on inquiry—Travsfer 
of Property Act (IV of 1882), s..41. Whcre a purchaser by a 
registered instrument «f Government leaschold land from the 
original lessee allows (a) such lessee to remain in possession of 
the land. (4) the land.to stand in the name of the legsce in the 
Govérnment rezords, (c} the title- deed, viz, the document cf lease 
to remain with the lessec, lic acis neglige:.tly and must be taken 
to consent to the original lessee being the ostensible owner, Such 
negligent purchaser cannot throw the bl.me on the Registering 
or the’ Revenue Officers for default on their part to notify the 
transfer. Itis the purchaser's business to sce to the mutation of 
names, A bond fide pirchaser of the Jand from the ostensible 
owner in posseSsion under such circumstances cannot reasonably 
be expected to look beyond the lecse itselfy and lis vendor's 
possession, and is not guilty of any default such as world deprive 
him of the rights given by s. 41 of the Transfer of Property Act. 
Maung Kyaing and another v. P.L.T.A.R. Firit, 6 Ran. 643— 
confirmed. 


P.L.T.A.R. CHETIYAR FIRM ¥ v. MauUNG KYAING AND ANOTHER : 


GOVERNMENT’s RIGHT OF APPEAL AGAINST ACQUITTAL ... aes 


HaBITUAL OFFENDERS RESTRICTION ACT (BuRMA AcT IT or 1919)— 
Burima Gambling Act (Rurma Act lof 1899, s, 17— Person convic- 
ted under the Gambling Act not to bedcalt with under the Habitual 
Offenders Restriction Act. Held, that no restriction order under 
the provisions of the Habiwwal Oxfendeis Restriclien Act can be 
passed agaiusia person proceeces lagainst under s. 17 of the Burma 
Gambling Act for earning his livelikord ty unlawful gaming. 
King-Emperor v.. Kyaw Hia, 4 Ran, 123 and Nga Pa v. King- 
Emperor, 4 Ran. 455—refcrred to. i 


_ King Emperor v. MaunG'Po SEIN... wis st 
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HABITUAL OFFENDERS RESTRICTION ACT, ORDER UNDER, NOT: 


SUFFICIENT FOR EXPULS(ON UNDER EXPULSION OF OFFENDERS ACT 


H1GH CoURT, POWERS OF, TO CONSIDER WHOLE CASE on SECOND 
APPEAL ae ons ae es ose 
HicgH Court, HOW FA ENTITLED TO QUESTION CORRECTNESS OF 
DECIS{ON UNDER SFCTION 23 (4) oF INCOME-TAX ACT on 
HiGH Court, NO POWER OF ISSUING MANDATORY INJUNCTION TO 
INCOME-TAX COMMISSIONER... ieee ees “s 


, Hinpu Joint FAwILY-—Letters claimed by surviving brother as ae a 


of joint family—Widow and daughter as heirs claiming property 
as separate—Succession Act (XXXIX of 1925), ss. 218, 254— 
Surviving member of family not a per-on entitled to letters under 
the Act—Incidents of joint undivided property -Legal title and 


beneficial interest of deceased memter of joint family ivhen to be ‘ 


differentiated-—Legal title ve:tsin hiir. ‘Yhe only person-entitled 
to the grant. of Letters under s. 218 of the Succession Act is 
one. who, according to the rules for the distribution of the 
estate applicable in the case of such deceased; would. be 
entitled to the whole or any prt of such deceased’s estate. 
The surviving member or members of a joint undivided 
Hindu family cannot be said to be entitled to the whole or any 


part of the deceased’s estate Lecause on the death of the d-ceased 


no estate in the joint family property remained in himatall. Sich 


estate as he had previously held passed at once to hissurvivors on’ 
his death. Thereis no such thing: ssu-:cession,properly so called,* 


in an undivided Hindu family ; there is ‘devolution of the property 
upon the members of the family for the time being by survivorship. 
Held, therefore, that the appellant who was the bother of the 
deceased and who claimed that he and the deceased fermed a joint 


Hindu fainily, whilst the widow and the daughter of the deccaséd - 
denied that there was any joi:.t membership or joint estate, was not: 
the person to who'n let‘ers could be issued under s. 218 of the’ 


Succession Act. Kali Kumar v. Mussamat.Nunabati, Patna H.C. 


Cases 210 ; Mussamat Uitam Devi v. Dina Nath, 54 P.R. 139 ;- 


Ramagiri v. Govindamma, Civil Miscellaneous No. 44 of 1924, 
H.C. Rangoon—re ferred to, Appellant did not make ovt a case 
under s. 254 of the Act and he could not be mide the legal re- 
presentative of the deceased where he claimed the entire properly 


as his own. In cert: in cases there nay be a legal title of the ~ 


deceased member cof a joint Hindu family which remain’ in 
existence after his death and vests in his legal representatives 


which the beneficial interest passes by survivorship. That title 


would vest in the heir of the deceased and notin the surviving 


member of thefamily. Bankof Bombayv. Ambalal, 24 Bom. 350— 


referred to, 


T..R. GOPALASWAMY PILLAY 1, MEENAKSHI AMMAL aks 
HIRE-PURCHASE AGREEMENT— Object of such agreement —Clauseenabl- 
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ing owner to seize property —Stipulation that anoint to be credited ~ 


to hirer not to exceed balance due, a penaltv—Relief again:t 
penalty- Contract Act (1X of 1872),s.74. A hire-purchase agrce- 
ment relating to a motor truck. provided for payment in nine 
monthly instalments. The hirer could become the owner of the 
trnck on payment in full of the instalments and a rupee ex!ta. “On 
failure on the part of the hirer to pay any instalment as it- became 
due, the owner was entitled to. seize the track and credit its value 
as agains! the amount due but'subjcte to a condition that theuwner, 


in no case would credit the hirer with more than the‘amo.nt still — 


due on the contract. Held, that the agreement though in form is 
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one of hire, its object iF t6 provide for a contract of sale in which 
securiiy to the se’ler is provided for due payment of the purchase 
price. Held, that the clause of the agreement which enabled the 
owner to seize the truck and keep it without making any payment 
to the hirer cven though the value of the tiuck may be very greatly 
in excess of the amount due under the agreement, was a stipulation 
by way of penalty which the Court can relieve against under the 
provisions of s, 74 of the Contract Act. Musa Mia v.M Dorabjee, 
5 L.B.R. 201 ; Singer Manufacturing Company v. Elaki Kian, 
U.B.R. 11892-96), Vol. 2, 291 —referred to. : 


MauxeG Ba O8 v. THE MoToR House Company, Ltn. a 431 


NCOME-TAX AcT (XI OF 1922),s. 10 (2) (1x)—Contritutions by Company 
to Provident Fund of its employce—Trust-dced and Trustees 
creatcd for Provident Fund—Object of Trust to secure liability of 
Company; not to vest-moneys in Trustees—Company's creation of * 
book-debts in favour of employees and Trustees for centributions 
but retaining control and useof the money — Liability of Company 
to be assessed for such moneys—Exemftion only when Company 
loses all control and moneys vest in Trustees. The Luima Cor- 
poration, Limited, started a Provident Fund tor their employees. 
The employees’ subscriptions were paid into '' A" account, and 
the Corporation’s contributions were paid into ‘“‘B’? and “CC” 
accounts. In 1926 the Corporation created a Trust in respect of 
the Provident Fund and handed to the Trustees Government 
securifies of the approximate value of the amount which-the -: 
Corporation at that time was liable for contribrtion to the Provi-- 
dent Fund. . From the terms of this Trrst it appeared that its 
object was not to create a fund in cash vested in the Trustees over 
which the Corporation had fost all control, but to create a body 
which would be ablic to secure for the members satisfaction of the. 
liability of the Corporation. Until the Trustees called upon the 
Corporation to supply any moneys or Security to meet their 
liability for contribution, the Corporation was not bound to pay 
over the moneys in the * A’’, “ B and ‘ C” accounts and these 
could remain under the full controt and use of the Corporation, - 
The contributions of the Corporation to the Provident Fund for 
the year ending June 1927 were asscssed to inconie-tax and 
super tax payable by:the Corporation. Hed, that the contribn- 
tions of the Corporation to its Staff: Provident Fund were not 
assessable to income-tax aid super-tax if the money had act-ally 
been paid to the Trustees and the Corporation had lost all control 
over and the tse of the money. And-this was so, notwithstand- 
ing the possibility of the ‘I'r..stees having to refund a portion of 
the money to the Corporation on the happening of certain events 
as provided in:the Trvst-deed. When so refunded the moneys 
would be an addition to the income of the Corporation of that 
year and as such assessable. But ig the Corporation merely 
created a book liability in favour of the employces or the Trustees: 
and used the moneys as their own, they could not claim exemp- 
tion from income-tix. British Insulated and Helsby Cables, 
Limited v. Atherton [1926] A.C. 20°—referred to. 


CoMMISSIONER OF INCOME-TaX v. THE BuRMA CORPORATION 
Lp. sy eee oe Soe ts 608. 


INCOME-TAX ACT (XI oF 1922), ss. 13,63, 6€—Assessment made under 
proviso to s. 13—Assessec’s right fo show income included in . 
assessment of subsequent year already included in previous assess- 
ment—Such question a question of law forthe HighCourt.. Where 
the computation of income, profits and gains for a particular year - 
has been made under the proviso to s, 13 of the Income-tax Act . 
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“pon such basis and in such manner as the Income-tax Officer 
may determine” the assessee is entitled to show that income, 
prohts or gains included in the assessment for a subsequent year 
were included in that computation, and that it is a question of 
fact, to be decided on the evidence in the particular c.se, whether 
he succeeds in showing that they were so included. Where the 
Commnissioner is of opinion, not basing his opinion on any facts 
that it is impossible to show that income subsequently assessed 
was included in the c »mputation on which an earlicr assessment 
was based or where he holds that where an assessment has been 
based on a computation under the proviso tos. 13 of the Act, an 
assessee is not entitled to show that income included ina sub- 
sequent assessment was included in the computation, then both 
are questicns of law which the High Court m ist decide. 


C.T.V.S. FIRM.v, COMMISSIONER OF INCOME-TAX © oj. tenes. O44, 


IncOME-TAX AcT (XI OF 1922), ss. 13, 23—Assessee’s statement whether 
fraudulent and incomplete, a question of fact for Income-tax Officer 
alone to decide —False return and no return—Income-tax Officer's 
power to assess in cuse of false return-—Dishonest asscssee’s position 
—Notic: of particulars of objections—Assessce, when entitled and . 
wien not to such notice. Whether a statement furnished by an 
assessee is incomplete and fraudulent or not is a question of fact 
for the deterinination of the Income-tax authorities and not for the 
Court. A party who has made a false return is in no better 
position than one who has failed to make any return. [f the 
statement furnished by the assessee is found to be not genuine by 
the Income-tax Officer, the latter is entit'ed to adopt whatever 
method he thinks best, and an assessee who does not choose to 
furnish an honest statement, cannot complain ifa random assess- 
ment is made upon him by the Crown. MacPherson & Co. v. 
Moore, 6 Tax Cases, 114 qrefer redto. Wherethe objection of the 
Crown is that an asscssee’s accounts are incomple'e particulars of 
the objection ought to be given in_a notice to the assessee, but 
where his accounts are not genuine, the Income tax Officer is 
under no obligation to set out all his reasons which led him come 
to sucha conclusion. 


Cuan Low CHWAN v. THE COMMISSIONER OF INCOME-TAX..< 0" 


INCOME-TAX AcT(XI OF 1922), ss. 22 (2) AnD (4', 23 (4)—Compliance 
by assessee with notice to make a return of his Income, but non- 
compliance with noticeto prod ice accounts, effect of —Power of the 
Income-tax officer to make an assessment himself. Held, that after 
an asses:e has made a return of his income under section 22 (2) 
of the Income-tax Act he can be callediupon to prod::ce his 
accounts under s. 22 (4), and if he fails to do so, the Income-tax 
officer has the power to mike an assessment himzelf under the 
provisions of section 23 (4) of the Act: In the matter of Chandra 
Sen Jatni, 50 All. 589 ; In the matter of Harmukhrai Dulichand, 
32 C.W.N. 710; Ram Khelawan'v, Commissioner of Income-tax,7 
Patna 852—followed. 

COMMISSIONER OF fgbGie-tks (Borata) 0. R.M.P. ‘CHETTYAR 
FIRM wea ese eas one ase 





26 


Income-rax AcT (XI oF 1922), ss. 22 (4), 42—Non-resident principal— 
Local agent liable to be assessed for moneys received in British. 
India—Income-tax Officer's powers to cull for books of account — 
Power to call for books from out side British India. Anagent who 
Carries on business in British India for a non-resident principal is 
liable to be taxed for his principal for all moneys received by him 


XXXIV GENERAL ‘INDEX 


PAGE 
on behalf of the principaj.n British India. If f-om an inspection : 
of the local books of account the Income-tax Officer is: of opinion 
that other books of account of the principalin toreign placesare of : 
importance in ascertaining the amount of assessment, he has full 
p>wer under s. 22 (4) of the income-tax Act to call for those books, 
provided they are not for accounts relating to a peviod more than 
three years. prior to the previous year. 


M.LR.RY. SOMASUNDARAM CHETTYAR wv. COMMISSIONER OF: 
INCOME-TAx Sas “ see S595 


Incowe-Tax Act (XI oF 19 22), ss. 23 (4), Beis A eietvess under s. 23 
(4)—Assessment “tothe best of his judgment ?—High Court's rower 
to decide whether officer acted rightly and legally—Assessemeut muust 
be based on matéri:ils and reasons, not to be penal, arbitrary and 
purely on opinion. Where the conduct of an assessee j -stities the 

‘ Income-tax authorities to. make an assessment under s. 23 (4).<f 
the Income-tax Act, it is*a question of faw for the Hight Court to 
decidé whether the’authorities acted legally und rightly i in making 
the assessient. -In the’circ imstances the {ncome-tax Officer has 
tomake the assessment to the bestof his judgement. Butin doing 
so he must act according to the rules of reason and jus'ice and not 
according to private opinion, agcording to. law and not humour, * 
anid the assessment must not be.arbitrary, vague and fanciful but 
legal and regular. The Income-tax Olficer should stale in his 
order the materials or reasons on which his jidgment is founcled, | 
and should nont fix. arbitrarily a penal pon; Commissioner of - 
Income-tax v. A.R.A.N. Firm, 6 Ran2’21; P.K.N.P.R. Firm v. 
Commissioner of Lncome-tax, C,M.Ap. 10 ak. 1929 referred to. 


S.P.K.A.A.M. Firm v. COMMISSIONER.OF INCOME-TAX be 669 


INCOME: TAX AcT (XI oF 192"), s. 31 (3) (2) AND PROVISO, ss, 63, 66— 
Ques ‘ions of law only referrable ty Court —Conclusions on fuctsand 
inferences from facts, not questions oflaw —Conclusiou thal a-cotnts 
are incomplete on account of non production of books, a findeng:o f 
fact—A ssessce cannot claim production of evidence before Comiiis-: 
sioner, withheld carlicr--Power of Assistant Commissioner to eu hauce 
assessment on appeal —Basisof euhanced assessment! and reasons lo 
be given—Notice for enttancenient necd no! give materi usor figure. 
Under s, 66 of the Income-tax Act only questions of law can be 
referred to the Hight Court. “If there-wassaty evidence upon 
which it was reasonably possible for the Commissioner to come to 
the conclusion at which he arrived, the High Court cannot question 
it American Thread Co. v. Joyce, 6 Tax Cases 1—veferred to. 
An inference of fact drawn from other facts admitted or p-oved is 
itself | a finding of fact. Queen v. Special Commissoners of In-ome- 
taa,3 Tax'Cases 2 89—referredto. So where the Assistant Commis- 
siouer, from the fact of non-production of certain books which the 
assessee: was catled upon to p ‘oduce, coupled with other facts, 
came to the conclusion that the books of accoznt produced were 
not the full aud-complete accounts of the assessee, the High Court 
would not question the co: nclusion. Where an assessee has with- 
held accounts before the Assistant Commissioner, he cann>t as of 
right produce them before the Commissioner on appeal. Where 

. an asstssee appeals againstan assessment to the Assistant Commis- 
sioner‘ ‘the latter has powet under s. 3t (3) (a) to enhance the 
assessment after giving an opportunity to the assessee to show. 
cause against the enhancement. If the assessee has not submitted - 
full accounts the Assistant Commissioner can make an estiinate of 
the income to the best of his judgment. In doing so he does not * 
act under s. 23 (4) of the Act. . Bulin so assessing he must givethe , 
reasons and the basis of his assessment for purpose.of enabling ‘ 
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the Com nissiover as an appzilat: triyanal to consider whether lhe 
enhancement was justified. The Assistant Commissioner in 
issuing notice to the assessce under the proviso to s. 31 for 
enhancement is not bo'nd t> stale the particular figure of the 
proposed enhancement or to disclose the materials on which the 
enhancement would be made. 

CoMMISSIONER OF INCOME-TAX v. E. M. CHEITYAR FIRM... 635 


Income-Tax AcT (XI oF 1922), ss. 33, 66 (1)—Review order by Commis- 
sioner—Court cannot compel Commissioner to state a caseo1 orders 
passed under s. 33—S pecific Relicf Act (I of 1877), s.45—DPowers of 
the Court defined under a special Act cannot be enlarged by refer- 
ence toa general Act—No power tv issue mandatory order... Where 
the Commissioner of Income tax passes an order on review under 
the provisions of s. 33 of the Income-tax Act and refuses on the 
application of an assessee to refer the ‘matter to the High Court 
under the provisions of s.66 (1), there is no provision in the Act 
enabling the High Court to require the Commissioner-to dos . 
The High Court cannot use its directionary powers under s. 45 of 
the Specific Relief Act in sich a case, for the condifions for the 
exercise of the power of the Court to require the Commissioner 
to state and refer a case are expressly laid down in s, 66 (3) of the 
Income-tax Act. Where the Legislature has in a special Act laid 
down particular conditions for the exercise of the power by the 
Court it cannot disregard those conditions and claim powers 
beyond those given in the special Act by reference toa general Act. 
Alcock Ashdown & Co., Lid. v. Chicf Revenue Authority of Bom- 
bay, 47 Bom. 742(P.C.'\—distinguished. In re Sheik Abdul Kadir, 
49 Mad. 725—dissented from. 

V.E.R. CHETTYAR Firm v. COMMISSIONER OF INCOME-TAX 581 


INHERENT POWERS OF THE COURT TO PREVENT INJUSTICE—P.wers ofthe 
Court to amend decree in favour of party against whom it was never 
intended too perate—Civil Procedure: Code (Act V of 1908).ss. 151, - 
152—Merger of Lower Court's decree into that of High Co:rt— 
Proper Court to graut relief—Power of Court to amend decree under 
O”. 41, 7.33 of the Code infavonur of absent parties—Power to refund 
court -fecs on review application when to be exercised. A District 
Court’s decree accidentally included*the-appcllants' names and of 
other defendants as liable for mesne profits of a certain land for 
costs. Appellants as mortgagees of the land were made parties to 
this suit for possession and mesn: profits but the reliefs were 
claimed by the plaintiff only as against the first two defendants. 
The High Ceurt on appeal by the plaintiff allowed hera large sum 
for mesne profits, but the question as to who were bound by the 
decree was not before the High Court and was not referred to in 
the judgment of. the High Court. Appell:nts did not appeal 
against the decree of the District Court and the High Court’s 
decree followed the decree of the District Cou-t so-far as the 
parties were concerned. More than a year after the decree, 
appellants came to know of the decree against them and they 
applied to the High Court both unders 151 of the Civil Procedure 
Code for a review and for amendment of the decree under’ s, 152 
of the Code, Held, that the decree of the District Court had 
merged in the decree of the High Cou-t and therefore the High 
Court was the proper Court to grant the relief claimed. It was 
open to the High Court in the plaintiff’s appeal to alter the decree ~ 
in favour of the appellants under the provisions of O. 41, r.33 .° 
of the Code, although the appellants had not appealed. | This’was 
‘a clear case for interference by the Court and for amendment: 
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of the decreein favour of the appellants and the absent defenclants 
(other than the fist two defendants) as plaintiff never claimed 
those reliefs against them and no Court ever intended to give those 
relic/s against them. Held, also, that the appellants under the 
circumstances of the case were entitle. to a refind of the stamp 
duty paid on their review application. The case did notfall under 

_ S15 of the Court Fe-s Act but the Court had inherent power uncer 
s. 151 of the Civil Procedure Code to order refund in such a 
case as the present where the applicants were justified in making 
alternative applications for relief<. Chandrahari Singh v. Tiptan 
Prasad, 3 Pat. L.J. 452; Ma Tivein v. Ma Mya, Civil Kirst Appeal 
147 of i928 , H.C. Ran.—yreferred to. 


C.T.A.M. CHETIYAR Firm v. Ko YIN GYIL AND ANOTHER... 88 


INSOLVENCY COURT’S POWERS—Directions as to distribution of assets— 
Discharge of insolvent does not affect Court’s powers as lo distribu- 
tion—In solvency proceedings not necessarily ended on discharge— 
Court's power fo order refund from creditor—Recei: er’s commission. 
The immoveable propertics of an insolvent were sold by the 
Receiver, free of allmortgages. Hede luctei his commission from 
the sale proceeds and under the orde"s of the Court distributed the 
balance amongst the secured creditors of whom the ay pellants 
were one. Respondents were also secured creditovs but they 
were omitted from the schedule cf credito s by an ovetsight and. 

consequently got nothing. After the discharge of the insolvent 
they ap, lied fora refund of a portior of the sale proceeds paid to 
the appellants. This portion represented ihe sale proceeds of 
certain lands which were mortgaged to the respondents alone and 
not to ay other creditor. Appellants questioned the jurisdiction 
of the Insolsency Court to make the order, quite especially after 
the discharge of the insolvent. Held, that the Insolvency Court 
hrs jurisdiction to give directions as to the distribution of the 
as-ets among the creditors, and this power of the Court is not 
taken away on acco int-of the insolvent’s discharge. A discharge 
does not necessarily end the insol\ency proceedings. Rowe & Co. 
v. Tan Thean Taik, 2 Ran. 643—referred to. A recciver cannot 
claim his commission on the gross sale proceeds of the property 
sold by him free of a mortgage, but only on the balance, if any, - 
after satisfying the mortgage debt. R.M.M. Firm v. Hla Bu, 5 
Ran. 623—referred to. | Fos igen! apni 


K.P.S. P.P.L, FIRM v. C.A.P.C, FIRM ... vy oat 126 


INSOLVENCY COURT, POWERS OF REVIEW OF ... ase as% 201 


INSOLVENCY PETITION—No withdrawal without leave of Court—Courl’s 

3 power to substitute another cr editor in pblaceoforiginal petitiouing 
creditor—Substit ution acts asif from commiencement—Substituicd 
creditor can rely on same act of insolvency — Provincial Insclvericy * 
Act(V of 1920) s. 19. Where an insolvency petition has been 
validly filed ob initio, it cannt be withdrawn without the leave of 
the Court. If the petitioning creditor does not proceed with due - 
diligence or if fraud and collusion with the insolvent are alleged 
against him, it is open to the Court to substitute at any time any ~ 
other creditor as petitioner. Such substituted creditor takes the 
place of the original petitioner ab initiv, and can rely on the samme 
act of iasolvency notwithstanding that he is substituted more then _ 
three months after the date of such act of insolvency. In re 
Maund (1895) 1.0.B.D. 194—distinguished. 


‘L.C.T.R.M.S. Caerryar v. A.S. CHETTYAR FIRM | cee 785 


_ INTEREST OF SECURED CREDITORS, HOW CALCULATED... Sea rote 
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‘« INTEREST PAID AS SUCH ”, MEANING OF wee aa Ses 
IRREGUL\RITY AND ILLEG\LITY IN CRIMINAL PROCEDURE. see 
JopEr OF PARTIFS BY APPELLATE COURT, WHEN MADE : 
JUDGMENT, REFUSAL TO STAY PROCEEDINGS IS NOT, UNDER CLAUSE 


13 oF LETTERS PATENT oat sat nea 
JURISDICTION TO ARRFST JUDGMENT-DEBYOR WITH OUT ISSUING NOTICE, 
WHEN TO BE CONTESTED ne 233 es = 


JURISDICTION OF COURT IN AUMINISTRITION SUITS, HOW !!ETERMINED 

KITTIMA CHILDREN, WHETHER ENTITLED TO PARTITION ON REMARRIAGE 
OF ADUPTIVE PARENT = ses 

KYAUNG, SUIT FOR POSSESSION OF, HOW VALUED FOR Geen: FEES 

KYAUNG, POWER OF APPOINTMENT TO wae oe ove 

KYAUNG, PRESIDING MONK OF A SANGHIKA, HOW ELECTED 

Lanpb AcguisiTIox—Declaration of intended acquisition—T.ater d- 
claration cancelling first declaration—Land ieferred tu in both 
decltarations—Date at which compensation lo te c.ilculable—Land 
Acquisition dct (I of 1894), ss. 6, 23. A Government declaration 
-under s. 6 of the Land Acquisition Act, 189+, declared that land 


belonging to the appellants respectively and land belonging to 
other persons were required for public purposes. Five months 


‘later the Government issued another,declaration for the.acquisi-_ 


tion of the appellants’ land only ; the declaration stated that the 
earlier declaration was thereby cancelled. Held, that having 
regard to s. 23, sub-sec. 1 of the Land Acquisition : ct, 1894, the 
compensation shoul.) have been based upon the value of land at 
the date of the later declaration. 


MA SIN AND OTHERS v. COLLECTOR OF RANGOON ro 


LaND AcQuISITION ACT (I oF 1894), ss. 3, 18, 20 AN» 2046)—lardics. to 
a proceeding on reference to the Civil C.urt—Public authority on 
whose behalf Collector acquires land not a ne-essary party, nor 


entitled to separate notice. Held, that to a reference to the Civil ° 


Court by the Collector under the p ovisions o! s. 18 of the Land 


Acquisition Act the local authority at whosc instanceand at whose - 


cost the acquisition of land is made is not a necessary party. and 
is not entitled to a separate notice of the reierence. 


MANDALAY MUNICIPAL CoMMITTEE v. MAUNG IT - ie 


LAND ACQUISITION Act, SECTIONS 6, 23 as ae aie 


LANDLORD AND TENANT—Landlord whether possessing a lien on the . 


crops—Landlord’s rights against third parties—Specific Reli:f 


Act (I of 1877), s. 27 (b)—Transferee of crops otherwise than 
without notice and for value bound by persoual obligation of his 


transferor, Where piddy land wes leased by a written agreement 
by which the tenant bound himself not to sell, move or dispose of 
the crops in any way before paving up the full rent to the land- 

lotd. Held, that itis not correct to say that the landlord has a 
lien ‘over the. crops as a lien denotes possession in the person 
having a lien. Held, however, that the personal obligation on the 


tenant under the agreement bindsa third party who takes the . 


crops unless he has taken the crops for value, in good faith and 
without knowledge of the original agreement between the land- 


lord and the tenant. Maung Han and onev. Ka Ho, Savi 2nd 


Appeal No. 298 of 1924 H.C, Ran.—referred to. 
MAUNG Po Lwin v. MaUNG SEIN HAN © He 
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IANDLORD AND TENANT-wc¢ase-of oil sites—Royallies payable on oil 
won—Lessor’s right to natural gas—Canstruclioniof lease— 
Transfer of Property Act (IV of 1882),s. 108 (0). The appellant 
owner of oil sites and grantee from Government of the right to 
win oil therefrom, leised the sites and the right to win oil to the 
respondents for 25 years, and they asreed to pay royaltics on oil 
won bythem. In sinking wells which did not produce in Com- 
mercial qu'ntities, the respondents found natural gas. They 
tapped the gas by pipes, and fo- six yea’s us-d it for their own 
purposes. Held, that the appellant was not enlitled io compensa- 
tion by the respondents for the gas so taken, sinze (1) that right 
was not included in the right to royalties spon the oil won ; and 
(2) the lease, on ils true construction, was not merely a lease for 
the purpose of winning oil, and the appellant having no property 

._in the gas th: respondents were eutit!e] to reduce into possession 
and use it provided they..did so without injury to the leased 
property: that view was nct inconsistent with the Transfer of 
Property Act, s. 108 (0). It was not necessary to decide whether 
the Upper Burma Land Revenue Regulation,s 31, reserves to 
the Government the right to natural gas. 


U Po NAING v. BURMA O1t CoMPANY, Lip. a 
LEASEHOLD LAND FROM GOVERNMENT, PURCHASER’S CARE 


LEGAL REPRESENTATIVES, LIABILITY OF, FOR SPECIFIC PERFORMA- 
NCE OF CONTRACT FOR PURCHASE OF IMMOVEABLE PROPERTY 


LEGISLATION, ABSENCE OF ‘ANALOGOUS PROVISION wes eee 


LETTERS PATENT, CLAUSE 13—Refusal to stay proceedings undcrs. 19 
of the Arbitration Act (1X of \8:9 not a judgmcnt —No appeal 
lies against the order. Held, that an order of the Original Side 
refusing to stay proceedings under the provisions of s. 19 of the 
-Arbitration Actis not a judgment’ within the m caning of Clause 13 
of the Letters Patent, and consequ-ntly no appeal lies against such 

order. P.K.P.V.E. Chidambaram Chettyar v.N. A. Chett yar 
Firm, 6 Ran. 703—followed. Sooniramv. R.D. Tala & Co.,5 


Ran. 451 (P.C.)—d:sti: uguished, Joylall v. Gopirant, 47 Cal. - 


611—dissented from. 


AH Kway »v, ADMINISTRATOR-GENERAL, BuRMA ion 
LETTERS PATENT, CLAUSE ‘93,"KPEPEAL AGAINST APPOINTMENT. OF 
TRUSTEE eer ws eas aan wen 
LIEN DENOTES POSSESSION ore ane yer 


Limi TATION—Conveyance by Burman tol. lauger~ Purported partition 
onre marriage—Suit by danghter for possession—Plea of fraud on 
creditors rejected on facts—Possession of father on behalf of 


daughter. In 1904 a Burman executed on his re marriage a deed - 
of partition by which he purported to convey to bis daughter, the 
only child of his first marriage then eight years of age,immoveable - 


property as her one-quarter share of the joint property of that 


marriage,:and he apprinted his own mother to take care of it. - 


He remained.in possession, but contribrtedto the support.of his 
daughter, who resided with her maternal grandmother. At the 
time of the conveyance the father w.is considerably indebted, and 
his cieditors finding that they could not attach the property 
settled with him upon easy terms. In 1915 the father promised 
his daughter and her maternal uncle that the property would be 
restored to heir. In 1925 the daughter sued for possession. 
The father pleaded that the conveyance was in fraud of his 
creditors, and that the suit was barred by limitation.-. Held, that 


:upon the whole facts the father had: failed to discharge the - 
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LiImiTATION Act ‘IX OF £908),s. 20—‘“‘ Interest paid as such —Credi- 
tor’s right of appropriation inthe absence of deblor’s directions— 
Creditor’s own appropriation towards interest without debtor’s 
volition does not save limita'ion. A creditor has a right to credit 
a payment by his debtor in such 2 wav as would be most profitable 
to him, if the debtor his made no stipulation at the time of 
payment. The creditor could appropiate such payment towards 
any interest due to him. Meka Venkatadrt v. Parathasarathé, 44 
Mad. 570(P.C.) ; Nema Chand v. Radha kishen, 48 Cal. 839— 
referrcdto, Buta creditor cannot by his ownactionand without 
any act of volition on the part of the debtor start a fresh period of 
limitation Under s. 20 of the Limitation Act the payment of 
interest will save limitation when the paymentis made as such by 
the debtor, Ka iyappa v. Rachapa,24 bom. 493; Muhammad 
Abdulla v, Bunk lnstalment Company, Limited, 31 All. 495 ; Nga 
Twev. Nga Ba (1914-16) Volz 2, U.BiR. 80—referred to. 


U Pa Gyrv. U THAN KyAuK BS os aus 522 
LrMITATION ACT, ARTICLE 120 a ae oe 540 


LIMITATION ACT, SECTION 26 we — exe ae 487 
LIMITATION ACT, ARTICLES 142, 144: BURDEN OF PROOF .. aa 85 


LIMITATION ACT, ARTICLE 142 au es ats 744 


LIMITATION ACT, ARTICLE 181 APPLICABLE TO RFVIEW APPLICATIOFS 
- UNDER SECTION 8 OF THE PRESIDENCY TOWNS INSOLVENCY ACT... 201 


LIMITATION ACT, ARTICLE 182, APPLICABILITY .. re ees 132 


Lis pendens DocTRINE OF, WILL NOT APPLY WHERE GOVERNMENT. OR 
LOCAL AUTHORITY SELLS PROPERTY FOR DEFAULT OF TAXES— Suit © 
pending between defaulter and his creditor—City of Rangoon 
MunicipakAct(Burma Act VI of 1:22), s194—Burma Land and 
Revenue Act (II of 1876), ss. 46, 47, 48— Corporation's summary 
powers to sell property for default of “ property-taxes.’ When 
there is a default{in payment of such taxes as*are ‘‘prorerty-taxes ”’ 
within the’ireaning of s. 80 of the City of Rangoon Municipal Act, 
the Corporation are entitled to put inlofforce the summary method 

’ givenin the Lower Burma Land and Revenue Act against the 
im noveable property itself, which is quite independent of any - 
remedy against the defaulter personally. The Corporation can 
sell the defaulter’s property by auction free from incumbrances. 
R.M.VVM., Firm v. Subramaniam, 5 Ran.458—referred to. The. 
doctrine of lis pendens will not‘apply to such a sale, merely, 
because a law suitin respect of the property was pending at the 
time of sale between the defaulter and his creditor. 


Aspur RauF CHowpkry v. N.P.L.S.P. CHETTYAR FIRM... > 113 


Lis Pendens, DOCTRINE OF, WHEN APPLICABLE TO TRANSEER OF PROPER- 
' ‘TY Al COURT-SALE— Administration Suit -Land forming part of 
estate—Court auction sale of land—Auction-purchaser when bound 
by doctrine of lispendens. Although the provisions of s.52 of the 
Transfer of Property Act do not apply specifically toa transfer of 
Property under a Court-sale, nevertheless the doctrine of Jés 
pendens does apply to such a transfer independently of the opera- 
tion of that Act ; and in deciding whether the rule should be 
applied to the facts of a particular case, the general principles as 
set forth in s. 52 must beconsidered. In the present case there 
wasan administration suit in which the right toa particular piece 
of land as fosming:-part of the estate was directly and specifically 
in question and the Commissioner appointed tu take accounts had 
held it to be part of the estate. Appellant bought the property 
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with notice of this at a Court auction in execution of a money 
decree against one of the heirs. Held, that the doctrine of lis 
pendens applied and that the auction purchaser was bound by the 
decision inthe administration suit. Mot? Lal v. Karrabuldin, 25 
Cal. 179; Nilakant v. Suresh Chundra, 12 Cal. 414; Price v, 
Price, 35 Ch. Div. 297 ; Radhamadhub Monohur, 15 Cal. 756:. 
Sukdeo v. Jamna, 22 All. 60—referred to. Lee Lint Ma Hock v. 
Saw Mah Hone, 2 Ran. 4—distinguished. 


K. Y. CHETTYAR FIRM v. JAMILA BI Br on sa 734 
LoweER BuRMA TOWN AND VILLAGE Lanps AcT, SECTION 29,34 4, 276 


MAGISTRATE’S POWERS TO PASS SENTENCE—Enhanced punishment 
under s, 20f the BurmaCriminal Law Amendment (Conditionally 
Released Prisoners) Act (Burma Act III of 1928.—Penal Code 
(Act XLV of 1860), s.227—Enhanced punishinentallegal, if beyond 
magistrufe s powers. S.2o0f Burma Act IIT of 192s provides for 
enhanced punishment of rigorous imprisonment for a term which 
may extend to one year for absconding in violation of condition 
of remission of punishment, But itis illegal for a magistrate 
purporting to punish the accuse: under s. 227 of the Indian Penal 
Code ands. 2 of the Burma Act III of 1928 to pass a sentence in 
excess of that which he is empowered to pass. 


Nea Mya v, KinG-EMPEROR ose a sis 358 


MAHOMEDAN LAW—Co-ownership of Mahomedan hetrs—Joint owner's 
possession—Constructive possession of co-heiys—Dispssession by 
co-owner in possession of other co-owners—Suit fails under Article 
142 of the Limitation Act IX of 1908)—Definite proof required to 
piove dispossession. Where a Mahomedan owner dies leaving 
several heirs, thev all become co-owners and tenan(s-in-c.ummon. 
A joint owner is legally cntitled to retain possessicn of joint 
property. Even if he is in exclusive possession of such joint 
property, his possession is ‘ordinarily to be referred to his legal 
title, and the other co-owne-s are accordingly in co: Structive 
possession of the prorerty If therefore the co-owner in actual 
possession dispossesses any one of the other co-owners, the suit 
for recove y of possession is ot a suit fora share of inheritance, 
but for recovery of possession of the defined, though: -endivided, 
share cf the co-owner in the possession of the other co-owners. 
Such a suit falls under Article 144 and not 123 of the Limitation 
Act. Where c >-owne’s are in joint possession, the ouster of one 
co-uwner must be definitely proved, In this case where there was 
no detinite proof that an heir enjoyed a definite benefit from the 
estate, still as there was no social or financial break between him 
and his co-heirs, there co'!Id be no inference as to dispossession. 
Hari Pruy, Mt Aung Kraw Zan, 10 L.B.R.45; Maung Shwe An 

+ vy, Maung Tok Pyn, 3 Ran. 582 ; Po Kin v. Skwe Bya,1 Ran. 405 ; 

- Rustam Khan v. Janki, 51 All. 101—referred to. - em: 


MaBive. Ma KHATOON ... ase ea beet 744 


-  MaAHOMEDAN LAW OF MARRIAvE—Profposal and acceptancein presence: 
of Matomedan wit nvsscs esscntial for validity of marriage—Proof 
of marriage—Presumption as to marriage by cohabitation and 
acknowledgment of childien as legal. According to Mahomedan 
Law, itis essential to the validity of a marriage that thereshould 
be a proposal made by or on behalf of one of the parties to the 
marriage and an.acceptance of the proposal by or on behalf of 
the other, in the presence and hearing of two male or one male 
and two female witnesses who must be sane and adult Mahome- 

- dans, -She proposal and acceptance must both be expressed at 
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one meeling. Noreligiousceremony is essential. In the absence 
of such direct proof marriage between a husbaucd and wife can be 
presumed froma Jong course of cohabitation and living together 
as husband and wife and {rom acknowledgment of the children as 
the legal children. Aklemannessa Bilt v. Mahomed Hateny, 31 
Cal. 849 ; Habibur Rahmanv. Altaf Ali, 48. 1.A. 114 ; Juambandi 
Vv. Mutsuddi, 45 Cal. 878 ; Khajah Hidayut v. Rat Jan Khanum, 
M.I.A. Vol. 3, 295—refcrred to 


Maune Kyiv. Ma SHWE Baw as ry ase) 


MANDAMUS, THE PROCESS OF, NOT OPEN IN INCOME-TAX MAITERS... 
MARKS, SIMILARITY OF, HOW FAR NECESSARY TO ESTABLISH THE 


OFFENCE OF FALSE TRADE MARKS a a ate 


MARKS, DISSIMILAR, BU! LIKELY TO BE KNOWN BY THE SAME NAME, 
WHEN CONSI!ITUTING THE OFFENCE OF FALSE TRADE-M \RKS oo 


MARKET, UNLICENSED ... wen sus Per ie 
MATERIAL QUESTION OF LAW FOR APPRAL 10 PRIVY COUNCIL, WHAT 
ISA oe wat ita as or ans 


MissoinpER, WHETHER ACHARGE OF CONSPIRACY TO STEAL AND A 
CHARGE OF HABITU\LLY RECEIVING STOLEN PROPERTY 
A MOUNTS TO wie aes see ave ove 
MORTGAGE DECREE, WHEN NOT A DECREE FOR MONEY ... aes 
MORTGAGE DEED, FAULTY DESCRIPTION IN, EFFECT ON SUBSEQUENT 
TRANSFERS eee aes one Per rer 





MORTGAGE, EQUITABLE ... ‘ ais soe oes tee 


MORTGAGE REDFMPTION SUIT —Basis of suit is the mort gage—Suit fails 
if provision of law prevents p. oof of mortgage—Admission of mort- 


gage by one party, how far binding on others—Amendment of | 


pleading s—Sutt for redemption cannot be converted into suit for 
possession on strength oflegaltitle. Yhe basis of a suit for re- 
dcmption of a morigage is the mortgage alleged and if by reason 
of some provis‘on cf law (for instance the requisite registered 
instrument)the mortg2ge cannot be prov;d, thesuit, unust fail. 
Ma Twe v. Maung Lun, 8 L.B.R: 334—referred io. In a suit for 
redemption of a pussessory morigage, the admission of the 
morfyage by one party who has no interest in the property and 
was never in possessiun as mortgagee, cannot bind other parties 


who resist theclaim onthe ground: that the mortgage required a’ 


registered instrnment. A person cann>t be allowed to amend 
his plaint which was forreiemption of a poss: ssory mortgage 
into onz for possession on the strength of his legal title. That 
would be substituting one distinct cause of action for another, 
Ma Shwe Mya v. Mo Hnaung, 4 U.B.R. 3) (P.C.) —referred to. 


Ma THAING AND OTHERS v. MAUNG CHIT ON AND OTHERS 


MORTGAGEE’S RIGHT IN PURCHASING PROPERTY ats oe 
MORTGAGER, WHEN ON AN EQUAL FOOTING WITH STRANGER IN 
DEALING WITH MORTGAGE-PROPERTY see ae 


Municip: L License—Sale by auction—Permissionto carry ou business 
for a tern —Grant of liceise set aside by Commissioner on account 
ofirregularilics of action —Repurchase by original licensee at a 
higher price—Suit for damages by licensce against Municipality 
Sor breach of contract--Cause of actim—No guarantee as to valid- 
ity of license—Nobreach of conditiousoJlicensecby Municipality. 
By a ticensedocument appellant was licensed by the Municipal 
Committee of That6nto carry on business as a pawn broken for 
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three years subject to certain conditions. Appellant purchased the 
license at an auction held-by the Committee. Subsequently the 
Commissioner under the powers given him by the Burma 
Municipal Act sct aside the grant of the license as fourteen day’s 
notice cf auction was not given according to the bye-laws. The 
Comu.ittee then :esold the license which the appellant purchased 
for amuch largersum than before. Hesued the Commitiee for 
damages for breach of contract in the District Court and obtained 
as diinages the difference between the two bids. Held, that the 
Committee never broke any terms of their contract They could 
notand did not guarantee that the licensee would be secured in the 
q: iet enjoyment of the license. The legal action of the Commis- 
sioner was no breach of contracton the part of the Commiitee. 
Hence the appellant was not entitled to any damages. 


Au Kwe v. LHe MUNICIPAL COMMITTEE OF THA TON anor 
NECESS\RY PARTIES TO AN APPEAL, MEANING OF ore oe 


NEGLIGE) Cli OF MORTGAGEE © Fault y description of property in mort- 
gage decd — Mistake made by Registration Office due to faulty des- 


cription—Absence of mo tgaged property from appropriate .~ 


index—Purchase of property without notice of moit gage—Trazs- 


fer of Property Act (LV of 18%2),s. 41--Registration Act (XVI of | 


1998), ss. 21,22. A mortgage deed in favour of the respondent 
gave a proper description of prope: tiesin Insein, but a short and 
faulty description of thrce distinct pieces of property situate in 
Rangoon. One of them was situate in Bleck Ke, and th other. 
two in Blocks I, ard Izrespectively ; the discription did 1 of show 
which lot numbers :eferrel to which block numbers. The 
Revistr..tion Office vopying from the deed entered the properties 
as in Blocks 9-K., 1C-I, and 10-L,, the figure 1 being substituted by 
the office for the fetter I. La conscq ence the prcperties in Blocks 
I, and Iy could not be traced in the Registration Indexes tor these 
blocks. Appellant s:ibsequeutly purchased from the moi tgagor 
the property in Block 10 I, apparently free from incumbrances. 


He searched in the Registration Office and obtained from the . 
mortgagor the title deeds which were with another moi tgagee. 


when the respondent "took his mortgage. Held, that the 


mortgage deed of the .xgspondent was faulty and did not comply . 


with the requirements of s. 21 of the Registration Act, but 
nevertheless it co It be registered, havisg regard to the 


provisions of s.22¢f the Act. ‘The mistake ot the Registralion | 


Office was primuriy dus to the grossly careless way in which 
the mortgage decd «was drawn up and the propirly described. 
This enabled the mo-!gazor to hoid himself out to the appellant 
as the ostensible owner of the property and therefore the 
anpellant who acted bond fide tok that property without being 
affected by the mortusve. Ba‘yz Nath v. Sheo Sahay, 18 Cal. 556 


—distinguished. _ 

K.V. GALLIARA v. U fuer ves pes : sae 
NEGLIGEXCE OF PURCRASER OF LEASELAND ... on see 
NEPHEWS ;,No EXCLUSION OF ‘116 CHILDREN OF ELDER BROTHER BY 

CHILDREN OF YOUNGER RROTHER AT BUDDHIST LAW - an 


NON-RESIDENT PRINCIPAL, HOw FAR ASSESSABLE THROUGH AGENT: ... 
PA ~ . 
OFFENDER UNDER SECTION {14, PENAL CODE, A PRINCIPAL Lo 


OFFICIAL, ASS!GNEE, A NECEsSARY PARTY IN A SUIT ON MORTGAGE, 
- FILED AFTER INSULVENCY eee ee ae an 
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Opium AcT(I oF 1878), s. 9—Possession of opium—Knowledge of 
possession essential for coniuction. To convicta person of illegal 
possession of op icin, itis necessary to show that he has knowledge 
of his pesscssion. A prrsOn wno is unaware that opium has 
been pl.ced in his custody cannot be so convict:d. Queen- 
Empress v. Chit Aung (1872-42 S.J. 573—followed. 


SHWE KYO AND OTHERS ¥. KING-EMPEROR ose 
Opium AcT, SEcTIONS 14, 15,16... ie wes ave 
PaGODA TRUSTEFS OF SHWE DaGON, POWER OF CONTROL OVER 
BUILDINGSIN THE PAGODA PRECINCIS ase cs wae 


PALM TREES, WHETHER IMMOVEABLE PRoPERTY—" Standing timber" 
—General Clauses Act (X of 1897), s. 3 (25)—Burma General 
Cluuses Act (Burma Act I of 1848), s. 2 (29)—Provincial Small 
Cause Courts Act (1X of 1887) Article 8 Second Schedule—Suit for 


possession of to.ldy-palm trees not a sutt cognisable by “Courts-of ” 


Small Causes. (Growing toddy-palm trees are ordinarily immove- 
able property under the Transfer of Property Act and the 
Kegistration Act. They are immoveable property within the 
definitiow of the General Clauses Acts and are therefore “‘ immove- 
able property” for the purposes ofthe Civil Procedure Code, the 
Burma Courts Act aiid for the purposes of the S:nall Cause Courts 
Acts. A suit therefore for the possession of a toddy-palm grove 
is not a suit of the nature cognizable by Courts of Small Causes 
“ Standing timber ’ which are excluded from the definition ot 
immov.eable property are trees which are fit to be used for 
bcilding, furniture, aud such like purposes. Bodha Gandheri v. 
Ashloke Singh, 5 Pat. 765; Krishnarao v. Babaiji, 24 Bom. 31; 
Lalji Singh v. Nawab Chowdhary, 7 Pat. 646; Sakharam v. 
Vishraim,19 Bom. 207 ; Shantiv. Vepa, 3 Mad. H.C.R. 237— 
referred.to. Natesav. Tangavelu, 38 Mad. 81!\—distinguished. 
Maung Kywev. Maung Kala, 4 Ran. 503—dissented from. 
Ma Mon Tua v. MASAN ... ave ove 
PARSI TEMPLE TRuUST—A pt ointment of Prusheos—Seenia providing 
for wishes 0+ the comiuntt y—Discretion of the Court, how to be 
exerciscd—Not taking into consideration community's wishes as 
expressed in affidavits not an cxercise of sound ducretion— 
Appellate Court's power to interferc—Appzal usder Clause :13, 
Letters Patent. The Scheme for the management of the Trust 
relating tothe Parsi Fire Temple at Rangoonassettied by the late 
Chief Court of Lower Burma provided for the appointment of three 
trustees. On the death of any of them the surviving trustees or 
either of them were to apply to the Court to fillup the vacancy. 
Such applications may be supported by affidavits of the Parsiin- 
habitants of Rangoon. After the death of the life trustee, appel- 
lants apptied to the Court for appointuwent of the appellant in the 
second of the above appeals as t-ustee. A number of affidavits 
’ were filed supporting this candidate and averring that a 
- majarily of the community supported his candidature. One of 
the trustees nominated the respondent as a trrstee, but no 
affidavits were filed in support ofhim. The learned Jadge on the 
Original Side appointed the respondent trustee on the ground 
that he was not related to the trustees, whilst the 
appellant and the remaining trustees were all related to one 
another. No reference was irade by the learned Judge to 
the affidavits supporting the appellant. Held, that the 
order. was appealable as a “ judgment ” within the meaning 
. of Clause 13 of the Letters Patent. Ba Pe v. Po Sein, 6 
. Ran: 97; P.K.P.V.E. v.N.A. Chettyar, 6 Ran..703—referred to. 
Mingkshiv, Subramanya, 1 Mad. 26(P:C,'—distinguished, Held, 
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also, that the Scheme gave.the Judge a discretion to appoint a 
trustee. Butdiscretion must be exercised according tothe rules 
of reason and justice, not according to private opinion. The 
intention of the Scheme was that the information conveyed by 
affidavits should be part of the material to be used by the Court 
in deciding which candidute it may appoint. he wishes of the 
community as expressed in the affidavits ought to have been 
considered unless there were coge1.t reasons to the contrary and 
as those were ignored, the appellate Court had to interfere with 
the order and appoint the appellant trustee. Sharp v. Wakefield, 
[1891] A C.173—referred to. 

D. R.SakaT v. J. HORMASIEE re oe aa 


PARTITION ON DIVORCE AT BUDDHIST LAW, IF DIVORCE EFFECTED BY 
MUTUAL CONSENT, WHETHER MISCONDUCT OF ONE PARTY RELE- 


VANT TO... wae sce es ees Sie 
PART PERFORMANCE, DEFENCE OF, AVAILANEx “AFTER TIME FOR 
SPECIFIC PERFORMANCE HAS EXPIRED... ae ne 


PARTNERSHIP DEBT—Surviving partner s riglt to sue without joining 
legal representative of deccased partner—Contract Act (IX of 
1872), s. 45—Buddhist couple, analogous position to that of 
part nership—Buddhist widow's right to sue without obtaining 
Letters of Administratian. Notwithstanding the provisions of 
s.45 of the Indian Contract Act, the sarvivirg partner can flea 
suit in respect of a debt due to the partnership without joining 
the legal representatives of the deeeased partner. K.V.P.L. 
Perianen Chetty v. Aymuga Pather, 4 L.B.R. 99—referredto. 
U Gunav.U Kyaw Gaung, 2 U.BR. (1822-96) 204—dissent ed 
from. The position of a Buddhist couple being analogous to that 
of a partnership, a Burmese Buddhist wife can maintain a suit in 
respect of a partnership assetin her capacity as ‘surviving partner 
without any reference to her succession to the interest of her 
deceased husband in the assets or debt due to them jointly. It is 
‘therefore not necessary for her to get a succession certificate or 
Letters of Administration in respect of such assetor debt. Ma 
Paing v. Maung Shwe Hpaw, 5 Ran. 296—referred to. 

Daw YwetT v. Ko THa HtTuT aan aes sae 

PARTNERSHIP DeBt—Suil by surviving partuer alone without fotn- 
ing legal representatives of deceased partner—Civil . Procedure 
Code{Act V of 1908), O. 30, 'r. 4. A surviving partner is 
competent to file a suit to recover a partnership debt without 
joining the legal representatives of the deceased partner. Order 
XXX, role 4 of the Civil Procedure Code provides that when 
two or more persons may sue or be sued in the name of a firm, 
the provisions of that order apply. It does not prevent a survi- 
ving partner alore to file a suit in respect of a partnership debt. 
K.V.P.L. Chetty v. Arumuga Pather, 4 L.B.R. 99—7eferred to. 


' Ram Narain v. Ram Chundur,18 Cal. 86; U Gunav. U Kyaw - 


Ganung (1892 96) If U.B.R. 204—dissented from. 

; Maune SHWE HTEIN v. MA LON MAGALE _... 
‘PAUPERISM, ENQUIRY AS TO us Lae aor 
PAUPERISM ... | Eee ES okt a ee 
PAWNSHOP LICENSE, AUCTION NO GUARANTEE AS ITS VALIDITY : 
PENAL Cope (Act XLV oF 1860) s. 114—Offender punished 


“under.s.114 a principal, not.an absttor—Offence punished with. 
whipping—Liability of ferson punished under s. 114, for whih-. 


ping—Whipping Act (IV of 1909)—-Whipfing (Burma Awtend- 
yment) Act, 1927 (Burma Act VII of . 1927). 1f a person is 
convicted of an offence under a particular sectionof the Indian 
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Penal Code read with s. 114 -ofthat:Code, and if the offence 
under the particular section of the Code renders the offender ’ 
liable to whipping in lieu of or in addition to any other punish- 
ment either under the Whipping Act or under Burma Act VIII of 
1927, the person so convicted is punishable with whipping in 
lieu of or in addition to any other punishment. A person who is 
punishable under a particular section of the Indian Penal Code 
read with s, 114 is punishable not'as an abettor but as a princi- 
pal and is guilty of the substantive offence and not merely of 
abetment of that offence. K. E. v. Po Han, 7 L.B.R. 63— 
referredto. Emperor v. Kashia Antoo, 10 Bom. L.R. 26— 
dissented from. 
KING-EMPEROR v. MAUNG Pu KAI AND ANOTHER se 329 
PENAL CODE (Act XLV oF 1850), s. 227—Burma Criminal Law ‘ 
Amendment (conditionally Released Prisoners) Act (Burma Act 
Ill of 1928), s 2 - Facts to be ‘pioved*for'conviction under s. 227 
of the Penal Code—Mode of proof—Retrospective effect of Burma 
Act Ilf of 1928. Where a person is to be convicted under s. 227 
of the Indian Penal Code for violation of the condilions of 
remission of punishment, it is necessary to prove (a) that the 
accused person has been convicted and scntenced and (b) has 
been granted a remission of punishment, (c) the conditions on 
which the remission was gra ted, (d) the identity of the accused, 
(c) the fact that the accused has committed a breach of a 
condition of the remission. The first three facts m: st be proved 
by documentary evidence, viz., a certified copy of the judgment 
as regards conviction and sentence, a certified copy of the order 
of remission, and of the bond executed by the accused. Oral 
evidence is inadmissable on these points ‘The identity of 
the accused and the breach of conditions may be establish: d by 
oral evidence. Quaere: Whether s. 2 of Burma Act HI of 
1928 has retrospective effect. : ‘ 
Nea Po NewE v. KING-EMPEROR ... a a 355 


PENAL CopE (Act XLV oF 1860) s. 482—False trade-marks, use of— 
Marks different but likely to be known by the same name—Simi- 
larity of marks—Princifle of Seixc v. Provezende, sts limitations 
—Uncommon and common names—Test of deception—Defraud, 
wntent to, essential ingredient of..offence. Appellant (accused) 
and respondent (complainant) dealt inc: .tton longyis of a cheap 
quality. Their respective trade-narks were similar only to this 
extent that they were both rectangular in shape, witha margin 
round the inner rectangle in which there was lettering and both 
respresented articles worn on the head, viz.. a crown and a hat © 
respectively There were otherwise very dissimilaras to colour, 
style of lettering, decorations, etc, Complainant had a ‘‘Fez’’ 
in goldin the inner rectangle, the ground work being dark red. 
Appellant hadin the centre a neat representation of a Crownin 
gold witbovt any grourd colozr. The goldinthe two cases was 
different in appzarance. There was nothing in the appearance 
of the two marks to lead to confusion or mistake. Complainant 
contended that his mark was known in Hind: stani as ** Topee ” 
and in Burmese as ‘“* Oktok’ mark and that the aprellant*s mark 
though it did not ix. fact, represent ei:her a “topee ” or ** oktok’”’ 
was likely to be known by those names in the market, and had, 
in fact, become known by those names. The effect cf the 
evidence was that, although the appellant’s mark would pro- 
perly be known in Hindvstani as “ Taj’? mark and in Burmese 
as “Taraphu"' mark, there were some people Who would refer 
to it as“ Topee "and “‘Oktok”? mark. Onthe other hand there 
“were very many “Crown ’ marks in sue on various articles. 
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which were called by their proper name. Therule laid down in 
Setxo Provezende is to the effect that the adoption -by a rival 
trader of any mark which will cause his goods to bear the same 
name in the market may be as much a violation of the rights of 
that rival as the actual copy of his device. But this principle 
does not mean that the physical resemblance between the two 
marks was not to be taken into consideration at all, and it does 
not mean that the fact that one mark might in the market be 
known under the same name as another was necessarily a 
violation of the rights of the owner of the first mark. Held, that 
it would be an unwarrantable extension of this principle (which 
was enunciated in a case dealing with a foreign and an 
uncommon word) to apply it to the use of names of common 
articles, such as hats, or of articles which, in pictorial representa- 
tions at any rate, are exceedingly common, “such as “* Crowns ” 


Held, also, that the proper test is whether the ** get-ip’ ofthc © 


accused's goods is likely to deceive a Purchaser who is acquain- 
ted with the ccmplainant's “ get-up”, but who trusts to his 
memory. It is to be assumed that the purchaser will look fairly 
at the goods without the distinguishing features being concealed 
and the Court must also have regard to theclass of purchasers by 
whom the goods would normally be bought. Held, further, 
that an intent to defraud isan ingredient of the offence of using 
a false trade mark. Held, on the evidence that the appellant’s 


use of his trade-mark was not reasonably calculated to cause it 


to be believed that his goods were, in fact, the mechandise -of 
the complainant, and also that the appellant had no intent to 
defraud. Abdul Majid v. King-Empcror, 9 L.B.R. 31; King- 
Emperor v. Po Saing, 4 L.B.R. 192; R.E. Mohammed Kassim & 
Co. v. The Trading Co., Cr., Ap. 1192 of 1926, H.C. Ran; 
R. Johnston & Co. v. Archibald Orr Ewing & Co., (1881-82) 
L.R. 7 A.C. 210 ; Seixo v. Provezende, (1866) L.R. 1 Ch. Ap. 192; 

Wilkinson v. Fe rifith, 8 R.P.C. 370—distinguished. Cope v. 


Evans (1874) L.R. 18 Eq. 168—referred to. Byramce Cowasjee- 


v..Vera Somabhai, 10 B.L.T. 63 ; Emperor v. Bakaullah Mallik, 
31 Cal. 411 ; Payton & Co., Lid. v. Sneeling, Lampard & Cow 
(1900) 17 R.P.C.48, 628; Tatem & Co., Lid. v. Gaumont Co., 
Lid., 34 R.P.C. 181 —followed. 


PENALTY, WHEN IS STIPULATION BY WAY OF ... ove 
PLEADING, AMENDMENT OF cies eee ove 
POSSESSION ON A CONTRACT OF SALE OF LAND DEFENCE AVAILABLE 
EVEN AFTER SUIT FOR SPECIFIC PERFORMANCE IS BARRED 
POSSESSION, KNOWLEDGE OF, ESSENTIAL FOR CONVICTION soe 
PREFERENCE, DOMINANT INTENTION OF, NECESSARY TO SET ASIDE 
TRANSFER IN FAVOUR OF CREDITOR oe ase aes 


PREFERENCE, FRAUDULENT, ONUS OF PROOF OF eee one 


PESINDENCY-TowNs INSOLVENCY ACT, Ss. 9 (e), 12 (1) (c) 

PRESIDENCY-Towns INSOLVENCY Act (III oF 1909), ss_ 8 (1), 17; 56, 
90 (1)—-Review, unlimited power of Insolvency Court as re 
Principle of O.47,-7.1, Civil Procedure Code (Act V of 1908) sof 
applicable to insolvency proceedings—Period of limitation for 
review—Limitation Act (IX of 1908}, Sch. 1, Art. 181—Leave of 
Court essentital if mortgagee files suit to realise security—FProviso 
to s. 17—Official Assignee whether necessary fart ina suit against 
ansolvent—Transfer of debt—Doctriie of relation back of a 
subsequent attachment to the original attachment that is removed 
—Transfer by judgment-debtor during interval, when valid— 
‘Civil Procedure Code (Act V of 1908), s. 64, O. 21, r. 68— 
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. O. 21, r. 63 gives a peculiar and only remedy~to:ansattaching, 
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Fraudulent preference, onus of proof—Dominant:.view of pre- 
ference. Held, that s. 8 (1) of the Presidency Towns Insolvency 
Act gives the Court anunlimited power to review, rescind or 
vary any order made by it und:rits insolvency j:risdiction, and 
s. 90 (1) which deals with procedure cannot operate to limit that 
power by importing the provisions of O. 47, r. 1 of the Civil 
Procedure Code. Held, that the period of limitation for an 
application for review of and order under s. 8 (t) of the Insol- 
vency Act is that prescribedin Art. 181 of the Limitation Act. 
Inthe matter of Candas Narrondas, 13 Bom. 520 (P.C.)— 
distinguished, Ield, that under the provisions of s. 17 of 
the Presidency-Towns Insolvency Act, leave of the Court is 
essential for the institution of a suit by a mortgagee to realize his 
security, he words of the proviso are confined in their 
operation tocases where a mortgagee can realize his security 
without the institution of a suit. Lanvgw.Hoftellmbhais38 Bem. 
35/—dissented from ; White v. Simmons, (1871) L.R. 6 Ch. 555 — 
distinguished, Held, that the official assignee would not be 
bound by a decree in favour of a mortgagee, if the szit was 
instituted after the adjudication of the insolvent, and the official 
assignee was not made a party tosuch suit, notwithstanding the 
fact that the official aSsignee was given an opportunity to defend 
the suit and he elected not to do so It might be otherwise, 1f 
the insolvency had supervened after the insti!ulion of the suit. 
Kala Chand Banerjee v. Jagannath Marwari, 54 Cal.595 P.c.) 


—referredto, Held, that an assignment of a.debt or fund. legil. 


or equitable, involves a transfer of an interest in that debt or fund 
Rodick v. Gandett, Eng. Rep. 42 Ch. 749—referred to. Held, 
that where an attachment on properly. is validly removed, albeit 
under a mi-sapprebension, a second attachmen does not relate 
back to the date of first attachment, and So a transfer of the 
property or a charge created upon it, in the interval. by-the 


judgment-debtor in favour of a bona fide transferee or mortgagee. 


is not void by reason of s. 64 of the Civil Procedure Code. A 
distinction however exists when a proper'y is released from 
attachment, and the attaching creditor subseq:ently establishes 
by syit his rightto attach, then any ‘intermediate alienation by 
the judgment-debtor is void.’ This is so, because the Code under 


creditor, so thisclass of cases is no authority for the general 
proposition that if a first attachment is removed a_ second: 


- attachment relates back to the date of the first attachme t. Alj 


Ahmed Khan v. Bansidhar, 6 A.L.J. 434; Aziz Bakhsh v. Kaniz 
Fatima Bibi, 34 All. 490; Bonomali Rai v. Prosuno Narain, 23 
Cal. 829 ; Najimunissa Bibi v. Nacharuddin Sardor, 51 Cal. 548 ; 
Ram Chandra v. Mudeshwar Singh, 34 Cal. 1158—distinguished. 


. Gopal Prasad v. Kashi, 42 All. 39—dissented from and distin- 


- guished. Held,that those who assert that there is fraudulent. 


preference by an insolvent, must make out a primd facie case. 
If s :ch a case is made Out, "it can be rebutted by proof that the 
explanation of thé preference is that there was dominantinten-. 
tion in the mind of the insolvent other than a desire to prefer a 
particular creditor. On the other hand there is fraudulent 
preferénce if the insolvent’s substantial object or’ view is to give 


a creditor a preferénce, though at the Same time he may have in ~ 


view an advantage to be gained by him. Ex parte Hill, 23 Ch. 
D. 695 ; Inre Cohen, L.R. (1894) 2 Ch. 505—referred to. 
In THE MATTER OF L, W. NAssE, AN INSOLVENT ote 


PRESIDENCY-TOWNS INSOLVENCY Act (IILoF 1909), s.36.—Summary 


procedure to obtaininsolvent's propertyfrom athird farty—Remedy' “ 
available only ifthird party admits claiin of Official Assignee—No ~. 
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cross-examination of third party tobe allow:d under s.36 to obtain 
- proof by Official Assignec for his case. Section 35 of the Presi- 
dency-Towns Insolvency Act, as amended by Act XIX cf 1927, 
enablcs the Ouficial Assignee to get hold of properties belonging 
to an Insolvent in the possession of a’ third party, provided the 
’ third Party admits the claim, It does not enable the Official 
Assiginee to cross-examine a claimant and vet from him the proof 
of his case which he has to establish. 


IN THE MATTER OF G. H. GHANCHEE & SONS... urea 


PRESIDENCY TOWNS INSOLVENCY ACT, SECTION 49, SECOND Susenurs 


RULES.20, 23 ~ is ae : eas oe 
Privy COUNCIL, LEAVE TO APPEAL TO—Settled principle oflaw in 


Burma—No deci.ion of Privy Council on such princtple of law— .: 


Material question. of law=Law laid down by Privy Council and 
applicable to particular set of facts-—Ci:il Procedure Code (Act 
V of 1903), s. 110--Defence of possession in virtue of an agree- 
ment to sell. Itissettled law in Burma that an asreewrent to sell 
immoveable property which is inherent in the execution of a con- 
veyance which was not revistered, or in a report of an outiight 
sale made by the vendor tc the Revenue authorities which a view 
to mutation of names,is a good defence to a snit for possession of 
the properly brought by the legal owrer. MaOk Kyiv. Ma Pu, 
4 Ran. 368; Ma Ma Ev. Maung Tun, 2 Ran. 479; Myat.Tha Zan 


v. Ma Dun, 2 Ran. 285 “Maung Shwe Hmon v. Tha Byaw, 11.- 


L.B.R. 460 ; Tun Byu v. ‘Maung Kya, 3 Ran. 608—referred to. 


Where their Lordship; of the Privy Council have clearly. laid. 


down the law, which is applicable to a particular set of factsy 


leave to appeal to His Majestyin Council under such ci: cumstances: 
would be refused. Mathura Kurmiv. Jagdco Singh, 50 All. 208. 


—referred to.. But, xs in the present case, where the liw. bas 


never been laid down, and the precise effect of the provisions..« £- 


s. 54 of the Transfer of Property Act bas not been stated by their 
Lordships of the Privy Council, leave to appeal to His “Majesty 
in Council on such a miterial question .of law would be given. 
Immudipatian v. Dorasami, 24 Mad. 377; Mahomed Musa v. 
Aghore, 42 Cal. 801 ; Maung ghwe Gov. Maung In, 44 LA. 15— 
distinguished, 


MAUNG SHWE AN v. MA THA NU AND OTHERS ... aoe 
PROVIDENT [FUND ASSESSABLE ‘TO INCOME-TAX 
PROVINCIAL INSOLVENCY ACT, SECTION 16... ae Ses 
PROVINCIAL SMALL Cause Courrs ACT, ART. 8, 2ND SCHEDULE aides he 


RanGOon SMALs. Cause Courts Act (BuRMA Act VII or 1920), ss. b+ 


..(c), 35 — Bailiff's neglect to take a troper bond for due satisfac- 
* tion of decree—Bond taken for appearance only—Injured party's 
remedy—Matter nol within the purview of s. 33—Suit cannot lie 
inthe Small Crust Court. . Where the charge levelled against 
the Bailiff of the Court of Small Causes, Rangoon, is that he has 
caused loss by negiccting to satisfy himself regarding the suffi- 
ciency of the security offered, the case does not come under the 
- purview ofs 35 of the Rangoon Small Cause Courts Act. ‘Phat 
section deals with the default of the bailiff or other inferior mini- 
sterial officer of the Court in execution of an order or warrant. 
But the Court of Small Causes, Rangoon, has no jurisdiction in 


virtue of s. 14 ‘c) of the Act to entertain a suit against the bailiff, cite 


for taking a wrong bond from a party. 


xlix 


PAGE 


* 675 


. 514 


271 
608 


785 


706 





MabAN Mouan v. THE SECRETARY OF STATE FOR Inpia we: +529 


1 GENERAL INDEX 


RECEIVER, NO PROPRIETARY RIGHT IN, MERELY OFFICER OF THE 


Court oes ose bce ose ose 
REDEMPTION OF MORTGAGE, SUIT FOR ie aes ove 
REGISTRATION OF BusINEss NAMES, WHAT AMOUNTS To INACCURATE 

PARTICULARS IN... aoe 


REGISTRATION AcT (XVI of 1908), ss. 2 (vii), 17 (1) (d), 17 (2) ()— 
Agreement to lease, what is—Unilateral letter embodying propo- 
sals not a lease—Proposal in writing to grant lease must be 

accepted in writing to constitute ‘agreement tv lease’?—Docu- 
ment giving right to obtain another document. Respondent- 
plaiutiffs were tenants occupying three rooms in appellant’s 
house. They were szed for ejectment, but they came to an 
arranyement whereby the respondents were to continue in 


occupation of the rooms for the rest of their lives on payment of — 


a daily rent and alump sum as salam: (premium) and on condition 
that they did not s:ib-let the premises. The ejectment suits were 
dismissed. Respondents had to file suits for specific performance 


of the agreemeut to execute alease. Appellants contended that: 


they had written letters to the respondents containing the above 
terms except the- term, as to salami, and such letters were 
“leases ” within the meaning of s. 2 (vii) of the Registration Act 
and, asthey were not registered under s. 17 of the Act, the respond- 
ents could not maintain the suits. Held, that the letters did not 
show any mutual agreement or contain any agreement and were 
merely unilateral letters. They were more in the nature of. a 


proposal to which there was no written assent. They did‘not® 


operate as a lease or an agreement to lease within the meaning of 
the Act. At most they gave the repondents the right to obtain 
another document, the formal lease. ‘The letters were therefore 
exempt from registration under s.17 (2) (v) of the Rezistration 
Act. Maung Ba Sein v. Maung Htoon Shwe, 5 Ran. 95 ; Ramjoo 
v. Haridas, 52 Cal. 695—distinguished. 


I. M. JoSEPH AND OTHERS v. SAMSUDNER AND OTHERS ae 
REGISTRATION ACT, SECTIONS 17, 49 ces sie Sse 


REGISTRATION AcT (XVI of 1908), ss. 17 (1), 49— Agreement to convey 
property to liquidate debt—Debt subsequently repaid in part— 
Claim to conveyance or charge—Absence of registration. Where 
by a document add-essed to his creditor a debtor agreed to convey 
a named property to liquidate the debt, but subsequently part of 
the debtis discharged otherwise, there is no agreement to convey 
which can be enforced by specific performance, nor in the 
absence of registration of the document under the Indian Regis- 
tration ‘Ac!, 1908, can a charge be held to be created thereby for 
the balance of the debt. 


Kuoo SAIN BAN v. TAN GUAT TEAR AND OTHERS oat 
REGISTRATION ACT, SECTION 21,22 see eve bea 
REGISTRATION ACT, SECTION 87... a eae anes 
REGISTRATION, DEFICIENCY IN STAMP, WHETHER AN ERROR OF 

PROCEDURE OF). ee se eee ase 


RELIGION OF A DECEASED PERSON, HOW PROVABLE WHEN A RELEVANT 


FACT—Declaration by deceased in his will—Evsdence Act (I of - 


1872) ss. 11 (2),14, 21 (2:—Chinese Confucian, testamentary power 
of a—Succession Act (XXXIX of 1925), s. 58—Undue influence— 
mere disinheritance of one heir does not prove undue. influence. 
Where the religion of a deceased person is a fact in issue, his 
own solemn declaration about his religion made in a formal 


_ document, ¢.g., in his will, is admissible in evidence and is entitled 
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to great weight. Such déGlaration would ‘be admissible under 
the provisions of ss. 11 (2), 14 and 21 (2) of the Evidence Act. 
To establish a primd facie case of undue influence as regards 
the execution of a will, it is not enough to show merely that the 
eldest son was entirely: disinherited and another son given the 
whole estate. Buy Singh v. Uitam Singh (P.C.), 38 Cal. 355— 
refcrred to, : 

Lronc HONG WainG v. LEON AH FOON 


Res Jupicata~ Civil Procedure Code (Act V of 1908), s. 11 Explana- 
tions Il and IV—Adjudication between co-defendants to be res 
jadicata, requisites of. In former suit the parties to the present 


appeal and another were defendants. They were sued on an alle- 


ged agreement for partition of ancestral land whichsome of the 
defendants were said to hold on behalf..ofsali-the sheirs. Tle 
present appellant admitted the claim of the plaintifis in that suit, 
but the present respondents cortested it and the suit was dismis - 
sed on the ground that the latter had been dealing with the land 
as their own and that thecontract was not proved. Appellant then 
sued the respondents in the present case for Falf of the same land. 
She alleged thatthe land at one time belonged to her late husband 
and the ist respondent, that there was an agreement between 
them to repurchase it from the person to whom they sold it, and 
that the Ist respcndent havi: g so repurchased it was bound to 
_ give her the half on her payment of half-the.purchase price. 
Responceats contended that the appellant ought to have set up her 
case as a ground of defence in the former suit aud that not 
having done'so, the present suit was barred on the principle of 
res-Judicata. Held, that only one of the conditions requisite for 
an adjudication to be res judicata as between co-defendants 
existed in the present case, viz., a conflict between the persons . 


who were co-defendants in the former suit. But the ot! ertwore- | 
quisites were absent, vz?., the relief claimed by the plaintiffs in the | 


former suit was entirely independent of the appellant’s present 
claim the raising of which in the former suit cou'd have made no 
difference to the decision inthe former suit. Itwas notnecessary 
in the former suit to decide this point and the judgement in the 
former snit neither directly nor impliedly .decided atne Ifthe 
effect of the decision in a forme: suit is necessarily inconsistent 
with the defence that ought to have been raised but has not been 
raised that defence myst under s. 11 be decimed to have been 
finally decided aga'nst the person who ought to have raised it. 
These conditions being not fulfilled in the present case, the 
matter was not res judicata. Ma Tok v. Ma Yin, 2 Ran. 77; 
Maung Nov. Maung Po Thein, 1 Ran. 363—referred to. 


MA SHIN v. MAUNG HAN AND OTHERS = er 
RESTITUTION TO. PARTIALLY SUCCESSFUL APPELLANT WHERE THE 
DECREE-HOLDER IN THE LOWER COURT IS AUCTION-PURCHASER 
IN EXECUTION see 


a one aoe eer 


REVIEW, ORDER GRANTING, HOW FAR APPEALABLE 


eee eee 


REVISION, WHETHER OPEN AGAINST AN ORDER GRANTING REVIEW 


REVISION, FAILURE°TO TAKE INTO CONSIDERATION LAW OR FACT,A . 


GROUND FOR ose eee ae oes 


REVISION PROCEFDINGS, ACQUITTAL CANNOT BE CONVERTED INTO 
“CONVICTION, IN ase seer as sie aes 


REvision, HicGH CovRT’s, POWERS OF 


oer eet eee 


720 


80 


107 
187 
187 


339 


538 
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REVISION, HIGH CoURT, WHEN MAY INTEKFERE IN, WITH ORDERS OF 
LOWER CouRTS UNDER ORDER 21, Boe 59 TO 62 OF THE 
CIVIL PROCEDURE Cone ie 

REVISION OF ORDER UNDER O. 21, R. 63, crn Pesca ak CODE 
ORDINARILY DOES NOT LIE = os xe saa 

REVISION PROCEEDING WRONGLY ADOPTED DO NOT EXTEND LIMITA- 
TION PERIOD we a fs ree F 


SALE AT COURT AUCTION, JUDGE’S SANCTION UNNECESSARY FOR COM- 


PLETION OF CONTRACT as és er 
SEARCH FOR OPIUM ae sak aie oes $3 
SERVICE, CONTRACT OF LENGTH OF, NOTICE TO TERMINATE eee 


SHWE DaGon PaGopa—Trusiees’ power control —Decision of Trustees 


astowho should do repairs— High Court not competent to question . 


such decision—Regisier of donors and their representatives, 
maintained as an act of grace—Entry tn such register not claim- 
ab'eusof right. Held, that the entire control of the buildings 
in the Shwe Dagon Pagoda precincts together with the right to 
repair the same is vested in the Trustecs by virtue of the decree 
of the late Court of the Recorder of Rangoon, relating to 2 scheme 
for the management of the said Pagoda, ‘the High Court had 


no power to interfere with the Trustees’ decision as to who. 


should do repairs to any structure onthe premises. Held,further, 
that the register. of donors and their descendants, whc may be 
requested by the Trustees to undertake the repairs of religious 
buildings and zayats in the Shwe Dagon Fagoda precincts is 


maintained by the Trustees purely as an act of grace; and no 


person has a legal right to have his name placed therccn. 
Daw Puaw v. MA Tin Nu AND ANOTHER 


SMALL CAUSE SUIT, TRIAL BY A JUDGE WITH SMALL CAUSE Pawan 


IN A REGULAR WAY, WHETHER APPEALABLE 


SPECIFIC PERFORMANCE—Contract for purchase of immoveable property 
—Remedy does not die with the party~— Remedy available agwinst 
legal represent atives—Cont ract Act (XJ of 18721, s.40—Specific 
Relief Act (I of 1877), s. 27 (b). The remedy of "specific perfor- 
mance in respect of a contract for the purchase of immoveable. 
property does not die with the party who agreed to purchase but 
survives against his legal representatives so far as the estate 
will enable them to defray the liabilities. 


U Dun Htaw v. Maune Aw > Ae sis 


SPECIFIC PERFORMANCE—Limitation — Possession by ee a without 
registered instrument, a valid defence to suit by legal owner for 
eviction—Remedy of specific performance of contract of sale 
barred by limitation—No bar to defence of possession under 
contract of sale. Though the provision of the Limitations Act 
may prevent a person from sing for specific performance Of a 
contract of a sale of immoveable property, they do not debar hin 
from setting up his contract as a defendant in defence to a suit to 
recover possession by the original legal wwner. Maung Myat 
Tha Zan v. Ma Dun,2 Ran. 2:5—referred to. Maung Po Tha 
v. Maung Ba Din, 4.U.B.R.179 ; Kalamat v. Masha, 40 All, 187 ; 
Sandu vy. Bhilechand, 47 Bom. ‘621 ; Vi-agapatam Company v. 
Muthuramareddi, 46 Mad. 919—followed. Basipena ' v. Ford, 

-Ltd., 31 C.W.N. 348—distinguished. 


: Maunc Po Kyaw AND OTHERS v. MAUNG Po TIN AND OTHERS 
SPECIFIC RELIEF ACI, SECTION. 27 (hk) : arene eo es Sais 
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SPECIFIC KELIEF Act (I,0F1877),.8. 42; PROVISO—Judgment-debtor’s.. 
fictitions transfer—Creditor's suit for bare declarationto declare - 


transfer void—Consequential relief of setting aside deed unne ces- 
sary. Where under the provisions ot-s 42 of the Specific’ Relief 
Act the creditors of a judgment-debt.s:r choose to file a suit 
against him and the tranferee of his property for a bare decla- 
. ration-that such transfer was void and ineffective as against them 
and that they were entitled.to proceed in exec: tion or otherwise 
agair:st the property, such a suit would lie without the necessity 


of asking for the consequential relief of setting aside the deed . 


of transfer. Ganga Ghulam v. T. Prasad, 26 All. 606—referred 


to. 
Ma SEIN v. P.L.S.K. FIRM es oe a5 
‘Stamp ACT, SECTIONS 355:37 0 2sSxes Sie we ia 
STAMPS, DEFICIENCY OF, NO REGISTERED DOCUMENTS, EFFECT UF, UPON 
REGISTRATION ee sea ase ove 
STANDING TIMBER, WHAT IS ose nus. wen soe 
‘SUCCESSION ACT, SECTION 58 one ie aie aes 
SuCCESSION ACT, ss. 218, 254 at eee ooo eve 
Suits VALUATION ACT, SECTION 8 ...- oe eee) ass 
- SuIT BY SURVIVING PARTNER FOR PARTNERSHIP DEPT ... aes 
SUIT FOR WRONGFUL ARREST, MALICE AND ABSENCE OF REASONABLE -*. 
AND PROBABLE CAUSE NECESSARY TO A... ase aoe 
Suit TO EXFORCE AWARD esi <a wee ais 
SUIT AGAINST INSOLVENT TO REALISE MORTGAGE SECURITY, LEAVE OF 
CoURT ESSENTIAL FOR woe wee wee aes 


Suit or & SMALL Cause NATURE—Trial by Township Judge as such, 
though invested with powers of aSmall Cause Court —character of 
suit not altered by the mistake—no apteal to District Court. 
Where the same Judge presides over a Small Cause Court and 
a Township Court and tries by mistake as Judge of the Town- 
ship Court a case of a Snall Cause nature, the mistake does not 
alter the charac‘cr of the suit-and no appeal lies from the decree 
to the District Court. Nga Shwe Tha v. Nga Po, 2 U.K.R. 

- (1907-09) Small Cause, i—referred to. 
MAUNG TIN 7. KYINNAHON Lae on a 


Surety's Liapitity—Civil Procedure Code (Act V of 1908), S. 145— 
Surety’s registered bond offering 1mmoveable property as security to 
Court —Suit on bond, not neccssary—Enforcement of tond bysaleof 
property. Wherea surety has given a registered bond to a Court, 
offering his immoveable properties as security for his obligations 
under the bond, it can be enforced under. s, 145 of the Civil 
Procedure Code against the properties without bringing a regular 
suit. Betiv. Badan Singh,45 All. 649 ; Subramanian v, Raja of 
Ramnad, 41 Mad. 327—referred to. 


Daw On Bw v. U Ban ae ee ea 


TEACHER’s CONTRACT—One month's s0tice sufficient to terminate con: 
tract—Salary inlieu of notice. A teacher engaged by the-montk 


is, in the absence of a special agreement, only entitled to one - 


month’s notice for the termination of -his contract.:: Ig lieu of 
notice, he is only entitled to one month’s wages and not to six 
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months’ salary. A. David v. St. Anthony's High School (Civil Revi- 
sion 219 of 1919, Ch. Ct., L.B.); In the matter of the African 
Association, Ltd., and Allen (1910), 1 K.B. 396; M.E. Moola:v. K.C. 
Bose, 8-L.B.R. 420—referred to. 


MAUNG THEIN PE AND OTHERS ¥, J.P, DE SOUZA AND ANOTHER ° 


TRADE MARK, FALSE, WHAT IS eee ae aa 
‘TRANSFER OF PROPERTY ‘ACT, SECTION 41 ose Bee Pan 
TRANSFER OF PROPERTY ACT, SECTIONS 10 and 126 Eee ove 
TRANSFER OF PROPERTY ACT, SECTION 41 ies aes 


TRANSFER OF PROPERTY Act(IV oF 1882),s.53.—Tvansfer to defeat credi- 
tors—Mortgage preferring one cred$'or over other s—Registration of 
document not duly stamped—Error of procedure—Good faith— 
Validity of Registration—Indian Siam p Act (II of 1899),ss.35, 37—— 
Indian Registration Act(XVI of 1908),s.87.. A mortgage executed 
for adequate consideration, being partly the discharge of a genuine 
debt, no benefit being retaine:! by the mortgagor, is not invalid 
under s. 53 of the Transfer. of Property Act, 1882, as being made 
to defeat or delay creditors, even though the mortgagor, who is 

. heavily indebted, thereby prefers the mortgagee over other credi- 
tors, one of whom has inslituted a suit and before registration of 
the mortgage has obtained an order before decree attaching 
the mortgagor’s property... Musahar Sahu v. Hakim Lal (1915) 
LL.R. 43, Cal. 521 ; 1.8.43, LA, 104—followed, Registration of 
an instrument not duly stamped, contrary to s. 35 of the Indian 
Stamps Act, 1899, is an error of procedure, not an act done 
without jurisdiction, consequently if it is done in good faith the 
registration is valid under s. 87 of the Indian Registration Act, 
1908 ; and upon payment of the proper duty and penalty the instru- 

~ment is admissible in evidence. Musibunniasa- v. Abdul 
~Rahtw (1°00) [L.R., 23 All, 233; L.R. 28 LA 15—-distin- 
&uished. Sah Mukhun Lall Pandayv. Sah Kundun Lall(1875)L. 
R. 2 LA, 210—applied. Sarada Nath Bhattacharjya v. Gobinda 


Chandra Das (1919), 23 C.W.N.534—approved. Where an instru-. 


ment bears a stamp which is of sufficient amount but is surcharged 
asa court-fees stamp, the stamp is “ of improper description ” 
within s. 37 of the Indian Stamp Act, 1899, and.the remedial provi- 
sions of the rules made théreunder apply. Reference under s. 57 
of Act IT of 1899 (1901), I.L.R. 23 All. 213— disapproved. 


Ma Pwa May v, S.R.M.M.A. CHETTYAR FIRM ies 


TRANSFER-OF PROPERTY ACT, SECTION 78 a. oes 
TRANSFER OF PROPERTY ACT, SECTION 108 (a) ove vee 


TRANSFER OF PROPERTY Acti(IV OF 1882), s. 130-—‘‘Actionableclaim— 
Mode of assignmment—Writing,not deposit ,essential—Debt due how 

- assignable—Authority to collect and deposit of bills, not an assign- 
ment of debt. Transfers of an actionable claim, whether outright 
transfers, or by way of security, are governed by the provisions of 

s. 130 of the Transfer of Property Act. Where a debtor by his 
letter to his creditor merelv ‘authorizes the creditor to draw the 
moneys that may be due to the debtor and declares that he has 

» deposited with his creditor the bills due as security, but does not 

" assigri the debt due then néither such letter nor the deposit with. 


it of the bills creates any charges or lien on the debt. Mulraj | 


Khatau v. Vishwanath, 37 Bom. 191° (P.C.) followed, 


S. R.°A,’S. SrpaMBARAM Napar ¥. D. R. MaAGaNLaLe 
BROTHFRS “eoe ny wees 
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TREES, WHETHER IMMOVEABLY PROPERTY ee, dose, 7) tena 


TRUSTEES ACT, SECTIONS 5 AND 6° Teccee e ayer ae 
TRUSTEES, APPOINTMENT BY Crcuwes HOW DISCRETION To BE USED 
TRUSTEES, POWER OF, TO APPOINT HEAD OF MONASTRY. or 
TRUSTEES, OF SHWE DAGON Pacopa,. POWER OF CONTROL OF. BUILDING 
WITHIN PAGODA PRECINCTS : ‘ aes oan Ses 
TRUSTEES-OF PROVIDENT FUND, POSITION OF one © ae 


UNDER INFLUENCE,ALLEGATION HOW PROVED * eee eee: 


VALUATION OF ADMINISTRATION SUITS—J urisdiction of Cour!—Plaintiff’s 
share actermines jurisdiction and valuation—Suits Valuation Act 
(VII of 1887), s. 8—Court Fees Act \VI1 of 1870), s. 7—Document 
duly proved before and endorsed by Commissioner—Adn issibilit y 
in evidence in Court without Couit’s endorséments—Civil Procedure 
Code (Act V of 1908), 0. 13, 7. 4—Presuntption as to co-owner’ s 
possession of undivided property. In an administration suit, the 
value of the suit both for the purpdses of court-fees and jurisdic- 
tion is the amount at which the plaintiff valueshis share, and not 
the value of the.entire estate. The suit falls under s. 8 of the Suits 
Valuation Act, court-fees are payable ad valorem and the suit is 
not of any of the classes referred to in the Court Fees Act, s. 7,. 
paragraphs 5, 6,9 and 10(d). Rajaniv. Pajabala, 5? Cal. 128-3 
Ranjit Sahi +. Oosim, 2 Pat. 432 ; Veluée v. Kumara, 20 Mad. 289 ; 
Wajih-ud-din v. Waliullah, 24 All. 381— réferredto. A document 
which is duly proved and putin before the Commissionerappointed 
to take evidence, who endorses it as an exhibit and initials and 


dates it and which is received by the Court without any objection - 


by party, becomes part of the record, ard is evidence, not-- 
withstanding the fact that the trial Court did not endorse it in the 
manner required by O. 13, r. 4 of the Code. Sadik Huswin Khaw 
v. Hashim Ali Khan, 38 All. 627 (P.C.)—referrcd to. There is 
ordivarily a presumption that a co-owner in possession of 
undivided property is in possession on behalf of all the co-heirs. 
Hari Pruv. Mi Aung Kraw Zan, 10L.B.R. 45—réferred to. 


MA FATIMA AND OTHERS v, MOMIN BIBI AND OTHERS Ae 
VINAYA, RULES OF, IF ENFORCEABLE BY Courts * “"” es 


WAGERING CONTRACT, CAUSE OF ACTION DIRECTLY BASED oN—-Agent 
receiving wager moncy—Liability to account to principal—Contract 
Act (1X of 1872), s. 30. If, asa result of a wagering contract, an 
agent has received money on his principal’s behalf, he is then 
liable to account to. the priricipal for that money, but a suit 
cannot be brought in which the cause of action is based directly 
on the wagering contract. Bholanath vy. Mulchand, 23. All. 639 
referred to, ‘ ; 


-Maunc Po Hee v. BRAMADIN AND OTHERS ©... see 


WAGERING CONTRACT, VOID BUT NOT IL LEGAL—Collateral transactions 
arising out of wagers—C. heque given for promise to refrain frei 
having drawer declared a defaulter—Consideration—Contract 
-Act (IX of 1872), s. 30. A wagering contract, under the Indian 
Contract Act, ‘is void to the extent that no Court will enforce 
such a contract, but it is not illegal. A collateral agreement, 

_ therefore, based upon a transaction which was originally a 
; wagering transaction, is not on that account illegal. A cheque, * 
arising out of a betting transaction, but given in consideration 
of a perscn’s promise to refrain from posting the drawer of 
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the cheque before the Turf: Club.and.having him declared a 
defaylter, is valid, and for good consideration. Hyams v. St wart 
King, [1908', 2 K.B.D. 696; Licester & Co. v. Mullick, 27 C.W.N. 
442—referred to, e ‘ 


W. BANVARD v. M.M. MOOLLA oe aes 
‘WHIPPING AcT wee was koa 
WHIPPING (BURMA AMENDMENT) ACT, 1927 in a oo 
“WHIPPING IN LIEU OF OR IN ADDITION TO IMPRISONMENT ese 
WHIPPING, WHEN NOT AN ENHANCEMENT OF SENTENCE cco se 


WHIPPING—Im prisonment sentences in two different cases against a 
person collectively exceeding seven years—Additional whipping 
sentence tllegal—Criminal Procedure Code (Act V of 1898), Sect ton 
393—Burma Act VIII of 1927. Wherea person whois sentenced 


in two different cases to panishment,.which collectively exceed ~ 


the term of seven years, he cannot be punished in addition with 
whipping under the provisions of Burma Act VIII of 1927, 


Nea Ny1 Gy1 v. KinG-EMPEROR ive ia ose 
‘WITHDRAWAL OF INSOLVENCY PETITION TO BE ONLY BY CONSENT OF 
Court PP jive wae aaa ase 


‘WITHDRAWAL AND SUBSTITUTION OF PETITIONING CREDITORS, 
EFFECT OF AN ACT OF INSOLVENCY ALLEGED IN THE ORIGINAL 


PETITION oes eee eee soe woe 


"WoRKMEN’S COMPENSATION ACTI{VIII oF 1923}, ss. 8, 10, 19—Finan- 
cial Commissioner cannct direct Commissioner undcr the Act to 
reverse his decisions—Commissioner’s own power to re-open case— 
Commissioner’s prwer to entertain late claim for compensation after 
ordering ref''nd to employer—Embloyer’s right to be party to dis- 
tribution preceeding s—Employer’s safety in paying through Com- 


misstoner—Ex-gratia payment, claim for refund or credit of. A - 


Commissioner appointed under the Workmen's Compensation 
’ Act after complying with the provisions of the Act and the 
rules, Ordered the return of the deposit to the employer, a mili- 
owner as he was satisfied.that there was no dependant of a 
workman who died from an accident in the mill situate in 
That6on District. More'than six months from the date of death, 
’ the widow of the deceased residing in India made a claim before 
the Commissioner, which was brought to the knowledge of the 
mill-owner who made a certain payment to the widow. The 


Financial Commissioner (Transferred Subjects) directed the Com- . 


-missioner to re-open the proceedings. The Commissioner made 
a reference to the High Court. Held, that neither the Financial 
Commissioner nor anyother officer of Government had any power 
to direct the Cormissioner to reverse his decision. Under the 
proviso in s 10 (1) of the Act, the Commissioner hzs power, 
either of his own motion or at the suggestion of any authority 
- OF person, to entertain a late claim after due enquiry and to order 
the re-deposit of the compensation. Itis open to the employer to 
bé a party to the distribution proceedings and to contest the status 
of the alleged cependant. The Act does not forbid compensation 
being paid ‘otherwise than through the Commissioner, but 
payment through the Commissioner protects the employer against 
other subsequent claims. If an employer has already voluntarily 
paid some compensation to an only dependant he’can claim a re- 
fund of that in paying the full amount through the Commissioner. - 


IN THE MATTER OF GUDDAI MUTAYALU] © aw - 
G.U,B.C.P,0.— No. 53, M. of Information, 1-12-58—3,000. . 
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